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PRESENT: Viscount Cave, Lord Shaw, Sir John Edge and 
Mr. Ameer Ali, 


MOHAMMAD ABDUL GHANI KHAN AND ANOTHER 
v. 
FAKHR JAHAN BEGAM AND OTHERS. ` 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, 
Ki ` Ovpu.] 


Mahomedan Law--Suħnis—-Gift of entire Talugdari estate—Reserration of 
usufruct by donor of part—Possession by donee of part only—Constructive 
possession of the remaindes—Oudh Talugdari Ae eee of 
“| Successors.’ 


The word “ successors’ in the Oudh Talugdari Sanad means those designated 
persons who succeed in the event of an intestacy and not persons who take by sale, 
gift or bequest: Ghulam Abbas Khan v, Amatul Fatima (1) followed. 


The reservation by donor of the usufruct does not by itself make the gift of 
. the property vold under Mahomedan law: Umjad Ally Khan v. Mohumdee 


.. Begum (a) approved: 


The object of the Mahomedan law as to gifts apparently was to prevent dis- 
putes asto whether the donor and the donee intended at the time that ‘the 
| title to the property should piss from the donor to the donee, and that the hand- 
ing over by the donor and the acceptance by the donee ‘of the property should be 
good ‘evidence that the property had been given A the donor and bad been 
accepted by the donee as a gift. 7 


h For a valid gift inter vivos under the Mohammedan law, three conditlons ‘are 
necessary 1 (a) manifestation of the wish to give on the part of the donor; (b) the 
acceptance of the donee, either impliedly or expressly ; and (c) the taking of 


(1) (1921) La R. 48 L A. 135. 
(2) (1867) 11 M. L A. gt7 5 10 Wi R. Py C. 25. 
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possession of the subject-matter of the gift by the donee either actually or 
constructively. 

Whore there was a gift of the entire Taluqdari estate, part of which was taken 
possession of by the donee, constructive possession of the other part must be 
implied to satisfy the requirements of: Mahomedan law as to valid gifts. 

Consolidated appeals from two decrees of the Court of the Judi- 


cial Commissioner of Oudh, reversing a decree of the Subordinate 
Judge of Kheri. 


The appellants brought the suit for recovery of certain immov- 
able property in Oudh, ejecting the respondents from it. The facts 
out of which the present litigation arose were fully set out in their 
Lordships’ judgment. 

Niamat Ullah was the grantee undera Sanad of the Taluq of 
Buzurg in Oudh. He bequeathed the estate to his widow Munni 
Bibi. Part of the property was granted to Munni Bibi in her own 
right. In 1884 Munni Bibi executed a document by which she made 
a gift of her entire estate but reserved certain properties to herself 
to be enjoyed for life. The grantee under the document got into 
possession of the other properties and had mutation of names effect- 
ed in respect of them. He paid the Government revenue on the 
entire estate from the date of gift. The respondents claim under 
the grantee while the appellants claim the property as the heirs of 
the grantor. The main questions in the appeal were (i) whether 
the document of 1884 is to be construed as a gift ister vivos or as a 
disposition by will ; and (ii) whether, if it was a gift, possession was 
taken of the property by the grantee to satisfy the requirements of 
the Mahomedan law as to gifts. The question as to the right of 
Munni Bibi to dispose of the property was concluded by the decision 
of the Board in Ghulam Abbas Khan v, Amatul Fatima (1), 


The trial Judge held that the document of 1884 was partly a 
deed of gift and partly a will, Asa will, it could confer title to the 
grantee to the extent of one-third only under Mahomedan law. He 
granted a decree to the appellants for two-thirds in the suit proper- 
ties. Both sides appealed to the Court of the Judicial Commis- 
sioner. The Judicial Commissioners agreed on the main question 
before them and held that the document of 1884 was a deed of gift 
and that it was complete and valid, notwithstanding that there was 
no actual delivery of possession of some of the properties mentioned 
init. They differed on some other points which are not material 
for the present report. 


(1) (1921) L. R. 48 LA. 135- 


Vou, XXXVI). E _FRIVY COUNCIL, POTI: 3 


. De Gruyther K, C. and Brown for the Appellants After the P.C., 
S decision of the Board i in Ghulam Abbas Khan v. Amatul Fatima (1) | ris.” 


val 


it “has to be conveded that Munni Bibi had the ordinary rights of an ` Abdel Gani 
owner according to Mahomedan law. The deed of 1884 was not 
testamentary buta present “gift as far as the properties in suit are 
concerned, Mere reservation of a right to ‘the income is not suffi- 
cient to invalidate a gift ; Umjad Ali Khan v.. Mokumêss Begum (3) 
Delivery of possession is essential for a valid gift under Mahomedan 
law, The decision i in Umjad Ali Khan's case (2) is distinguishable l 
from this case on the ground that in that ease there was actual deli- i 
very of possession, In the present case there was no delivery ` 
of posséssion nor even mutation of names as far as the suit proper- 
ties are concerned. The gift thus becomes wholly ‘inéffective : 
Khajooroonissa v. Roushun Jehan (3). The question in each case 
is whether the donor did all that-he could to. ‘perfect the gifts Kali. 
Das Mullick v.. Kankya Lal (4\; Mahomed. Buksh v. Hosseini . 
Bibi (5). In ‘this ‘case the donor continued in possession. 
and received the profits and did not even give notice to the tenants. 
When the donor is. in possession there must be delivery to validate . 
agiit: Chaudri Mekdi Hasan v. Mukammad Hasan (6); Sadik 

l Husain v. Haskim Ali (7). . 


Dube for the Respondents was not called upon. 


Fakhr Jahan Begam, 


C A Y 


The jiin of their Lordships was delivered by 54 


Sir John Edge: These are consolidated appeals: by the — 
plaintiffs from two decrees, dated the roth December, 1917, of the 
Court of the Judicial Commissioner of Oudh, which feversed the | 
decree, . dated the 13th July,” 1915; 0f the Subordinate Judge of 
Kheri, and dismissed the suit. 

The suit was brought on the 2oth February, rgr4, in the Court” 
of the Subordinate Judge by Mohammad Abdul Ghani Khan and , 
Mohammad Abdul Rahman Khan against Mohammad Hamid Ullah” 
Khan, Musammat. Fakhr Jahan Begam, Musammat Asghari Begam,’ 
Musammat Chand Bibi und Pandit Sheo Dayal, for the possession” 
of Mauza Mundia-Misir, a 4 annas 5 pies share in Mouaa Gundhia, 

(1) (i921) ÉRT Ks f 

(a) GB EM I. AAi} 10 W., R. P. C 25. 

(8) (1 876) L. R. 3 L A. s91. 
(4) (1884) L. Rrr T.A. 318; LLR, n Cale. 1244 | 
(5) (1888) L. R. 151. A. 91; 1. L. R, 15 Cale. 684. 


(6) (1906) L. R., 33 1. A. 68. 
(7) (1916) L. Regg LAs aya G L, R. 38 Alle 677. 
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and two groves, a house and certain sir land in Jalalpur, and for. 
mesne profits. It`was a suit of ejectment on title, he plaintiffs ‘ 
alleged that the right to possession of all the properties in suit was 


“in them. as the heirs of Musammat Munni Bibi, who had died ón the’ 


16th June, 1906, and that the defendants had no title. | The defer ` 
dants, who are the tespondenis, were not all jointly interested i in” 
any, of the properties, Some of the defendants were in possession 4 
of some of the propgrtiés, others of the defendants were in possession © 
of ‘other parts of the properties in suit, but the different titles of - 
all the defendants originated in a document of the 7th March, 1884, 
which was executed by Munni Bibi, and has been variously cons 
strued as a deed of gift and as a will. 


. Munni Bibi was the widow of Niamat Ullah Khan, yho died 
childless on the 29th August, 1867. Niamat Ullah Khan, Munni 
Bibi and’ the plaintiffs, who were her first cousins, were Moham- - 
medans of the Sunni Sect, and the plaintiffs were, when Munni Bibi 
died in rg06, her heirs, ‘according to the Mohammedan law appli- 
cable to Sunnis. The family to which these Mohammedans 
belonged had, several centuries ago, been Thakurs professing the 
Hindu religion, who were converted to Islam, and at one period of 
this suit it was contended by the defendants, or some of them, that 
the family had always continued to be governed in matters of 
succession and inheritance by the rules of the Mitakshara and 
not by the Mohammedan law. That contention has been 
abandoned. , 


Niamat Ullah Khan lived in the village of Jalalpur and was a ` 
Taluqdar of Oudh. | After the Mutiny of 1857 he received from the 
British Government the Taluga of Agar Buzurg, which included, 
with many villages not now in question, all the immovable property 
in question in this, suit except the 4 Annas 5 pies share in Mauza 
Gundhia, which was granted to Munni Bibi on the 15th November, 
1876, by the British Government absolutely in her own right. 
Although Niamat Ullah Khan had died in 1867, his name was 
entered as that of the Taluqdar of the Taluga Agar Buzurg in Lists 
I ‘aud II, which were prepared under Act I of 1869. Instances of the 
names of other persons who had died before 1869 being entered 
in those Lists occur. 


The British Govérnment granted to ‘Niamat Ullah Khan in his 
lifetime a primogenitire sanad in which the Taluga Buzurg is 
described as the estate of Jalalpur in Zillah Mohamdi, That sanad 
is as follows ;— 


Vor: XXXVIL) PRIVY COUNCIL, 
2a “C WINGPIELD, 
r “ Chief Commissioner of Oudh, 
“To H NIAMAT ULLAH OF JALALPUR. 


. “Know all men that whereas by the Proclamation of March, 
1858, ‘by His Excellency the Right Honourable the Viceroy and 
Governor-General of India, all proprietary rights in the soil of 
Oudh, with a few special exceptions, were confiscated and passed to 
the British Government, which became free to dispose of them as it 
pleased, I, Charles John Wingfield, Chief Commissioner of Oudh, 

under the authority of His Excellency the Governor-General of 
India in Council, do hereby confer on you the full proprietary right, , 
title, and possession of the estate of Jalalpur in Zillah Mohamdi ` 
consisting of the villages as per list attached to the Kaduliat you 
have executed, of which the present Government revenue is Rs, 
5,752 (five thousand seven hundred and fifty two). 


` “Therefore this sanad is given you in order that it may-be 
known to all whom it may concern, that the above estate has been 
conferred upon you and your heirs for ever, subject to the payment 
of such annual revenue as may from time to time be imposed, and 
to the conditions of surrendering all arms, destroying all forts, 
preventing and reporting crime, rendering any service you may be 
called upon to perform and of showing constant good faith, loyalty, 
zeal and attachment to tHe British Government according to the 
provisions of the engagement which you have executed, the breach 
of any one of which at any time shall be held to annul the right and 
title now conferred on you and your heirs. 

- “Jt is another condition of this grant that in the event of your 
dying intestate, or of any of your successors dying intestate, the estate . 
shall descend to the nearest male heir, according to the rule of 
ptimogeniture, but you and all your successors shall have full power 
to alienate the estate either in whole or ‘in part by sale, kai - 
gift, bequest, or adoption to whomsoever you please. 

“Tt is also a condition of this grant that you will so far as is in 
your power promote the agricultural prosperity of your estate, and. 
that all holding under you shall be secured in the possession of all 
the subordinate rights they formerly enjoyed. ‘As long as the above: 
obligations are observed by you and your heirs in good faith so long 
will the British Government maintain you and your heirs as proprie- 
tors of the above-mentioned estate, in confirmation of which I 
herewith attaeh my seal and signature.” 

The kabuliat, mentioned in the sanad, related to more uaa 30° 
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Pit villages and included Mauza Mundia Misir and Matta Agar Buzurg 
1934. (Jalalpur), parts of which are claimed by the plaintiffs in this suit. 


Abdu) Ghant: The piaintiffs do not. claim any, interest in any of the other villages . 
F akhe Jahan Begagn:; mentioned in the kabuliat, and do not contend that Munni Bibi was 
— not entitled, to give or bequeath those ‘other villages to whom she 
Sir John Edges. liked.” AS will be ‘seen presently, her’ title to, and interest in, all’ 
the villages nientioned in the ‘schedule to the kabuliat was as the- 
devises ‘of her hisband Niamat Ullah Khan. i 
“On the 20th “May, 186 5 | Niamat vies Khan PAPS the Tolong 
will — ee 
“ST am’ Mohammad -Niamat Ullah Khan, Tala of" t Jalalpur 
Pargngna Karanpur and Aliganj.? 
` “Whereas the Government has asked for a will from the décla- ` 
rant, and ths ‘declarant ‘has | no issue and is issueless up- to this time, 
and it is necessary to appoint a legatee alter mè; I, while in the : 
enjoyment of sound health and perfect intellect, during my life-time, “ 
having executed" this will, declare that, after.mé, my wedded wife 
shall be the-owner and possessor of the movable and immovable 
property, like myself. If the heirs belonging to the brotherhood 
ldy acclaim, the same shall be invalid and untenable before the 
Government. Wherefore 1 have executed these few presents by way 
of a will so that it may serve as an authority and be of use in time 
of need. =; 
‘ “Scribed by Najju Khary” Gonera Agent. . Dated aoth ‘au 
7865. i i : 
ae : yamar ULLAH Kuan, 
" “ Taluqdar of Agar Buzurg.” 


`> Under the sanad Niamat ‘Ullah .Khan had power to bequeath 
the Taluq of Buzurg (the estate of Jalalpur) tq whom he pleased, and’ 
under that will the Taluq passed on his death'on the 29th August, , 
1867, to his widow:--Muhni Bibi- At, the date of the will of. Niamat 
Ullah Khan, there were living two younger brothers of Niamat Ullah 
Khan, of whom Lutf Ulah :Khan was the elder, and Ibrahim Khan 
was the younger. Thase younger. brothers surviyed Manni Bibi. 
One question in this case is whether Munni Bibi was a ““successor” 
of Niamat Ullah.Khan within: the meaning of the sanad; if she was, ` 
she had. power to make’ a gift of; or to bequeath, the whole pene 
or any. part of it to whom she „pleased. If she was not á " successor ” 
of Niamat Ullah Khan within ‘the meaning of the sanad, she had, 
powér'to-make such a ` gift ag> ‘would be recognised asa valid gift by 
the Mohammedan law applicable to Sunnis, of the whole EN or. 


of any part.of iktorwhom she pleased.: > o oo ge a 


Von. XxXxviL} BRivy eountciin 


On the 7th March, 1884, Munni Bibi executed a document 
which has been construed by the Subordinate Judge as partly a 
deed of gift and in part a will, and has been construed by the Judi- 
cial Commissioners as a deed of gift. As translated by the official 
translator it is, so far as is material, as follows :— 


“Yam Thakurain Musammat Munni Bibi, wife of Mohammad 
Niamat Ullah Khan, Taluqdar of Mirzapur and Jalalpur, Parganas 
Bhur and Paila, District Kheri, 


“Whereas my husband, during his life-time, bequeathed the 
entire property of the aforesaid Ilaga to me, and I, in accordance 
with the said will, am in possession and ownership of the same ; now 
I, while in sound health and in possession of perfect intellect, 
without force and reluctance, of my own free wili, make a gift of the 
movable and immovahle property, the entire samindari and lambar- 
dari estate, &c., in favour of Mohammad Lutf Ullah Khan, son of 
Mohammad Ibad Ullah Khan, the brother of my husband, the 
detail whereof is being given below, with the exception of the 
villages and sir lands, &c., of the estates, specified below, which 
shall, during my life-time, remain in my and my relation’s possession, 
free of rent and without payment of Governmnt revenue; and I do 
hereby invest the donee with the power to have the mutation of 
names effected ip his favour. Now I have nothing to do with the 
gifted property and estate. I shall keep the villages and sir lands, 
which have been exempted hereunder, for my life-time without the 
power of alienation by mortgage, saie and gift; and..after me, the 
donee shall also be the owner of the said exempted property. The 
donee shall pay the Government revenue of the exempted estate 
from the Ilaga with the exception of the revenue of, Patti village 
Gandhia, which I shall pay out of my own pocket. The donee shall 
pay all the debt with which the estate is encumbered,—I, the donor, 
having nothing to do therewith. Wherefore I have executed these 
few words by way of a deed of gift on a stamp of Rs. 600,8 by 
fixing the value of the property at Rs, 60,000 (sixty thousand), so 
that it may serve as an authority and be of use when required. 

“Detail of the gifted immovable property together with the 
amount of revenue and the boundaries. 

“Detail of the movable property gifted Rs. 2,610. 

“Detail of the property exempted, Rs. 1,555. 

“ Pargana Bhur, Rs. 1,490. 
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“ Village Mundia Misir, standing in the mame of me, the 
donor, during life, rent and revenue free 855; 

“ Patti Gundhia, standing in the name of me, , the donor 
280. 

“ Gungipur, included in Hindolna, standing in the -name of 
Mohammad Ibrahim Khan 355. 

“ Dated 7th March, 1884. Scribed by the Registration Clerk. 

“ Mark of the signature of the Thakurain Saheba, wife of 
Mohammad Niamat Ullah Khan, Taluqdar of Mirzapur, autograph.’ 

Pargana Paila Rs. 65. 

Sir land at Jalalpur, measuring 135 acres Rs, 65. 

“Mr, Kanhagia Lal, in his judgment on the appeal to the 
Court of the Judicial. Commissioner, gives a slightly different 
translation of part of the document of the 7th March, 1884, as 
follows :— 

_ “ Now in sound health and full possession of my senses, without 
any persuasion or compulsion and of my own accord I have gifted 
my movable and immovable property, all my samindari and lambar- 
dari estate, &c., to Mohammad Lutf Ullah Khan, son of Mohammad 
Ihad Ullah Khan, the brother of my husband, according to the 
details given below, with the exception of the villages and sir land, 
&c., set out below, name by name which will remain in my posses- 
sion for the duration of my life and my dependent relatives (sic) 
free of rent and Government revenue, out of the aforesaid estates, At 
this time having exempted them I have made a gift, and by virtue of 
tis deed have authorised the donor to get mutation of names made 
in his-favour, and now I have nothing to do with the estate and 
property gifted ; and such villages and sir land aforesaid, as have 
been at this time for the duration of my life excepted (left out) will be 
kept by me without transfer by mortgage or sale or gift for my life- 
time, and after my death the donee will be the proprietor (malik) 


“ of the aforesaid excepted property ; and of the excepted property, 


the donee will pay the revenue from the Ilaqa except of the Patti 
Mauza Gundhia. Of the Patti Gundhia, I will pay the revenue from 
my own pocket and the donee will pay all the- debts outstanding 
against the estate. Ibave nothing to do with them. Therefore 
these few words have been written by way of a deed of gift of inhe i- 
tance and proprietorship on a stamp of Rs. 600,8, on a stated value 
of Rs. 7,0000 as a title deed which will be useful at the time of 
need.” i 

In the opinion of their Lordships there is no material difference 
between the two translations, they bear the same meaning. It 


“a 


4 


4 


4, 
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should be mentioned that the punctuation in each translation is the 
punctuation of the person who made the translation. “ Patti Mauza 
Gundhia” was the 4 annas 5 pies share in Mauza Gundhia which 
the Government had, subject to the payment of the Government 
revenue, granted to Munni Bibi absolutely in 1876. 

On the execution of the document of the 7th March, 1884, Lutf 
Ullah Khan got actual possession of all the property mentioned in it 
except Mauza Gungipur and the property now in question in this 
suit. Of the property now in question Lutf Ullah’ Khan did'not 
obtain physical possession until Munni Bibi died in 1906. 

Lutf Ullah Khan mortgaged, on the 27th November, 1907, the 
4 annas 5 pies share in Mauza Gundhia for Rs. 11,000 to the defen- 
dant Pandit Sheo Dayal. Lutf Ullah Khan died some years later, 
leaving him surviving his widow Musammat Chand Bibi and his son 
Hamid Ullah Khan: Hamid Ullah Khan, after his father’s death, 
transferred to his wives, Musammat Fakhr Jahan Begam and 
Musammat Ashgari Begam, or to one of them, portions of the 
prope:ty now in question. On the 17th January, 1913, there 
being then due to Pandit Sheo Dayal Rs. 20,000, under the 
mortgage of the 27th November, 1907, Hamidulla Khan, Musammat 
Chand Bibi and Musammat Ashgari Begum sold the 4 annas 5 pies 
share in Mauza Gundhia to Pandit Sheo Dayal for Rs. 21,060. 

Before referring to the judgments of the trial Judge and in the 
Court of the Judicial Commissioner, it is advisable to mention sonie 
other matters. Niamat Ullah Khan’s youngest brother was Ibrahim 
Khan, who died and left four sons surviving him, ‘of whom 
Ehsan Ullah was the eldest. Ehsan Ullah and his three 
brothers onthe 2oth December, roro, brought a suit against 
Hamid Ullah Khan, his two wives, and Mohammad Abdul Ghani 
Khan and Mohammad Abdul Rahman Khan, who are the plaintiffs 
in the present suit, and in their plaint, alleging that Munni Bibi had 
by a will of the roth June, 1906, bequeathed to their father, Ibrahim 
Khan, Mauza Mundia ‘Misir, the 4 annas 5 pies share in Mauza 
Gundhia, and the two groves, the house and sir land in Mauza Jalal- 
pur, all of which are claimed by the plaintiffs appellants in the 
present suit, asked fora decree for possession. To that suit these 
plaintiffs appellants offered no defence, and on the contrary the 
plaintiff appeliant here, Mohammad Abdul Ghani Khan, on the 4th 
November, 1910 wrote to Ehsan Ullah as follows s- 

“ Claim for possession. 

“ My dear Mohammad Ehsan Ulla Khan and Abdulla Khan 
raises of Jalalpur, . 
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P. Ce “ After affectionate greetings, I write to say that as regards the 
192%. property left and possessed by my deceased sister, Munni Bibi, the 
itii akai wife of Niamat Ullah Khan, Taluqdar and mis Of Jalalpur, 


you enquire about, I do notat all turn against the purport of her 
will. You can obtain the said property under the will by bringing a 
Sir John Edge. suit or otherwise, and I have no objection. You are quite free to 


tect 


v. 
Fakhr Jahan Begam. 


take necessary steps. Abdul Rahman Khan too says the same 
thing. I have enquired from him also, 

“With kindest regards. 

“ Yours affectionately, 
“ ABDUL GHANI KHAN, 
“ Taluqdar of Kukra, 

* Dated 4th November, 1910.” 

Mohammad Abdul Ghani Khan was called as a witness for the 
plaintiffs in the suit of 1910, and on being shown his letter of the 
4th November, 1916, said: “ This letter I wrote with the permis- 
sion of my brother Abdul Rahman Khan, who is joint with me,” 
and “I never thought of the matter whether I am entitled to the 
assets of Munni Bibi or not. I disclaim a share in the property if 
I am entitled to it” When Abdul Ghani Khan gave his evidence 
in that suit he was 42 years of age, and it appears to their Lord- 
ships impossible to believe that he and his brother had never before 
1910 considered the question as to whether tMey as the heirs in 
Mohammadan law of Munni Bibi had any claim to any part of the 
valuable property which had been hers. The plaintiffs in the suit ` 
of 1910 failed to prove the execution of the alleged will, and their 
suit was dismissed. 











jk ‘a a AN The learned Subordinate Judge, Mahmud Hasan, who tried the 
x O t ‘į present suit, construed the document of the 7th March, 1884, as a 
PA g le ‘will, so far as it related to the property in question here, and as a 
© w Z deed of gift so far as it related to the other property dealt with by it. 
= o = iHe held that section 41 of the Transfer of Property Act, 1882, did 
; T T ik E ‘not apply to the cases of Pandit Sheo Dayal and of the.other trans- 
N S Dy is ferees, and as he considered that it was not proved that Munni 


Nip s 9 Bibis heirs had assented tothe bequest by her of the property in 
f+ question, he gave the plaintiffs a decree for the possession of a two- 
third share of that property. It should here be mentioned that it 
does not appear from the record that Pandit Sheo Dayal had given 
evidence in this suit or that he had made any enquiry as to the 
title of Lutf Ullah Khan to mortgage, or the title of Hamid Ullah 
Khan and his mother and wife to sell the 4 annas 5 pies share in 
Mauza Gundhia. From that decree the defendants Musammat 





v PRIVY COUNCIL. rt 
Fakhr Jahan Begath and Pandit Sheo Dayal appealed to the Court P. C 
of the Judicial Commissioner, Their appeals raised the question cone, : 
as to the trug construction of the document of the 7th March, 1884, Abgut Ghani 
and consequently raised the question as to the right of the plaintiffs Ve 
Fakhr Jahan Begam, 


to maintain this suit. The plaintiffs filed cross-objections, = 

The appeals and the cross-ohjections were heard by the learned Si” John Edge. 
Judicial Commis-ioners, Mr. Stuart and Mr. Kanhaiya Lal, and they 
delivered their very carefully considered judgments on the roth 
December, r917. Mr, Stuart held that under the Taluqdari sanad 
Munni Bibi was a successor within the meaning of the term “‘succes- 
sors” in that sanad, and consequently had an absolute power to 
give or bequeath the Taluqdari property to whomsoever she pleased, 
a power of alienation which was not controlled by Mohammedan 
law. Mr. Kanhaiya Lal was of the contrary opinion; he rightly 
held that as Munni Bibi obtained her title to the Taluqdari pro- 
perty, not by right of inheritance under the sanad but under the 
will of her husband Niamat Ullah Khan, she was not a successor 
within the meaning of the sanad. 

In 1921, the Board, in Ghulam Abbas Khan and another y. 
Amatul Fatima and others (1) which was an appeal from Oudh, held 
that the word ‘ successors” in a similar primogeniture sanad meant 
those designated persons who would succeed in the event of an 
intestacy, and not persons who took by sale, gift or bequest. Had 
it not been for Niamat Ullah Khan’s will the Taluqdari property 
would, on his death, have vested by right of inheritance under the 
sanad in Lutf Ullah Khan, who was the elder of his two brothers, 
Under the circumstances, Munni Bibi’s right to dispose by gift or 
by will of the Taluqdari property was the right of an owner under 
the Mohammedan law, and was the same right which she had to 
dispose of the 4 annas 5 pies share in Mauza Gundhia. 

The Judicial Commissioners agreed in their construction of the 
document of the 7th March, 1884, and held that it was, and operat- 
ed as a deed of gift, and that all the property mentioned in it pass- 
ed as a good and valid gift under the Sunni law to Lutf Ullah Khan, 
They held that Munni Bibi by that deed transferred the corpus of 
the property, the Taluqdari property and the 4 annas 5 pies share 
in Mauza Gundhia, to Lutf Ullah Khan, reserving to herself for her 
life the usufruct of the property in question in this suit. Apparently 
they based their judgments on a decision of the Board in 1867, in 


Nawab Umjad Ally Khan vy. Mussummat Mohumdee Begum <i 
others (a). ment OF Lay , 
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It had been contended on behalf of the plafntiffs before the 
Judicial Commissioners that there had been no possession of this 
property now in question, given to or taken by Lutf Ullah Khan, 
and that consequently the gift was void under the Mohammedan 
law, but they considered that the clear intention of Munni Bibi as 
shown by her deed was that the title to this property should immed- 
iately vest in Lutf Ullah Khan and that she should have no right to 
sell, mortgage, or otherwise dispose of the property, and they found 
that as the usufruct was reserved for her life by Munni Bibi it was not 
possible for physical possession of the property in- the suit to be 
given to Lutf Ullah Khan in Munni Bibi’s lifetime. In the opinion 
of the Judicial Commissioners everything which was reasonably 
possible to make perfect the gift had been done and that nothing 
more was required to make the gift a good gift according to Moha- 
medan law. The Judicial Commissioners by the decrees of the 
rgth December, 1917, set aside the decree of the Subordinate 
Judge, and dismissed the cross-objections and the suit From the 
decrees of the Judicial Commissioners these consolidated appeals 
have been brought. 

Their Lorships will now consider whether the document of the 
yth March, 1884, may ‘be regarded, so faras the property now in 


question is concerned, as a Mohammedan will and if it is not a 
‘Mohammedan will, but is a deed of gift, then thè question arises 


whether in the circumstances of this case the gift of this property 


‘to Lu'f Ullah Khan became a valid gift under the Mohammedan 
law applicable to Sunnis, 


In construing the document of the 7th March, 1884, it has 


“to be borne in mind that in Mohammedan law the broad distinction 


between a gift (Aiba) and a bequest (wastat) is that in the case of 
a gift the immediate right of property in the subject of the gift 


is conferred, and in the case of a bequest the vesting of the right 


of property is postponed. Owing to the fact. that there is in India 
no uniform or accurate system of conveyancing, and to the fact 
that deeds and wills are, in India, as a rule mostfinartificially ` drawn 
up, frequently by persons not possessed of legal knowledge, it is 


“often difficult to ascertain with certainty what was precisely intended 
“by the document, and i in some cases to ascertain whether the docu- 
‘ment was intended to operate as a deed of gift or as a will. Their 
“Lordships have, for the following reasons, come‘to the conclusion 
- that ‘the document of the 7th March, 1884, cannot be regarded in 


any respect as a will. - 
On the 7th - March; 1884, Munni Bibi was, as she recited in the 


r 
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document, the owner in possession of the entire property of the 
Ilaga (the Taluga of Agar Buzurg) which her husband had be- 
queathed to her, and she was also the owner in possession of the 
4 annas s pies share in Mauza Gundhia ; that 4 annas 5 pies share 
and the Taluqdari property constituted her zamindari estate, As 
their Lordships read the deed, Munni Bibi by it made a gift to Lutf 
Ullah Khan of “my movablé and immovable property, all my 
zemindari and lambardari estate, &c.” reserving to herself for her 
life, the usufruct of the property now in question, but making it 
clear that by that reservation of the usufruct she did not reserve 
to herself any right to transfer by mortgage or sale or gift any part 
of the property. As their Lordships read the deed it was intended 
to be and to operate as an immediate and irrevocable disposition 
of all Munni Bibis movable and immovable property, and all her 
zamindari and lambardari estate mentioned in the deed and in the 
schedules to it, subject to the reservation for her own use during 
her lifetime of the usufruct of the property in question here, and it 
must be construed as a deed of gift and not as a will. 

The reservation of the usufruct did not by itself make the gift 
of the property now in question void under Mohammedan law. So 
far as that is concerned there is the authority of the Board in Nawad 
Omjad Ally Khan v. Mussummat Mohamdee Begum and Mussumat 
Nawab Begum, Afzul Muhul and others (1, for that statement as to 
Mohammedan law, although the parties in that case were Shias and 
not Sunnis. But in the Courts below and in this appeal it has been 
contended that the deed of the yth March, 1884, is void so far as 
it purported to be a gift of the property in question in this suit on 
the ground that no possession was actually taken of this particular 
property, and no mutation of names in respect of this particular 
property was obtained, by Lutf Ullah Khan until Munni Bibi had 
died in 1906. 

That contention has raised a question by no means easy of 
solution, The solution of that question depends upon what are 
the facts here and upon what is the rule of Mohammedan law 
applicable to those facts. In considering what is the Mohammedan 
law on the subject of gifts infer vivos their Lordships have to bear 
in mind that when the old and admittedly authoritative texts of 
Mohammedan law were promulgated there were not in the con- 
templation of any one any Transfer of Property Acts, any Regis- 


_tration Acts, any revenue Courts to record transfers of the 
possession of land, or any zamindari estates large or small, and that 
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vr. 


P.C 
1933. 
ha i 
Abdul Ghani 
v. 
Fakbr Jahan Begam, 
Sir John Edge. 


ti 
P, C. 


1923. 
Naga 
Abdul Għani 
v. 
Fakhr Jahan Begam. 
Sir John Rage. 


THE CALCUTTA LAW JOURNAL. (Vou. XXXVII. 


it could not have been intended to lay down Tor all time what 
should alone be the evidence that titles to lands had passed. The 
object of the Mohammedan law as to gifts apparently was to prevent 
disputes as to whether the donor and the donee intended at the 
time that the title to the property should pass from the donor to 
the donee, and that the handing over by the donor and the accept- 
ance by the donee of the property should be good evidence that 
the property had been given by the donor and had been accepted 
by the donee as a gift. f 

For a valid gift inter vivos under the Mohammedan law appli- 
cable in this case, three conditions are necessary, which their 
Lordships consider have been correctly stated thus :—“ (a) 
Manifestation of the wish to give on the part of the donor; 
(5) the acceptance of the donee, either impliedly or expressly 5 
and (e) the taking of possession of the subject-matter of the gift 
by the donee,-either actually or constructively.” (“ Mohammedan 
Law,” by Syed Ameer Ali, 4th ed, vol. 1,p. 41), In their 
Lordships’ opinion the whole zamindari property mentioned in 
the deed, and not parts of it only, must, for the purposes of this 
case, be regarded as one property, the taking possession of any 
part of it being constructively a taking possession of the whole. 
The wish of Munni Bibi to give that property to Lutf Ullah Khan 
and his acceptance of it on the 7th March; 1884, are clearly 
manifest from a perusal o the deed which he received and acted 
upon. The question is, did Lutf Ullah Khan actually or con- 
structively take possession of the property in question ‘in this 
suit? That he did not, until Munni Bibi’s death in 1906, take 
physical possession of Mauza Mundia Misir, the 4 annas 5 pies share 
in Gundhia or the two groves, the house and sir land in Jalalpur, 
or apply for mutation of names in his favour in respect of these 
particular properties, is admitted. On the execution of the deed of 
gift in 1884, Lutf Ullah Khan did obtain mutation of names in his 
favour of all the other zamindari property, and from the 7th March, 
1884, until Munni Bibi died in 1906, he paid the Government 
revenue which became due in respect of the Taluqdari part of the 
property now in question. If Lutf Ullah Khon had received after 
the 7th March, 1884, and beforeMunni Bibi died in 1906, any of the 
rents or profits of the property now in question, he would be held to 


` have received them as a trustee for Munni Bibi, although the title to 


the corpus of the property was in him :'In their Lordships’ opivion 
Lutf Ullah Khan must be regarded as having been constructively 
in possession, although not in physical possession of the corpus of 


oe 
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the property now in question from 1884 until 1906, and the gift Fee 

was a valid gift. 19332. 

_ Their Lordships will accordingly humbly advise His Majesty Abdi! Ghani . 

that these consolidated appeals should be dismissed with costs. Fakhr Jahan Beria: 
Watkins & Hunter :—Solicitors for Appellants. Sir John Edge. 
Barrow Rogers & Nevill :—Solicitors for Respondents. r= 

K V. L. N. Appeal dismissed, 


Present: Lord Atkinson, Lord Carson, Mr. Ameer Ali and 
Sir Lawrence Jenkins. 





K. RAMALINGA ANNAVI AND ANOTHER Pe: 
NARAYANA ANNAVI AND OTHERS. March, 7. 
1621, 
[ON APPEAL FROM THE HIGH Court OF JUDICATURE AT MADRAS,) band 
December, 9, 11, 
Hindu Law-—Gift to daughter out of joint property—Suit for partition—Status ISIS 


of family—Frovision for marriage expenses. ; 

The institution of a suit for partition by a member of a joint Hindu family puts 
an end to its Joint status: Girja Bai v. Sadashiv Dhundiraj (1) followed. 

No provision for the marriage expenses of the members of the family can be 


made in the decree in a partition suit, even though such marriages take place after 
the institution of the suit and before the decree is passed. 


Gifts to daughters by a member of a joint Hindu family out of joint property 
are not invalid, if they are found to be reasonable in the circumstances of the 
case. 

Consolidated appeals from a decree of the Madras High Court 
varying a decree of the Subordinate Judge of Tinnevelly. 


Muthuswami, Ramalianga and Lakshmivaraha formed a joint 
Hindu family having a large money-lending ‘business and some 
immovable properties in the Tinnevelly District. In 1895, the 
brothers divided the outstandings due to the family but continued 
to be joint in the family worship and held the lands jointly. Laksh- 
mivaraha made a gift of certain outstanding mortgage in favour of 
his daughter. First plaintiff is the son of Lakshmivaraha and plain: — 
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tiffs 2 and 3 aie his sons. Defendant No.1 is the son of Krishna 
(a son of Ramalinga) and defendant No. 6 is Krishna’s widow : 
defendant No. 2 is another son of Ramalinga and defendant No. 3 
was his son. Defendant No. 4is the daughter of Lakshmivaraha 
and sister of the first plaintiff. The plaintiffs instituted the present 
suit for partition, They claimed that the family was joint, that the 
gift to defendant No. 4 was invalid and that all the joint family proper- 
ties should be divided equally between themselves and the members 
of Ramalinga’s branch. They also claimed that provisions for the 
marriage expenses of plaintiffs 2 and 3 should be made in the decree. 
Defendants x and 6 contended that the family became com- 
pletely divided in 1895, or that at least there was a complete wind- 
ing up of the family money-lending business then. Defendants 2 
and 3 pleaded among other things that plaintifs 2 and 3 are not en- 
titled to have any provision made for their marriage expenses. (The 
other contentions are not material to this report and ‘are omitted), 
The trial Judge held that the family was joint except in regard 


- to the money-lending business which was completely wound up in 


1895, that the gift to the fourth defendant could not be considered 
unreasonable in the circumstanees of the case and that the provi- 
sion for the marriage expenses of plaintiffs 2 and 3 could not be 
made, 

On appeal, the High Court (Sankaran Nair and Oldfield, JJ). 
held that only particular items of the money-lending business were 
divided, that the gift to the fourth defendant was reasonable in the 
circumstances of the case and that the marriage expenses of the 
second plaintiff who was married after the institution of the suit 
should be provided for in the decree. From that decree varying the 
decree of the trial Judge, these consolidated appeals are presented 
by defendants 1 and 6 and by the plaintiffs. (The arguments report- 
ed here are only those relating to the questions referred to in this 
report.) 

Sir George Lowndes K. C. and Dude for the Appellants in the 
first appeal argued that there was a complete severance of the joint 
family relationship in 1895 and referred tothe evidence. In the 
alternative they contended that it is established on the evidence 
that there was a complete winding up of the family money-lending 
business. 

Dunne K. C. and Kenworthy Brown for the Appellants in 
the second appeal: The gifts to the fourth defendant are invalid. 
A member of a joint family cannot deal with the corpus of the joint 
property ; he can only make gifts out of the income: Bachoo Y. 
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v. Mankorebai (1) “(on appeal) Hurkisondas v. Mankorebai (2) ; 
Churaman Sahu vw. Gopi Saku (3) is distinguishable. There the 
gift was by a widow who had no coparceners : Srintvasa v. Thiruven- 
gadathatyangar (4) followed in Gopalam v. Venkataraghavulu (5) 
is clear authority that the marriage expenses of plaintiffs 2 and 3 
should have been provided for. The High Court was wrong in 
declining to follow that decision. 


De Gruyiher K. C. and Narasimkam for the Second Defendant 


` admitted the validity of the gifts to the fourth defendant. They 


argued that the joint status of the family was determined as soon as 
the first plaintiff sent a notice to the other members of the family in 
July, rg09 : at least it was determined by the institution of this suit : 
Girja Bat v. Sadashio (6). After the breaking up of the family, 
each member is entitled to his share as on the date of the breaking 
up and other members cannot be called upon to contribute for the 
expenses of any one member. In Srinivasa v. Thiruvengadathat- 
yangar (4). Sadasiva Ayyar, J. beld that marriage was not an obliga- 
tory samskara in the case of males: Sundara Ayyar, J. held the other 
view. Spencer J. to whom a reference was made upheld the allow- 
ance for marriage expenses, as being more in accordance with 
modern conditions rather than strict Hindu law. This view was 
adopted in Gopalam yv. Venkataraghavulu (5) as being in accord- 
ance with the practice in Madras. The view taken by Sadasiva 
Ayyar J. in Srinivasa v. Thiruvengada (4) is the correct view 
according to Hindu law. Kameswara Sastri v. Veeracharlu (7) is 
distinguishable. ` There the question was as to money borrowed for 
the marriage expenses of a member and the binding nature of such a 
debt. It was not a case of expenses for a prospective marriage. 


Parikh for the Fourth Defendant was not called upon. 


Lowndes K. C. replied. 
C. A V 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali: These two consolidated appeals from a decree 
of the High Court of Madras arise out of a suit which was brought 
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by the plaintiffs in the Court of the Subordinate Judge of Tinnevelly 
on the 31st January, 1910, fora decree for partition in respect 
of certain movable and immovable properties together with out- 
standings of a money-lending business on the allegation that they 
and the defendants 1, 2 and 3 formed members of a joint undivided 
Mitakshara family. The following pedigree will explain the relative 
positions of the parties and their respective contentions. 


| | || 
Subramania Raman Annavi Krishna Annavi 
Annavi (died). (died). (died.) 
Ananthanarayana *Adopted son 
Anvavi (died). Ananthanarayana Annavi 


(died.) Natural son of 
Ramalinga Annavi. ®. arried 








| Ramal Ammal (who died in 
1891). 

T | Í l 
Subramania Son Son Muthuswami Ramalinga Lakshmivaraha 
Annavi died). (died). (died). Annavi (died Annavi (died Annavı (died 
< ! 18y8). 1901). March 1909). 
Ananthanarayana | 
Annayi (D. W. 4). | | 

| 
| | , | 
. Ananthanarayana Subramania Krishna Rama- | 
Annavi (see “above)= Annavi(died) Annavi krishna 


(wife) Ramal Ammal = (wife) (died Nov. Agnavi 
adopted (D. 2) Lakshmi 190g) = (D. a). 
Ammal (D. 5). (wife) 
Dharmi Ammal 
(D. 6.) 


Ramalingam, Ramalingam 
minor(D. 1). (D 3). 


Narayana Annavi (P. 1.) Ponnu Ammal 
(D. 4.) 


Ramakrishna Krishnan, 
Subramanian, minor (P, 3). 
minor (P. 2). 

(The judgment proceeded at great length referring to the evi- 
dence. Their Lordships agreed with the conclusions of the Subor- 
dinate Judge in regard to the transactions of 1895 and disagreed 
with the view of. the High Court. This portion of the judgment 
is omitted as being unnecessary for this report) 

There remain now the two questions, one relating to the validity 
ofthe two gifts made by Lakshmivaraha to the fourth defendant, 
Ponnu Ammal. The first is an assignment of Rs. 5,000 out of the- 
money which fell to the share of Lakshmivaraha due from the Thiru- 
yavuduthurai Mutt. This was done at the instance of Lakshmi- 
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varaha, The other is an assignment of a usufructuary mortgage held 
by him. In the aggregate the two sums amount to Rs. 8,000. 
The father hasundoubtedly the power under the Hindu law of 
making, within reasonable limits, gifts of moveable property to a 
daughter. In one case the Board upheld the gift of a small share of 
immovable property on the ground that it was not shown to be 
unreasonable, In the present case, the gifts relate to sums of money. 
The only question is whether they were reasonable. Both the 
Courts in India have answered the question in the affirmative and 
their Lordships have no materials or ground to hold otherwise. 
Regarding the prayer for the allotment upon partition of Rs. 
2,000 for the marriages of plaintifs 2 and 3, the High Court dis- 
allowed the claim in respect of the prospective marriage, but allow- 
wed it for the expenses of the marriage that took place before the 
decree in the first Court, on the ground that the joint family status 
was not dissevered until the decree for partition, and that the joint 
family liability continued until then. This view is opposed to the 
law laid down in the case of Girja Bai v. Sadashio Dhundiraj (1), 
where it was held expressly, that under the law of the Mitakshara, 
to which the parties in the present case are subject, an unambiguous 


and definite intimation of intention onthe part of one member of, 


the family to separate himself and to enjoy his share in severalty 
has the effect of creating a division of the interest which, until then, 
he had held in jointness, This intention was clearly intimated to 
the co-parceners when the plaintiff Narayana served on them the 
notice Ex. II. on the 3oth of July, 1909. That notice effected a 
separation so far as his branch of the family was concerned, and no 
obligation rested on the joint family in respect of his sons’ marriages, 
The decree of the Subordinate Judge dismissing the claim was there- 
fore correct. 

As regards the properties in schedules XI and XIII, there are 
not sufficient materials before their Lordships to determine whether 
they belonged to the joint family or formed the exclusive property 
of the plaintiffs, It will be for the first Court to decide the ques- 
tion upon proper materials when giving effect to the decree for parti- 
tion. But the parties would be well advised to settle it amicably. 

It is admitted that the land allotted to the widow of Subramania 
Annavi (defendant No. 5), on her decease, became divisible among 
the heirs of her husband, in other words the male members of the 
family parties to this action. To this extent the declaration made 
by the Subordinate Judge will be varied, 
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“The High Court directed in its discretion that each party should 
bear his own costs. With that direction their Lordships do not 
propose to interfere, But having regard to the nature ef the conten- 
tions, they consider that the plaintiffs must pay the costs of defen- 
dants 1,6 and 4. The defendants : and 6, who alone impugned 
the right of defendant No. 2 to a share in the joint family properties, 
must pay his costs. The plaintiffs’ cross-appeal will be dismissed 
with costs. ; 

Their Lordships will accordingly humbly advise His Majesty to 
set aside the decree of the High Court and restore the decree of the 
Subordinate Judge, subject to the above variation, with the above 
directions as to costs. 


Chapman, Walker & Shephard; Solicitors for Defendants 1 & 
6 Appellants, Í 


Barrow, Rogers & Nevill: 

Douglas Grant: 

E. Dalgada: 
K V. L. N, 


Solicitors for Plaintiffs Appellants. 
Solicitor for and Defendant Respondent. 
Solicitor for 4th Defendant Respondent. 

Decree modified. 


APPEAL FROM ORIGINAL CIVIL. 


Before Str Francis William Maclean, Knight, Chief Justice, Mr. 
Justice Harington, and Mr. Justice Fletcher. 
TRIGUNA SUNDARI DASI 
og, 
RADHARANI DASI.* 


Maintenance Will—- Watver—-Blection—~Shkebalt, 
ved— Voluntary payment. 


do facto—Hxpenses incur- 


N, the husband of the plaintiff, died on the aand February, 1891, possessed of 
vety considerable property, and by bis will, dated the sth April, 1889, after giving 
certain legacies, bequeathed two houses to the use of his wite for life. (The tes- 
tator had in his lifetime disposed of one of the two houses. The other ho 
was soon after the grant of probate made over to the plaintiff by the executors 
and she was: in receipt of the rents and profits). The} residue of his: pro- 


®Appeal from Original Civil No. 27 of T908, against the decision of Mr. Justice 
Chitty, dated the 19th March, 1908, 
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perty was vested th trustees upon trust to pay his- widow an annulty of 
Rs. 100, which she was to have in addition to her life estate in the houses ; and, 
she was to be allowed to occupy suitable rooms in the family dwelling house ; and, 
the trustees were further to allow her Rs. 5,000, should she desire to proceed on 
pilgrimage. There: has been since the death of the testator and up to the rath 
August, 1905, when practically the litigation ceased, a litigation in respect of the 
administration of his estate. In that administration suit the present platntiff rals- 
ed the question that she was entitled to a widow's maintenance out of the estate, 
but the learned Judge left the matter open. The present suit was instituted on the 
sist May, 1906, claiming maintenance out of the estate of her late husband : 

Held, that prima facie a widow being entitled to maintenance out of her hus- 
band’s estate, the plaintiff, in the events that occurred, did not waive her right to 
that maintenance, 

That there was no election by her, as there was nothing to show that she ever 
knew or was ever informed of what her rights were. She could not elect until 
she was fully made aware of what her rights were under the law. She wag not call- 
ed upon by the parties interested under the will in the estate or by anybody else to 
elect: Sopwith v. Maughan (1) followed. 

That as she was a Hindy widow and a pardanashin lady, she was entitled to 
special protection. 

By an agreement dated the 4th February 1889 and made between N and his 
mother R in settlement of differences which had arisen between them, it was 
agreed that the daily and yearly worship of two idols be performed by and the 
management and care thereof should be entrusted to R for whose use in such 
worship one or two rdoms shall (if required) be set apart and the Babaji or 
Baistab employed for the services of the said idols should te under the control 
and act under the directions of the said R. ...... Many years afterwards, and, 
by an agreement, the plaintiff carried on this worship. In respect of that wor- 
ship she incurred certain expenses : 

Held, that the plaintiff was not a sbebait"of the Idols, and could not recover 
the maney spent by her, the payment being a voluntary one, 


Appeal by the Plaintiff. 


Suit for maintenance and for a declaration that a provision might 
be made for certain expenses incurred by her in the worship of 
idols, out of the testator’s estate. 


The material facts appear from the following judgment of 


Chitty J :—The facts of this are not in dispute. The plaintiff 
is Srimatty Triguna Sundary Dassi widow of one Nanda Lal Mallik, 
The original first defendant was Prem Lal Mallik the adopted son 
of Nanda Lal Mallik. The second defendant is father-in-law of 
Prem Lat Mallik and sole trustee under an indenture of settlement 
dated the snd October 190s, by which Prem Lal Mallik settled all 
his property upon certain trusts, Prem Lal Mallik died on the 
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aoth March 1907, and the present ret defendant Sreemati Radharani 
Dassi, his widow and sole heiress, was brought upon the records as 
his legal representative. . 

Nanda Lal Mallik was possessed of considerable property mov- 
able andimmovable. By his will dated the sth April 1889 after 
giving certain legacies and reciting the adoption of Prem Lal Mallik, 
Nanda Lal Mallik bequeathed ‘two houses r28 and rg2 Balaram 
Dey’s Street to the use of his wife, the plaintiff, for her life. The 
remainder of his property he bequeathed to trustees in trust to pay 
the plaintif an annuity of Rs. roo in addition of her life estate in 
the two houses aforesaid and also to allow her to occupy suitable 
rooms inthe family house No. 84 Upper Chitpur Road ; to pay 
Kristo Chander Chatterjee an annuity of Rs. ro per mensem, to 
perform certain debshebas; to keep in repair certain houses and 
premises ; and to pay Rs rovo per mensem for keeping up and main- 
taining the establishment at 84 Upper Chitpur Road. The trustees 
were further to pay to the plaintiff Rs. geoo should she desire to 
proceed on a pilgrimage. Upon Prem Lal Mallik attaining his 
majority the entire property was to go to him absolutely subject to 
the life estate of the plaintiff in the two houses, her annuity of Rs. rao 
a month, and her right of residence at 84 Upper Chitpur Road. 
In case of Prem Lal Mallik’s decease before attaining majority pro- 
vision was made for the adoption by the plaintiff of another son. If 
she neglected or refused so to adopt she was only to receive for her 
maintenance and support the said annuity, her life estate in the 
two houses, and her right of residence in the family house and no 
other benefit whatever under the will. 

Nanda Lal Mallik “ied on the 22nd February 1891 leaving the 
plaintiff, his son Prem Tal Mallik and his mother Srimati Rajrani 
Dassi him surviving. The executor in due course obtained probate 
of the will. The testator had in his life tims disposed of one of the 
two houses left to the plaintiff viz, 128 Balaram Dey’s Street. The 
other house was soon after the grant of probate made over to the 
plaintiff by the executors and she has ever since been in receipt of 
the rents and profits. 

By an agreement dated 4th February 1889 and made between 
Nanda Lal Mallik and his mother Srimatty Rajrani Dassi in settle- 
ment of differences which had arisen between them it was (inter alia) 
agreed (C 13) that the daily and yearly worship of the idols Radha- 
kantajee and Singabahini Devi shall be performed by, and the 
management and care thereof shall be entrusted to the said Rajrani 
Dassi for whose use in such worship one or two rooms shall (if 


MJ 
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required) be set ¢part and the’: Babaji or Baistab employed for the 
services of the said idols shall be under the control and act under 
the directiorfs of the said Rajrani Dassi who is to have full power to 
dismiss them and sbe shall thereupon immediately employ other 
proper persons in their place and the brass and copper utensils also 
gold and silver ornaments and jewels used for the worship of 
the said idols shall be delivered to herand remain under her 
control. 

Rajrani Dasi filed two suits 394 of 1892 and 382 of 1893. 

On the 14th August 1893 the executors made over the estate of 
Nanda Lal Mallik to the Administrator-General and he was made a 
party to those suits, 


The plaintiff then as next friend of Prem Lal Mallick filed suit 
No. 596 of 1893 for administration of the estate of her late husband 
and other relief. That suit was eventually dismissed. On the rrth 
May 1896 the plaintiff as next friend of Prem Lal Mallick filed 
another suit, 365 of 1896, against the Administrator-General asking 
that he be removed from his office as executor and trustee and the 
estate administered by the Court. In that suit the usual prélimi- 
nary administration decree was made on the 2sth August 1896. 


On the 4th January 1900 suits 594 of 1892 and 382 of 1893 
were amicably settled and a consent decree passed, By clause 2 
of the terms of settlement the agreement of the 4th February 1889 
was to be set aside so faras para. 3 and certain other paras. were 
concerned and held not to be binding on Rajrani Dassi or Triguna 
Sundari Dassi or either of them. 


Clause 5 was as follows :— 


“ Srimati Rajrani Dassi having already made over to Srimati Tri- 
guna Sundery Dassi the daily and periodical worship of the Thakur 
Radhakantjee and possession of the Thakur’s room and certain 
articles of gold ornaments and silver and other utensils and furni- 
ture of the Thakur mentioned in Schedule A hereto as and from the 
1st day of Pous last she will also make over to Srimati Triguna Sun- 
dary Dassi the remainder of the jewellery and ornaments belonging to 
the said Thakur Radhakantaji and Singhabahini Thakurani which 
are now in the hands, possession or control of her Rajrani Dassi.” 

On the 6th July 1903 Prem Lal Mullick was married. On the roth 
November rgoq he attained his majority. It should be stated that 
owing to the income of. the estate being insufficient to monthly sum 
of Rs, 1009 directed by the will to be spent on the upkeep of the 
family house and establishment had been reduced to Rs. 500 by 
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an order of the Courton the 25th August 1896 ih the administra- 
tion suit. 

On:the?-17th April 1905 the plaintiff as next friendsof Prem Lal 
Mullick in suit 365 of 1896 was discharged. 

On the 14th August rgos5 the final decree in the administration 
suit was passed. The plaintiff had applied in that suit for additional 
maintenance but Sale J. considered that that question could not 
be determined there and that the plaintiff should file a separate suit. 

On the 31st August 1905 it was ordered that the Administrator- 
General should make over the estate to Prem Lal Mullik, 

On the 2nd October 1905 Prem Lal Mullik made the deed of 
settlement above referred to whereby he conveyed all his property 
to the defendant No. 2 on certain trusts. 

Prem‘Lal Mullik subsequently sued to have that deed set aside, 


` but during*the pendency of the suit he died and it therefore abated. 


On the 21st May, 1906, an order was made in suit 365 of 1896 
charging Rajrani Dasi’s annuity of Rs. 200 and the plaintiff’s annuity 
of Rs, 1,co on certain premises No. 21 Strand Road. 

On the 2nd August 1906 the Administrator-General made over 
the whole estate to the defendant No. 2 as trustee under the deed 
of settlement. 

The plaintiff now sues for maintenance in addition to the said 
annuity of Rs. 100 and prays that sufficient property belonging to 
the estate may be charged with payment of such additional mainte- 
nance. Sbe further prays for a declaration that she is entitled during 
her lifetime to carry on and perform the daily and periodical Sheba 
of the said Thakurs, and asks that a scheme may be framed as to 
that. 

The third:branch of her claim viz. that provision be made for the 
tepairs of her portion of the family dwelling house was not men- 
tioned in the arguments before me. 

First as to the plaintiffs claim to additional maintenance some 
attempt was made by her counsel to argue that there was no provi- 
sion in the will of:Nanda Lal Mullik for the plaintiffs maintenance. 
It was said that the annuity of Rs. 1,00 was simply pocket money 
and that she was entitled to maintenance besides. I do not so read 
the will. It is I think clear that the testator considered that the 
annuity plus the life estate in the two houses should be the provi- 
sion for his wife’s maintenance and support. Indeed in what has 
been called the penalty clause in the event of her failing to adopt 
a son, itis expressly so stated. She was, it is true, to participate in 
and benefit by the monthly allowance of Rs. 1,000 but that was. 


~ 
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only during the son's minority. I take it, then, that the tes tator has 
made provision for his wife’s maintenance. The question is whe- 
ther she can now disregard that provision and claim maintenance 
dehors the will. For the defendants it was contended that it was 


‘clear case of election. No doubt part XXVII of the Indian Succes- 


sion Act applies to Hindu wiils by virtue of Act XXI of 1870, But 
here the circumstances necessary before the plaintiff could be put 
to her election are wanting. It has been held that the claim of a 
widow to maintenance is not a charge upon the estate of her 
deceased husband until it is determined and so charged by decree 


-or agreement or at least it is in process of being so determined. 


Nanda Lal Mullick had therefore an absolute right to dispose of 
his estate as he did, and he certainly did not dispose of any thing 
belonging to the plaintiff (see Succession Act. section 167). The 
case therefore of Pramada Dasi v. Lakhi Narain Mitter (1), relied 
upon by the defendant’s counsel is not directly in point. 

At the same time it appears to me quite inequitable that the 
plaintiff should now after the event which has happened be allowed 
to put forward such a claim ; she was con:ent for 14 years to receive 
this annuity and the rents of the house without a suggestion that she 
was entitled to any thing more. She has always accepted and in para, 
3 of her present pldint she now accepts the will in its entirety and 
does not profess to quarrel with the testato1’s dispositions. She 
participated in the monthly allowance of Rs. tooo and later Rs. 
500 She received and spent the Rs. soo for her pilgrimage. She 
has brought two suits for the administration of the estate. This is 
the fifth suit relating to it, to which she has been a party. She has 
allowed the whole estate to be administered and to pass into the 
hands of the beneficiaries. She has obtained an order charging her 
ann ity upon a portion of her husband's estate. The rights of third 
parties have now intervened. I do not think that she can now be 
permitted to give the go by to all that has been done and to put 
forward a claim against the estate, which she has .by her conduct 
long since impliedly waived. 

Then I came to the question of the sheba. The following addi- 
tional facts should be borne in mind. It is conceded by both sides 
that of the deities mentioned in the will of Nanda Lal Mullick we 
are now only concerned with Sri Radhakantjee. On the death of 
Prem Lal Mallick and the consequent failure of the male line in 
this branch the sheba of the three last mentioned idols passed to 
another branch of the family. As to Sri Radhakantjee this sheba 

(17 (1885) I. L R. 12 Calc. 66. 
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is now with one Harenda Kristo Seal, who represents another 
branch of the descendants of Rup Lal Mullick, great-grand-father of 
Nanda Lal Mallick, It is admitted that since Jaistha last (nearly a 
year) the plaintiff bas been out of possession. In the worship of Sri 
“Radhakantjee Nanda Lal Mallick seems at most to have had a pala 
as shebait. As I read theagreement of the 4th February 1889 clause 
3 would at most operate as an assignment of his right of shebaitship 
to Srimati Rajrani Dasi. Such assignment would be operative only 
to the extent of Nanda Lal’s interest i. e, for his life. The provision 
in his will for the upkeep of the sheba of the deities there men- 
tioned could not affect the question of the succession to the shebait- 
ship which he has no power to devise. The provision however as I 
read the will was only a temporary one, namely until the adopted son 
attained majority. We come then to the consent decree of the 4th 
January 1900, by which Srimati Rajrani Dasi is said to have trans- 
ferred her right of shebaitship to the plaintif{ By clause 1 of the 
terms of settlement the agreement of the 4th February 1889 was to 
be regarded as cancelled, clause 5 merely recites that Srimati Raj- 
rani Dasi had already made over to the present plaintiff the daily 
and periodical worship of the Thakur with the room and certain arti- 
cles and contained an arrangement for the delivery of possession of 
certain other things. There is no evidence of when or how the 
shebaitship was so made over, but after the death of Nanda Lal in 
1891 it was not Rajrani Dasee’s to transfer. Nanda Lal’s right in 
the shebaitship would pass by inheritance and if it is now vested in 
any of the parties it would be in Srimati Radharani Dasi, the widow 
of Prem Lal. 

Some argument was addressed to me as to the right of the plain- 
tiff in any event to be recouped the moneys which she had in fact 
spent in connection with the sheba, It was not made clear who 
was to make good this amount, or from what property it was to be 
recovered. This claim however does not form any part of the 
prayer of the plaint and I need not further consider it. I may how- 
ever remark that I cannot see how any such claim could be subs- 
tantiated on the materials which I have before me, 


On the whole I am of opinion that the plaintiff has no case in 
respect of either branch of her claim. The suit is accordinly 
dismissed with costs on scale No. 2. 

_ Against this decree, the plaintiff appealed. 
Messrs. B. Chuckerbuity, B. C. Mitter and Lahiri for the Appel- 
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Messrs Knight and 5, R. Dass for the Respondent. ` 


The judgments of the Court were as follows : 

Maclein 6. J.—This is an appeal from Mr. Justice Chitty in 
a suit in which the plaintiff claims maintenance out of the estate 
of her late husband, and also claims certain relief in respect of the 
worship of certain idol, 

The facts of the case lie within a comparatively narrow compass, 
and they are these: —Nanda Lal Mullik the husband of the present 
plaintiff, died possessed of very considerable property and by his 
will dated the 5th April 1889, after giving certain legacies which 
are immaterial for the present purpose he bequeathed two houses, 
Nos. 128 and rg2 Ballaram Dey’s Street in Calcutta to the use of 
his wife for life. He vested the residue of his property in trustees 
upon trust to pay his widow an annuity of Rs. roo which she was 
to have in addition to her life-estate in the two houses I have 
mentioned; and, she was to be allowed to occupy suitable rooms in 
the family dwelling house in Upper Chitpur Road: and, the 
trustees were further to allow her Rs. soos, should she desire to 
proceed on pilgrimage. Nanda Lal Mullik died on the 22nd of 
February 1891 ; and, there has been since that date and up to the 
14th of August 1905 when practically the litigation ceased, a litiga- 
tion in respect of the administration of his estate. As regards that 
litigation it is perhaps sufficient to state that on the 11th day of 
May 1896, the plaintiff, as the next friend of the adopted son Prem 
Lal Mullik instituted an administration suit for the administration 
of the estate of Nanda Lal Mullik, anda preliminary administration 
decree was made on the 25th of August 7896. The suits seem to 
have proceeded in a somewhat leisurely fashion for nearly ten years 
and the final decree in the administration suit was made on the 
14th of August rgo5, That was made by Mr. Justice Sale, and, 
in that administration suit the present plaintiff raised the question 
that she was entitled to a widow’s maintenance out of the estate. 
The learned Judge seems to have thought that he could not pro- 
perly deal with that question in that administration suit. I express 
no opinion as to whether that view was correct or not. He saya 
this :~~“‘Here again” (i e. as regards this claim for maintenance) “the 
applicant’s claim is perfectly reasonable and one that the Court 
would be disposed to allow” and, then he gives his reasons for 
not being able to go into that question in that suit. But he also 
says, ‘nothing that I say prejudices her claim in this respect.” It 
is perfectly true, as was observed by Mr. Dunne that the question of 

the right to maintenance was nat argued in that suit That, ag I 
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have said, was on the r4th of August roeg and, shortly after, the 
lady instituted the present suit on the arst of May 1906. _ 

‘Now, two questions and two questions only have been argued 
before us; The first-~and that is the more important one—is 
whether the plaintiff is entitled to maintenance out of the estate; 
and, the second is, what is her position in relation to the idol to. 
which I have referred. 


Now, in dealing with the first point, it may be taken as well 
established that prima facie as the widow of her late husband Nanda 
Lal Mullik, she is entitled to maintenance out of his estate. The 
question is whether she has lost that right, and if she has lost that 
right how she has lost it. The learned Judge who decided the case 
seems to have thought that she by her conduct bas waived her 
right to maintenance out of the .estate, But the learned counsel 
who appeared in support of the judgment told us that he did not 
propose to support the judgment upon that ground. Having regard 
to what has been done in respect of the payment made to the 
plaintiff under the will pending the suit for administration, I may 
say at once that I can see nothing in the events that have occurred 
to justify the Court in saying that the plaintiff has waived her right 
to maintenance, which in the first instance she was undoubtedly 
entitled to, 


Then it is said that although the learned Judge treated the case 
as one of ‘waiver’ he meant to treat it as one of ‘election,’ not elec- 
tion within the meaning of section 167 of the Indian Succession 
Act, but election in the sense of an acceptance of the benefits 
under the will, instead of relying upon her legal rights in respect 
of maintenance as a Hindu widow. In the first place, no such case 
ofelection is set up. If we look‘at the last paragraph but one of 
the written statement, there is no suggestion that she made any 
election. Then upon the facts of the case there is nothing 
to show that the plaintiff ever knew or was ever informed of 
what her rignts were:—She is a Hindu widow a pardanashin 
lady arid entitled to special protection and she could not elect 
until ske was fully made aware of what her rights were under, 
the law. I, therefore, think that the case of the respondents fails, 
whether the case be one of waiver or whether it be one of election 
of the class to which I have referred. Upon the ‘question of 
election, I may perhaps shortly refer to an English case, Sopwith 
v. Maughan (1), which, I think expresses the principle which I 


(1) (1861) 30 Beavan 235. 
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have just stated. ‘Fhe plaintiff was not called upon either on behalf 
of the adopted son Prem Lal Mullik who was interested jn the 
estate ag the rest heir or by any body else to elect ; and, there was 
no election by her. 


It seems to me, therefore, with all due reapeot to Mr. Justice 
Chitty that the view taken by him on this point is not correct. 


I now pass to the question of the idol. The position of the 
plaintiff as regards the idol seems to me rather a difficuk one, It 
is apparent that in point of law she is not a shebaif of the idol, and 
therefore she is not entitled to interfere in the worship. It appears 
that there was some arrangement come to between Nanda Lal and 
his mother Srimati Rajrani Dasi as to the worship of this idol 

‘whieh held good no doubt during the life of Nanda Lal who was 
the shebait. He died and his heir was Prem Lal Mallik. He was 
a minor and did not come of age until 1904. Many years after- 
wards, and, by an arrangement, the plaintiff seems to have carried 
on this worship. She says that in respect of that worship she has 
incurred certain expenses, and she asks at the bar that provision 
might te made for these expenses out of the testator’s estate. What 
she says about that appears in paragraph 15 of the plaint—shbe tells 
us what the expenses were: but there is no statement that these 
expenses were incurred at the instance of the guardian of the minor 
during his minority or there was any request by him, if there were 
any guardian, that she should pay these expenses, and she does 
not in her plaint ask for payment of these expenses to her. It 
appears to have been a purely voluntary payment. In these cir- 
cumstances I do not see how she can properly recover them. The 
claim of the plaintiff{in respect of the idol must, in my opinion, 
fail. 

The result, therefore, is that the decree of Mr. Justice Chitty 
so far as it dismisses the suit with costs must be reversed and an 
enquiry by the Registrar must be directed to ascertain what would 
be the proper and suitable allowance for the maintenance of the 
plaintiff. The decree so far as it relates to the idol must stand. 

As regards the costs, either party has partially smeoeeded and 
partially failed but so faras I can appregiate, the real struggle in 
this suit was as to the right of maintenance. I think the proper 
order to make will be that each party will pay their own coats in 
the Court of first instance, but that the appellant will get the costs 
of this appeal. 


Harington J: "=I agree, 
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Civit, Fletcher J. :—I also agree. . 
1909. G. C. Chunder & Co.: Attorney for the Plaintiff. 
Triguna Supdari Pugh & Co,; Attorney for the Defendant. 
Radharani Dasi. 
wa ATM- Appeal allowed in part. 
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Reference—Criminal Procedure Code (Act V of 1898), Sec.. 307 (3\—Optnion of 
the Sessions Fudge"in his letter of reference inconsistent with that expressed 
in his summing up— Verdict of jury upheld. 

On the statements made by the deceased to the various witnesses, and in his 
deposition, there was a gravo case against the accused. As regards the evidence 
which related to the finding of the knife and the ownership of it, the opinion of the’ 
Judge expressed in his letter of reference was inconsistent with that expressed to 
the jury in his summing up. Owing to the direction to the jury. the latter had 
reason to come to the conclusion that as regards the ownership of tthe knife and 
as regards the alleged finding of the knife, they could not rely upon the evidence 
for the prosecution : 

Held, that the jury were Judges of the facts, and having regard to the direc- 
tion of the Judge as regards the ownership of the knife and the finding of it, the 
High Court held that the jury were entitled to take the view that it would not be 
safe to convict the accused, and upheld the verdict of the majority of the jury. 


Reference under section 307 of the Code ‘of Cranes Proce- 
dure. 

The accused was charged under sections 302 andi3z26;0f the 
Indian Penal Code. The verdict of the majority of the-jury was 
that the accused was not guilty of the/ charges framed against him. 
The learned Sessions Judge disagreeing’ with this verdict referred 
the ease to the High Court. : 


* Criminal Reference No. 57 of 1922 by A. De. c. coe Esq., * Officiating 
Sessions Judge of Birbhum, dated the rst July; 1929. - 
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Babus Dasarathi Sanyal, Lalit Mohan Sanyal and Gopendra 
Krishna Banerjee for the Accused. 


Mr. Orr. for the Crown. 
The following judgments were delivered : 


Sanderson C. J. This is a Reference by the learned Sessions 
Judge of Birbhum in a case in which the accused Sristidhar Mazum- 
dar was charged with murder and with a minor offence. The 
‘accused is a youth whose age is said to be somewhere between 15 
and 17 years. 


The main allegations on behalf of the prosecution were that the 
accused and the deceased Umapada were attending a school at 
Bolpur, that they both lived in the house ofa pleader at Bolpur, 
that they occupied the same room, that on the morning of the 
occurrence between 10 and 11 o’clock they were seen preparing them- 
selves for bathing and that later in the day the deceased boy was 
found by a woman sometime about two o’clock lying in an irrigation 
pit near a tank which was about halfa mile away from the place 
where the boys were lodging—half of his body was covered in the 
mud—he was wounded and he had apparently having lost a con- 
siderable amount of blood. It was alleged that he stated that the 
accused was the person who had inflicted the wounds upon him and 
that he made that statement in the first instance to the woman, who 
found him, and then to four men, who were'brought by the same 
woman to the place where the deceased was lying, and to several 
responsible and reliable persons who were brought to the place 
afterwards upon an alarm being raised in Bolpur—One of whom was 
the President of the Union Board, another was the Secretary and two 
others were pleaders. In addition to this, his deposition was taken 
by an Honorary Magistrate in the afternoon of the same day after 
he was taken to the Hospital. The evidence is that he was cons- 


cious at the time although he could speak only faintly. To all 


those persons he made the same statement viz., that the accused was 
the person who had committed the assault upon him, 

The other part of the case was that the accused had made a cer- 
tain statement and the result was that the Sub-Inspector of Police 
and other persons, after searching the room of the accused, went to 
the tank and then the accused threw a clod of earth into the tank 
for the purpose of indicating the place where he had thrown some- 
thing, that a search was made and a knife of a peculiar shape was 
found inthe tank. Two witnesses were called -to. prove that this 
knife belonged tothe accused person. The jury by a majority of 


CRIMINAL, 
1933. 
kna aadi 

Wmperer 


r. 
Sristidhar. 


August, IT. 


— 


3 384 


CRIMBNAL. 
1922. 
ow 
“Emperor 
z. 
Sristidhar. 


Sanderion, C. F- 


tue aLcbtta LAW JOURNAL, [von XXXvit. 


four to one were in favour of an acquittal on both the charges. 
The learned Judge did not accept their verdict and referred the case’ 
to the High Court under section 307 of the Code of Criminal 
Procedure. 

The question is what course are we to adopt upon this Refer- 
ence. Under settion 307 Sub-section (3) of the Code of Criminal 
Procedure, we have all the powers which this Court may exercise 
on an appeal, and subject thereto, this Court shall, after consider- 
ing the entire evidence and after giving due weight to the opinions 
of the Sessions Judge and the jury, acquit or convict the accused 
of any offence of which the jury could have convicted him upon the 
charge framed and placed before it. 

As regards the first part of the case, namely, the statements, 


‘which the deceased is alleged to have made to the various witnesses, 
“and in his deposition, in my judgment, it may be said that there is 
‘aA grave case against the accused. I find it exceedingly difficult 
‘to believe that the deceased would have made those statements 
‘against the accused unless they were true; that the statements 


were made by the deceased is proved beyond all doubt, by some 
of the witnesses whose testimony cannot be impeached. This Court 
however is placed in a difficult position by reason of the other 
part of the case, and the evidence which relates to the finding of 
the knife and the ownership of it. As regards the finding of the 
knife, the learned Judge in his long and careful direction to the 
jury, amongst other things, said this: “If it was found, the fact 
that the accused indicated the point where it was found is suspi- 
cious.” From this I gather that the learned Judge meant that as 
the accused bad all along been protesting his innocence it was a 
curious thing that [he accused should have taken the Sub-Inspector 
and other persons to the tank and pointed out the place where he 
had concealed the knife in the tank, Again the learned Judge 
said “On the other hand you may believe the knife was not 
found. There are’ contradictions in the evidence as to the extent 
of the water, as to the place where the knife was found. Contradic- 


‘tionsas to the size of the water to my mind suggest, not only that 


the knife was not found, but that the witnesses had never seen that 
tank at all; unless you believe them to be due to ignorance or in- 
correct estimation.’ 

That is a strong direction to give to the jury; and I agreed with 


` the learned ‘counsel for the Crown when he said that it was not 


surprising after Buch a direction, that four of the jurors should have 
come to tke contlusion that they could not convict the accused 
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of the offences with which he had been charged. If we had before CRIMINAL, 


us no more than what appears in the learned: Judge’s summing up 1922, 
to the jury, I’should have been inclined to think that the learned m~ 
i Emperor 
Judge was of opinion that that part of the prosecution case- was not Le 
r stidhar, 


to be relied upon. But the learned Judge in his letter of reference 
distinctly says that he considered it to be proved beyond all Sanderson, CF 
reasonable doubt that the accused was known to possess a knife of 
peculiar shape and that he gave information which led to the actual 
discovery, a few hours after the crime, of such a knife concealed on 
the scene of the crime. That opinion seems to me to be, with great 
respect to the learned Judge, inconsistent with the opinion, which 
he had expressed to the jury in his summing up and to which I have 
referred. But the matter does not rest there. On the question as 
to whether this knife belonged to the accused person, the learned 
Judge in his summing up was perhaps more severe in his strictness 
upon the prosecution evidence. On this part of the case the learned 
Judge dealt with the evidence of two witnesses,—one was a betel- 
nut-seller whose name is Khanda Bairagi, and the other a cultivator 
whose name is Tarak Nath Das. As regards the evidence of the 
betel-nut seller, the learned Judge said, “ The betel-seller’s evidence 
is very unsatisfactory as you must realise.” The learned Judge then 
proceeded to give his reasons why he thought the, betel-seller’s evi- 
dence was unsatisfactory. As regards the evidence of Tarak, the 
learned Judge, after dealing with the evidence of the betel-seller, 
remarked as follows :— 

“ However, it is entirely for you to decide whether you believe 
the evidence of this witness ornot. Further, if you disbelieve it, 
you are to decide whether you believe the evidence of Tarak about 
the knife which does not contain quite such outrageous contradic- 
tions”—implying thereby that Tarak’s evidence did contain contra- 
dictions but that they were not quite so outrageous as those con- 
tained in the evidence of the betel-seller. 

In view of these criticisms and the direction to the jury upon 
this part of the case, it seems to me that the jury may well have 
come to the conclusion that as regards the ownership of the knife 
and as regards the alleged finding of the knife in the tank, they 
could not rely upon the evidence for the prosecution. If the jury 
were of that opinion, I cannot say that it was an unreasonable view 
to take. It must be further noted that the learned Judge, in his 
letter of reference to this Court, said: “1 do believe that witnesses 
have to some extent been tutored to make a consistent story ; but 
I am convinced to my own satisfaction that the original story they 
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had to tell was true, and that the embellishments which led to minor 
contradictions do not vitiate it.” 

The learned Judge may be right. But the jury wert the judges 
of the facts, and:having regard to the direction of the learned Judge 
as regards the: ownership of the knife and the finding of it, in my. 
judgment, it is impossible for this Court to hold that the jury were 
not entitled to take the view that it would not be safe to convict the 
accused, and to overrule the verdict of the majority of the jury. 

For these reasons, in my judgment, this Reference should not be 
accepted. . 

We therefore direct that the accused be discharged from custody. 

Chotzner J.—I agree. 


A. T. M, Accused acquitted : Reference rejected. 





Before Mr. Justice Walmsley and Mr. Justice Suhrawardy. 


KING-EMPEROR 
V. 
HARI DAS MITRA AND ANOTHER,” 

Comm titing Magistrate, duly of—Reference—-Minor charge—Accepiancs of 
-Jury sfwordict as to graver charges—Charge under section 332 of the Indian 
Penal Code (Act XLV of 1860.) 

When a prosecution is started before a Magistrate on charges exclusively 
triable by a Court of Session, and there is some evidence to support such charges, 
it is not obligatory on the Magistrate to commit the accused to the Court of 
sessions in all cases. He should exercise his discretion and see the facts in true 
proportion and decide whether or not he sheuld try the case himself. — 


It ia not always true that a Judge having accepted the jury’s findings on graver 
charges, cannot make a reference with the object of having some of the accused 
convicted ona minor charge under section 332 of the Indian Penal Code. 


Reference under section 307 of the Code of Criminal Procedure, 

Charges under sections 147, 380, 365 and 332 Indian Penal Code. ` 

The material facts appear from the judgment. 

Babus Dasarathi Sanyal and Hira Lal Chuckerbutty for the 
Accused, 

Mr. Orr for the Crown. 

The judgments of the Court were as follows : 

Walmsley J.—This case has been referred under section 307, 
Criminal Procedure Code by the Sessions Judge of Khulna, 
- # Criminal Reference No. 47 of 1922. 


Vou. XXXVIL] HIGH COURT. 


The story told by the prosecution is as follows:—-Two young 
Brahmin women Jibantara. the wife of Khetra Nath Bhattacharjee, 
and Probhabati, a widow, eloped with their lovers, hired a boat and 
after a week’s travelling came to Bajna Bazar. The people of 
Bajna Bazar guessed what had happened, and thought it their duty 
to interfere, and they made arrangements for keeping the women 
their lovers, and the women’s ornaments until some relative could 
come and assume charge. The arrangement was that the women 
and their lovers were taken to the house of Surendra Nath Mondal, 
the Panchayet, the ornaments were deposited with a shop-keeper 
named Keshab Chandra Saha anda man named Bijay started to 
convey information to Jibantara’s husband All these facts are ad- 
mitted, and in regard to the motive of the Bazar people, the learned 
Judge has rejected the police theory that they were seeking unlaw- 
ful advantages for themselves. 

During the night one of the lovers complained that some money 


had been stolen from him: the evidence is very unsatisfactory, but ’ 


the allegation was a good pretext for a chaukidar to go to the thana 
and in the afternoon Sub-Inspector Bipro Das Chakravarty arrived 
on the scene in a boat. He went first to Surendra’s house and 
then took the women and their boat to Bajna Bazar. Arrived at 
the Bazar the Sub-Inspector was urgent in demanding the orna- 
ments. His version is that the very existence of the ornaments was 
denied, but the defence story that Keshab wanted all the witnesses 
to the deposit to be present at the return, and also wanted a formal 


receipt, is the more probable. The Sub-Inspector grew excited, 


and threatened to search Keshab’s shop. Then he says Hari Das 
caused a disturbance and knocked him down. The Sub-Inspector 
took refuge in his boat: there he was attacked by an angry mob: 
the boat was pulled ashore, the women were dragged from it by 
force, the Sub-Inspector was persuaded to go to Surendra’s shop 
where he was kept in confinement, and the furnishings of the boat 
were carried off. In desperation he agreed to say nothing about 
what had happened: then he was allowed to go and nearly all his 
belongings were restored. 

On these allegations the following charges were framed :—~ 

(1) against Hari Das, Abdul Khalifa, Surendra, the Panchayet, 
Keshab Lal Saha, and Purna Chandra Biswas, under section 147, 
Indian Penal Code, the common object being stated to be “ by 


show of criminal force to compel Bipro Das Chakravarty, Sub- - 


Inspector of „Police to omit to search Reena’ shop which g was 
legally entitled to do,” 


. 
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(2) against the same five persons under settion 380, Indian 
Penal Code for “theft of a bundle of clothes, a box, some beddings, 
articles of clothing, utensils etc., in a boat which waseused for the 
custody of property.” 

(3) against the same five persons, except Abdul Khalifa, under 
section 365, Indian Penal Code, “for abduction of Jibantara and 
Probhabati with intent to cause them to be secretly and wrongfully 
confined.” 

(4) against Hari Das and Surendra, Panchayet, only under sec 
tion 365, Indian Penal Code, for abducting “ Bipro Das Chakraver- 
ty, Police Sub-Inspector, with intent to cause him to be cee and 
wrongfully confined.” 

(5) against Hari Das alone under section 332, Indian Penal 
Code, for causing hurt toa public servant, the intention being 
stated in nearly the same words as in the first charge. 

The jury was unanimous in acquitting all the accused of all the 
charges but the Isarned Judge thinks that Hari Das and Abdul 
Khalifa should be convicted under section 147, Indian Penal Code 
and Hari Das under section 332, Indian Penal Code. 

It is deplorable to think of the amount of public time that has 
been spent in the investigation of these charges. Witnesses were 
examined on ten days in the committing Court, and in the Sessions 
Court, the hearing went on continuously for ten whole days. 

So far as the acquittal of Surendra, Purna and Keshab on all 


. charges, and of Hari Das and Abdul Khalifa, on the charge under 


section 380, Indian Penal Code and of Hari Das on the charges 
under section 365 Indian Penal Code I agree in the view taken 
by the learned Judge. 

In regard to Abdul Khalifa it is admitted that there is less evi- 
dence against him, than against Hari Das, and the evidence about 
the hour of occurrence leads me to doubt whether persons who did 
not take a prominent part were likely to be recognised. I think 
therefore that the verdict of the jury should be upheld in his case 
also. He is accordingly acquitted. 

That leaves only the case of Hari Das for consideration. It is 
urged with:some force that the learned Judge, having rejected much 
of the evidence and having accepted the jury’s finding on the grave 
charges, should not have made a reference with the object of having 
some of the accused convicted on minor charges.* In this case how- 
ever I do not think the argument applies, for here the prosecution 


® [Reference was made to the case of Harbans Singh v. Fakir Das, (1902) 7 
C, W. N. 77 by the learned vaki! for the accused--Ed,] 
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has failed, not béeause the evidence as to what happened is 
false, but because the facts alleged do’ not amount to the 
offences of abduction and theft. The substance of the prosecution 
case remains unaffected and that is that a Sub-Inspector of Police 
was molested while in exercise of his duties. 

On this point the difficulties of the prosecution are increased by 
the words in which the common object under one section and the 
intention in the other are set out. The prosecution has taken upon 
itself to prove that Bipra Das, the Sub-Inspector had a right to 
search Keshab Saha’s shop. It is argued that he had no such right, 
and that if he had he was acting contrary to the rules in searching 
after sunset. This question involves the second position of what the 
Sub-Inspector was doing in the Bazar. He was brought to Surendra’s 
house, to enquire into a theft from Kali Das, but by the time he 
reached the Bazar he had evidently taken the affairs of the 
women into his hands. It is quite conceivable that they 
misrepresented the position to him. But whatever the expla- 
nation is, it is clear that he regarded the recovery of the ornaments 
as one of his first duties : it is also clear that he asked Keshab to 
produce them and that Keshab did not do so. The Sub-Inspector’s 
right to search the house then depended on the offence which he 
was investigating and on Keshab’s attitude to his demand. On the 
first point I feel very doubtful as to whether the women had given 
the Sub-Inspector cause to believe that there’ had been theft. He 
said himself, “ They said that the ornaments had been 
taken without their consent, but I did not understand whether 
the ornament had been stolen or taken for safe keeping.” I can- 
not believe therefore that the Sub-Inspector was investigating 
any charge of theft from the women. I am disposed to think 
that he was anticipating the complaint that was made by 
the husband of theft by the women when they eloped. The 
first essential therefore was wanting: and in my opinion 
the second is equally wanting. I share the learned Judge's view 
that there was no denial of the deposit : all that happened was that 
Keshab asked for certain formalities which involved delay. 


The result is that, framed asthe charges are, I do not think 
that Hari Das can be convicted under either charges and on that 
account the verdict of the jury must be upheld in his case also, 

T have already alluded to the amount of valuable time that has 
been wasted over this case, I believe that the Sub-Inspector 
was hustled and treated with disrespect, thanks to his own want of 
tact, but the ingenuity with which the invastigatinz Inspactor and 
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Sub-Inspector sought to entangle the accused in charges which 
the allegations did not support is most regrettable. If there was no 
one in the Police Department, to curb such misguided zeal, it is 
surprising that an intelligent Magistrate should have failed to see the 
facts in true proportion and to realisa that the case was one that 
should be tried in his Court. 

The Reference is rejected, the verdict of the jury is upheld 
and the accused are acquitted. 

'. Suhpawardy !.—The learned Sessions Judge in his exceed- 
ingly fair and lucid charge has expressed his opinion disbelieving 
the major portion of the story for the prosecution. TI have carefully 
considered the evidence and I think he has formed a correct estimate 
of it. To my mind the whole fracas was due to the ill-judged inter- 
ference of the Sub Inspector who showed an unusual zeal in the: 
matter worthy of a better cause. Iam not sure that in the interest 
be took in the case, he was actuated by a sense of duty. He went 
to the spot on receiving information that it was ‘rumoured’ that one 
of the party of new comers had lost Rs. 52. He was not apparently 
attracted to the Bazar by this rumour, but by the further informa- 
tion that two run-away young women with valuable jewellery had 
arrived there in the course of their wandering. It appears he took 
no notice of the alleged theft of Rs. s2 but immediately on his arri- 
val interested himself in the affairs of these women. I do not 
believe that the women voluntarily complained to him, if they ever 
did, that their ornaments were taken away from them by force or 
that they were wrongfully confined. I need not go into the facts 
further as the learned Judge has correctly gauged the whole situa- 
tion. Having discarded almost the whole prosecution story as 
exaggerated and incredible, the learned Judge seems to be of opi- 
nion that at least one fact was certain: that there was an unlawful 
assembly, one member of which, the accused Hari Das, assaulted 
the Sub-Inspector, The incident that led to the assault, as related 
by the prosecution, is also disbelieved by the Judge. In this state 
of the record, it cannot be said that the verdict of the jury was 
perverse ; in my opinion it was justified and reasonable. 

We are told that the accused were kept in hajat for about five 
months in connection with this case. I cannot too strongly ex- 
press my disapproval of the seriousness attached to this case brought 
on such- apparently exaggerated charges because a Police officer 
happened to be the complainant. 

I agree in rejecting this Reference. i 
A. T, M, Reference rejected + Accused acquitted: 
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CRIMINAL REVISION: 


Before Mr.» Justice B. B. Ghose, and Mr. Justice Chottner. 


ARAV SARDAR AND OTHERS 
v. 
HARA SUNDAR MAJUMDAR AND OTHERS,” 


Breach of peace—Order under section 145, of the Code of Criminal Procedure 
(Act V of 1898) in force—Fresh proceeding under section 145, if can be ins- 
tiluted—Land submerged—High Courts power of interference —Discre- 
tion. yr po? : 
The identity of parties and lands being established, it is the duty of a Magis. 

trate to see that the possession of the first party under the previous order passed in 

a proceeding under section 145 of the Code of Criminal P:ocedure, is not disturbed. 

That order is binding on the patties and the unsuccessful party cannot be allowed 

to disregard itand disturb the possession of the other party without having. 

recourse to law. It is not a proper course for a Magistrate to initiate fresh proceed- 

Ings under section 145 for maintaining the peace. A temporary submergence of 

land bas not the effect of nullifying the previous order passed with regard 

to it. f . 

When legal proceedings are taken under the Code of Criminal Procedure 

which amount to an abuse of process of the Court and the object of which is only 

to harass the party who has got a previous order of the Magistrate in his favour, 
the High Court has jurisdiction to interfere and onght to interfere under section 

107 of:the Government of India Act._ | 
It is competent to a Magistrate to initiate such proceedings as he thinks proper 

and the High Court will not interfere with his discretion in starting proceedings 

according to its judgment. 8 

Application for revision by the First Party under section 107 of 
the Government of India Act, to quash proceedings initiated by the 

Magistrate under section 145 of the Code of Criminal Procedure. 
Babus Manmatha Nath Mukherjee and Hiralal Sanyal for the, 


Petitioners, 
Babus Dasarathi Sanyal ‘and Debendra Narain Ł hattacharjee 


for the Opposite Party. 
The judgment of the Court was as follows : 
We are invited in this Rule which was obtained under section 
. 167 of the Government of India Act to quash certain proceedings 
initiated by the Sub-Divisional Magistrate of Manikgunge under 
section 145 Criminal Procedure Code. 


$ Criminal Revision No. 468 of 1922, against an order of R. H. Boreas) 
pub- Divisional Magistrate of Manickganj, dated the 18th May, 1993, 
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The question in controversy lies within a very narrow compass. 
There was a proceeding under section 145 Criminal Procedure Code 
between the first party and persons now represented’ by the second 
party which resulted in an order being made in favour of the first 
party on the 29th of August, 1919 declaring such party to be entitled 
to retain possession until evicted in due course of law and forbid- 
ding all disturbance of such possession until such eviction. 
The principal person of the second party then was one U. N. Roy. 
The interest of U. N. Roy has now passed to one Hara Sundar 
Mazumdar and he is now the principal person among the second 
party. It appears that after Hara Sundar acquired his interest he 
began to disturb the possession of the first party which was main- 
tained by the order of the 29th August 1919. There is no dispute 
as to the identity of the parties, There was a question whether the 
present dispute related to the same land which was the subject 
matter of dispute in the proceedings mentioned before and the Magis- 
trate deputed a Kanungoe to make a local enquiry. The result of 
the enquiry shortly stated was that the lands in the present dispute 
were included within the lands which formed the subject matter of 
the previous dispute. The learned Magistrate thereupon made an 
order on the 18th May 1922 which runs as follows :—‘I am satisfied 
from the Kanungoe’s report that the eastern boundary of the lands at 
present in dispute is not identical with that which was the boun- 
dary of the lands in the former 145 Criminal Procedure Code. 
Nevertheless the lands at present in dispute form part of the lands 
adjudged under the 145 proceeding, but there is evidence of a ona- 
Jide dispute as to actual possession now. Therefore as I consider a 
breach of the peace to be imminent I hereby attach the whole of 
the lands included in sheet No. 1 Purulia under section r45 Crimi- 
nal Procedure Code (4). Draw up new proceedings under section 
145, parties to produce evidence as to possession on 6th June, 
1922.” 

The identity of the parties and’the lands being established it was 
Clearly the duty of the Magistrate to see that the possession of the 
first party adjudged under the previous order was not disturbed. 
That order is binding on the parties and the unsuccessful party 
cannot be allowed to disregard it and disturb the possession of the 
other party without having recourse to law. Itis not the proper 
course for the Magistrate to initiate fresh proceedings under section 
145 of the Criminal Procedure Code for maintaining the peace. 

It has been contended on behalf of the opposite party that this 
Court has no jurisdiction to quash the proceedings at this stage, 
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We are of opinion, -however, that when legal proceedings are taken 
under the Code of Criminal Procedure which amounts to an abuse 
of process of the Court and the object of which is only to harass the 
party who has gota previous order of the Magistrate in his favour, 
this Court has ample jurisdiction to interfere and ought to inter- 
fere under section. 107 of the Government of India Act. The 
object of the second party is quite apparent in instituting these 
proceedings. It is to get an order in his favour if possible contrary 
to the order which was passed in August, 1919 and if not, even an 
adverse order, which may also be of advantage to him.. If the pro: 
ceedings are allowed to continue and terminate in a fresh order 
under section 145 Criminal Procedure Code it would affect the first 
party in another way. As is well known the previous order of the 
29th of August 1919 is binding upon the parties to the proceedings 
and a suit for recovery of possession by a person against whom that 
order was made can only be brought within three years of the order 
under article 47 of the Limitation Act. Ifthe proceedings termi- 
nate in a fresh order it would be really giving the second party, 
assuming that the new order is made against him, a fresh start of 
limitation in order to bring a suit for recovery of possession. That 
is a proceeding which appears to us can hardly be justified. 

It has further been argued on behalf of the opposite party that 
we should not interfere with the discietion of the Magistrate to 
proceed either under section 107 Criminal Procedure Code or under 
section 145 of that Code as he thought fit, and the learned vakil has 
cited a number of cases in support of his contention. It is no doubt 
true if things stood alone, it was periectly competent to the Magis- 
trate to initiate such proceedings as he thought proper and the 
High Court would not interfere with his discretion in starting 
proceedings according to his judgment. In this case however it 
was the duty of the Magistrate, as already pointed out, to maintain 
the first party in possession under the order passed previously under 
section 145 Criminal Procedure Code and not to start fresh proceed- 
ings under that section. The Magistrate has ample powers under 
the law to maintain peace and to see that the order made in August 
1919 is obeyed. In this case therefore in our opinion the Magis- 
trate did not exercise proper judicial discretion in starting proceed- 
ings under section 145 afresh. The result of such a course would 
be that the binding effect of an order under section 145 Criminal 
Procedure Code would be disregarded and any number of proceed- 
ings* may be initiated by any disappointed party leading to no 
result whatsoever, a position which would surely be intoleratle, 
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CRIMINAL. One other argument which was addressed on behalf of the’ 
1922.. opposite party is that the character of the property has been chang- 
Pied ed, This we consider does not require any serious tonsideration ; 
ae ; because even assuming that part of the land was submerged and has 
— reappeared, there was no difficulty with regard to the identification 


of the lands ; and the mere fact that there was temporary submer- 
gence would not nullify the effect of the previous order passed with 
regard to them on the 29th of August 1919. 

; We therefore set aside the order of the Magistrate dated the 18th 
May, 1922 instituting fresh proceedings under section 145 Criminal 
Procedure Codé with regard to the lands in dispute. This order 
will not preclude the Magistrate from taking such other proceeding 
as he may consider necessary for the purpose of maintaining the 
first party in possession of the property and for the preservation of 

“the peace. 
A, T, M, ` Rule made absolute. 


4 CIVIL RULE. 


Before Sir Lancelot Sanderson, Knight, Chief. Justice, and Mr. 
Justice Walmsley. 


Civit. _ AMJAD ALI. 
1980, v. 
Ngga? 
March, 9 SURESH RANJAN PAL AND oTHERS* 


Notes of arguments—Fleader, if can submit— Judge, duty of—Pleader going to 
Criminal Court— Professional conduct. 


When a case has been folly argued before a Judge, it is not necessary for the 
pleaders to submit notes of their arguments. It is the duty of the Judge to take 
such notes of the arguments as he thinks fit when they are being subinitted to the 
Court j and, if he feels that he has not fully appreciated any part of the arguments 

- which have been submitted to him, it is open to him to call the parties before him 
sothat any further argument may be presented in ‘open Court in the presence of 
the other side. lf it becomes necessary, as in some exceptional case, for the Judge 
either to require or to receive notes of the pleader’s arguments, such notes ought 


® Civil Revision Cases Nos. 1, 2 and 91 of 1920, against the orders of the Dis- 
trict Judge of Sylhet, under sections “195 and 476 of the Code of Criminal Progs- 
dure, 
fei amy 
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not to be submitted to tħe Judge by the pleader on one side, without first sub- 
mitting the notes to the pleader on the other side, If in any case a pleader desires 
to submit to the Court the notes of his argument or of any further argument, 
which he thinks in the interest of his client ought to be put before the Court, he 
should submit them to the pleader on the other side, so that the latter may have 
an opportunity of making any remarks or any criticism in respect thereof. 

Where the allegation was that A, a pleader, laid false information before a 
Judge with regard to the conduct of B, another pleader, in relation to notes of 
arguments which B had prepared : 

Held, that such matters related to professional conduct and should be settled 


by some tribunal or person capable of dealing with such matters and that a crimi» 
nal Court was not such a tribunal to settle the matter. 


Applications for Revision. 

Prosecutions under section 193 of the Indian Penal Code and 
applications for sanction to prosecute under sections 195 and 476 of 
the Criminal Procedure Code. 

The material facts appear from the judgment. 

Babus Manmatha Nath Mukherjee, and Probodh Chandra 
Chatterjee, Messrs. A. K. Faslul Hug and A. S. M Akram for the 
Petitioner in Rule No r. 

Babu Hemendra Kumar Das for the Opposite Party. 

Babus Dasarathi Sanyal, Manmatha Nath Mukherjee and 
Probodh Chandra Chatterjee, Messrs. A. K. FPaslul Hug and A. S, 
M. Akram for the Petitioner in Rule No. 2. 

Mr. Orr for the Crown, 

Babus Manmatha Nath Mukherjee and Benoyendra Nath Palit 
for the Petitioner in Rule No gr.. 

Babus Atulya Charan Bose and Hemendra Kumar Das for the 
Opposite Party. ° 


The judgments of the Court were as follows. 


Sanderson €. J.—In this matter there are three Rules which 
were obtained by Mr. Amjad Ali, who isa pleader, and who has 
been practising in the District Court of Sylhet and the Courts subor- 
dinate thereto since the year 1901. The Rule with which I intend 
to deal first is No 2 0f 1920, That Rule]}was¥granted to show 
cause why an order dated the r7th of December 1919 made by the 
learned District Judge directing the prosecution of Mr. Amjad Ali 
under section 193 of the Indian Penal Code should not be set aside. 
The order for the prosecution arose in this way: It appears that 
there was an appeal pending before the learned Additional Sessiong 
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Judge by a man called Kailash Chandra Chaudhuri who had been 
convicted of some offence. Mr. Suresh Ranjan Pal, a learned 
pleader, was appearing for the appellant, and Mr. ‘Amjad Ali was 
appearing on behalf of the Crown. The appeal had been heard and 
the arguments had been concluded, and, as I understand the facts, 
these two learned gentlemen asked the learned Additional Sessions 
Judge to be allowed to submit notes of their arguments: at all 
events, it does not matter much how it came to pass, it was arranged 
that these two learned gentlemen should submit notes of their argu- 
ments to the learned Additional Sessions Judge. It appears that 
Mr. Amjad Ali submitted his so-called notes to the learned Addi- 
tional Session3 Judge without showing them to the learned pleader 
on the other side: Then, Mr. Suresh Ranjan Pal proceeded to 
prepare the so-called notes of his arguments for the learned Sessions 
Judge; and, he appears to have done so in the Bar Library, more 
or less publicly. The learne1 District Judge has come to the con- 
clusion that those notes were made but were not in fact submitted. 
Personally, I have not much doubt that they were prepared for the 
purpose of submission. I do not suppose that anybody would con- 
tend that the so-called notes of Mr. Suresh Ranjan Pal were really 
notes ; they were in the form of a judgment which would have been 
completed by the learned Additional Sessions Judge attaching his 
signature thereto. To state the matter quite shortly, without going 
into detail of what occurred, Mr. Amjad Ali went to the learned 
District Judge and informed him that Mr. Suresh Ranjan Pal wanted 
or had attempted to hand to the learned Additional Sessions Judge 
something in the nature of the draft of a judgment, that he (Amjad 
Ali) had intervened and prevented that from being done. The 
learned District Judge after making some enquiries directed procee- 
dings to be taken against Mr’ Suresh Ranjan Pal under the Legal 
Practitioners Act. He held an enquiry and came to the conclusion 
that Mr. Suresh Ranjan Pal should be acquitted of the charge of 
professional misconduct which was ths basis of those proceedings, 
He then made the order to which T have referred, namely the order 
of the 17th of December roro that Mr. Amjad Ali should be prose- 
cuted under section 193 of the Indian Penal Code in respect of 
certain statements which Mr. Amjad Ali had made during the 
course of the enquiry under the Legal Practitioners Act against 
Mr. Suresh Ranjan Pal which the learned Judge to say the least 
thought were not correct. The learned vakil who has appeared for 
Mr. Amjad Ali has stated this morning in open Court that he could 
not: defend the conduct of Mr. Amjad Ali and on behalf of-his 
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‘client expressed contrition in respect thereof. In view of that ex- 
pression by the learned vakil on behalf of Mr. Amjad Aliand in 
view of the fact that in consequence of these proceedings Mr. Amjad 
Ali has been in effect debarred from practising since the middle of 
December last, and in view of the publicity which has been given 
‘by reason of these proceedings, my learned brother and I are of 
opinion that it is not ` necessary for the ends of justice that this cri- 
minal prosecution under section 193 of the Indian Penal Code 
should proceed; consequently, we make this Rule absolute and 
set aside the order. 

‘But before parting with this matter my learned brother and T feel 
that we ought to express our disapproval of the conduct of Mr, 
Amjad Ali which I have already mentioned, the learned vakil ap- 
pearing for him to-day has not attempted to defend. 

With regard to the question of submitting the notes to the learned 
Additional Sessions Judge, we are of opinion that when a case has 
been fully argued, as it was in this case, before a learned Judge, it 
ought not to be necessary for the learned pleaders to submit notes of 
their arguments. Itis the duty of the learned Judge to take such 
notes of the arguments as he thinks fit when they are being submit- 
ted to the Court; and, if he feels that he has not fully appreciated 
any part of the arguments which have been submitted to him, it is 
open to him to call the parties before him so that any further argu- 
ment may be presented in open Court in the presence of the other 
side. If it becomes necessary, asin some exceptional case, it may 
become necessary, for the learned Judge either to require or to 
receive notes of the learned pleader’s arguments, such notes onght 
not to be submitted to the learned Judge by the learned pleader on 
one side, without first submitting the notes to the learned pleader on 
the other side. Ifin any case a learned pleader desires to sub- 
mit to the Court the notes of his argument or of any further argu” 
ment, which he thinks in the interest of his client ought to be 
put before the Court, he should submit them to the pleader on the 
other side, so that the latter may have an opportunity of making 
any remarks or any criticism in respect thereof. 

As regards the form of the notes, the learned*vakil, Mr. Sanyal 
with his great experience at the Bar, has admitted that the form of 
the notes presented by Mr. Amjad Ali could not be defended ; al- 
though it might be said that the so-called notes, which he submitted, 
were not perhaps quite such a complete draft ofa judgment as the 
notes which were made by Mr. Suresh Ranjan Pal, in my judgment, 
there is very little difference between the two-~both were objection: 
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able, and I desire ‘to make it clear that the submissio. of “ notes” 
in the form of a draft judgment, as in this case, must not be done 
again: I confess I am somewhat surprised that the earned Judge 
when he received the so-called notes from Mr. Amjad Ali, if he read 
them, did not at once return them to the learned pleader on the 
ground that they were ina form which should not haye been put 
before a learned Judge. 

So much for Rule No.’ 2. 

The next Rule with which I desire to deal is No r of 1920. In 
that case sanction has been granted to Mr Suresh Ranjan Pal to 
prosecute Mr, Amfad Ali, the allegation being that he had laid false 
information before the learned District Judge with regard to the con- 
duct of Mr Suresh Ranjan Pal in relation to the so-called notes 
which Mr. Suresh Ranjan Pal had prepared. That the two learned 
pleaders should fall out in the way they did and that it should be 
thought necessary by one learned pleader to ask for sanction to pro: 
secute the other learned pleader in respect of the allegations which 
he had made before the learned Judge, to my mind, is lamentable. 
Such proceedings are derogatory to the learned pleaders themselves 
and to the honourable profession to which they belong: Such 
matters as these, if unfortunately they do occnr. ordinarily ought not 
to be the subject matter of criminal proceedings. Théy relate to 
professional conduct and should be settled by some tribunal or 
person capable of dealing with such matters. In this case Mr. 
Manmatha Nath Mukherjee appearing on behalf of Mr. Amjad Ali 
has associated himself with everything that Mr. Sanyal has said, and 
the learned vakil appearing on behalf of Mr. Suresh Ranjan Pal has ` 
accepted what Mr. Manmatha Nath Mukherji said. and he intimated 
that his client did not want to be vindictive. I was glad to hear 
that statement, The result isthat this Rule is mide absolute. 

As regards thelast Rule, that was a Rule obtained by Mr. Amjad 
Ali in connection with proceedings taken against him by Mr. 
Radha Benode Das, another learned pleader, who occupied the 
position of public prosecutor: and, the main statement complained 
of by Mr. Radha Benode Das was to the effect that Mr. Amjad Ali 
had seen Mr. Radha Benode Das whispering to the learned Addi- 
tional Sessions Judge and the suggestion was that it was done with 
a view to influence the learned Judge as to his decision in the 
appeal by Kailas which was then pending before him. I do not 
suppose that there is a word of truth in the suggestion and in fact 
Mr. Manmatha Nath Mukherjee appearing on behalf of Mr. Amjad 
Ali has withdrawn the suggestion in an unqualified way and more 
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than that he has apologized on behalf of Mr. Amjad Ali in opet 
Court to Mr. Radha Benode Das for having made such sugges- 
tion ; Mr. Bo8e appearing on behalf of Mr. Radha Benode Das 
has, I am glad to say, accepted that withdrawal and apology. 
In respect of this matter also, although the suggestion which 
was made against Mr. Radha Benode Das must have been very 
annoying to a professional gentleman of his position, I really 
do not think that a criminal Court is a tribunal to settle a matter 
of this kind. Surely in a district like Sylhet there must be 
some tribunal or person capable of settling or dealing with 


a dispute of this kind without one learned pleader bringing the 


other learned pleader into a criminal Court. The Rule in this case 
is also madé absolute. 


There is only one other matter to which I need refer and that is 


that Mr. Sanyal the learned vakil appearing for Mr. Amjad Ali urged’ 


“ before us that his client had been actuated by no improper motive 
in what he did. He said that his client had been hasty and had 
been too anxious to obtain a successful issue in the appeal on behalf 


of his client. Having regard to the fact that he was appearing on 


bebalf of the Crown in a criminal case, I can only say that, in my 
judgment Mr. Amjad Ali did not display that discretion which I 
should expect to find on the part ofa learned pleader of his stand- 
ing. I do not think it necessary to.say anything more than that, 
especially having regard to what has already fallen from the 
learned vakil, who has appeared for him in this Court, and who has 
expressed on his behalf contrition for the course which he adopted. 

In conclusion my learned brother and 1 hope that there will 
‘now be an end of these unpleasant matters and that these learned 
gentlemen will resume their practice and maintain such amicable 
relations as ought always to exist between the members of an 
honourable profession . 


Waimsley J.—I agree. 
A. T. M. Aules made absolute, 
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CIVIL REFERENCE 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr Justice 
j Chotsner. 


EMPEROR 
v. 
RAJANI KANTA GHOSE, MOOKTEAR.* 


Unprofessional conduct—Legal Practitioners Act (XVII of 1879) Sec. r3 (by 
Prosecuting mooktear drafting written statement for accused— Rule, 


A lega! practitioner cannot represent conflicting interests or undertake the dis- 
charge of inconsistent duties. When he has once been retained and received the 
ecnfidence of a client, he cannot accept a retainer from or enter the service of 
those whose Interests are adverse to his client in the same controversysor in matter 
so closely allied thereto as to be in effect a part thereof. The rule is rigid and is 
designed not alone,to prevent the dishonest practitioner from frandulent conduct, 
bot as well to preclude the honest practitioner from putting himself in a position 
where he may be required to choose between conflicting duties, or be led to an 
attempt to reconcile conflicting interests, rather than to enforce to their foll extent 
the rights or the interests which he should alone represent. 

Fidelity is required from all who hold fiduciary relations ; they most not lightly 
enter upon such relationship, but if they do, they will not be permitted to be dis- 
loyal ; and of all species of disloyalty, desertion and adherence to the enemy or to 
the opposite party in a suit is recognised as the worst. 


Reference under the Legal Practitioners Act. 

The material facts appear from the judgment. 

Mr. J. C. Hazra, Babus Gopendra Nath Das and Santosh 
Kumar Pal for the Mooktear. 

Babus Dwarka Nath Chuckerbutty and Surendra Nath Guha 


in support of the Reference. 
The following opinion was delivered. 


Ca 


This is a Reference under section 14 of the Legal Practitioners 
Actin the matter of Babu Rajani Kanta Ghose, Muktear. The 
facts proved by the evidence are narrated by the District Judge in 
his letter of reference. Babu Rajani Kanta Ghose was engaged as a 
muktear on the side of the prosecution in a criminal case in 
which there were four accused persons. Under instruction received 
from one Padmalochun Das, who was looking after the case of two of 
these accused persons, namely “Haribur and Nimbar, Babu Rajani- 
Kant Ghose prepared a draft written statement on their behalf. It 
has been proved that neither Harihur nor Nimbar gave instruction 
direct to him to prepare the draft. The draft written statement was 
taken to the gentleman who was engaged as Muktear on behalf of 


®Reference No. 5 of 1922 by M. Yusuf, Esq. District and Sessions Judge of 
Midnapur, dated the rith May, 1922. 
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the four accused persons. When he read the written statement he 
found that it would be impossible to file it in Court inasmuch as it 
implicated the other two accused to their prejudice. The result 
was that Babu Naba krishna Das Adhikary did not file the written 
statement It is thus obvious that Babu Rajanikant Ghose while 


engaged for the prosecution in the criminal case did prepare a a 


written statement for the use of two of the accused persons. In 
these circumstances the Sub-Deputy Magistrate took proceedings 
under the Legal Practitionera Act and framed a charge in the follow- 
ing terms : “ Whereas it appears that you were retained by the pro- 
secution in the case of Pahul Mali Sishir Kumar Das Mohapatra and 
otbers and whereas it appears that you had drafted a written state- 
ment on behalf of accused Harihur and Nimbar and thereby acted 
contrary to the provisions of section 13 (a) of the Legal Practitioners 
Act, I charge you under the said section of the said Act”. The 
mukhtear filed a written statement in answer to this charge. 
Evidence was tecorded in due course and this Reference ultimately 
male by the District Judge as already stated. 

Tt has been argued before us by Mr. Hazra that no case has been 
made out under section 13 (a) of the Legal Practitioners Act inas- 
much as the evidence establishes that Padmalochan Das who ap- 
proached Babu Rajani Kanta Ghose was authorised by Harihur and 
Nimbar to look after the criminal case on their behalf. In our 
opinion, it is not necessary to consider whether the evidence does 
or does not establish this point. The Reference need not be treated 
as one under seceion 13 (a) which provides for the case where a 
Mukhtear takes instructions except from the party on whose behalf 
he is retained or some person who is the recognised agent of such 
party within the meaning of the Code of Civil Procedure or 
some servant, relative or friend authorised by the party to give such 
instructions. The’ facts stated in the notice issued by the Sub- 
Deputy Magistrate show that the case was really under section 13 
clause (b) which includes a case where a legal practitioner is guilty 
of fraudulent or grossly improper conduct in the discharge of his 
professional duty. 

There is in our opinion, no doubt as to what actually happened. 
It is plain upon the evidence and upon the admission of the Mukh- 
tear that while he was acting on behalf of the prosecution, he drafted 
a written statement on behalf of two of the accused persons. An 
attempt has been made to support the theory that he might have 
forgotten the facts of the case and might not have realised that the 
Written statement which he drafted related to the very case he was 
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to conduct on behalf of the prosecution. We fnd from the record 
however, that he accepted the Mukhtearnama on the r4th June tget 
when the proceedings were instituted and the written sthtement was 


- not drawn up till the 16th February rgaz at the concluding stage of 


the trial. During the six months which had elapsed, he might be 
expected to have made himself familiar with the case for the prose- 
cution, Indeed he does not allege that he was under a misappre- 
hension. He pleaded that he did not realise that his conduct was 
improper ; in other words, he believed in good faith that though he 
was Mukhtear for the prosecution, he was free to prepare the written 
statement for the accused. 


As this has happened once and may happen again, it is desir- 
able to state the well-settled general rule that a legal practitioner 
cannot represent conflicting interests or undertake the discharge of 
inconsistent duties. When he has once been retained and received 
the confidence of a client, he cannot accept a retainer from or enter 
the service of those whose interests are adverse to his client in the 
same controversy or in matter so closely allied thereto as to be in 
effect a part thereof. The rule ts rigid and is designed not alone to 
prevent the dishonest practitioner from fraudulent conduct, but as 
well to preclude the honest practitioner from putting himself ina 
position where he may be required to choose between conflicting 
duties, or be led to an attempt to reconcile conflicting interests, 
rather than to enforce to their full extent the rights of the interests 
which he should alone represent. This is not the first instance in 
which the Rule las been taken and reference may be made to the 
cases of Davies v, Clough (1); Cholmondeley v. Clinton (2); Day 
v. Pousna (3). 


Fidelity is required from all who hold fiduciary relations ; they 
must not lightly enter upon such relationships, but if they do, they 
will not be permitted to be disloyal ; and of all species of disloyalty, 
desertion and adherence to the enemy or to the opposite party in a 
suit.is recognised as the worst. On these grounds it has been held 
that an attorney may be disbarred where he conducts a criminal 
prosecution against a person or assist therein, and thereafter appears 
for the defence, or while acting as attorney for the prosecutor in a 
criminal case he accepts money from the defendant in consideration 
of a dismissal. Reference may in this connection be made to the 
decisions in A Mukammad v. Syamlall (4); ded v. Sridhar (5) 5 

(1) (1847) 8 Sim. 262. 
(2) (1815) 19 Ves. 263 ; Cooper, temp. Eldon. 80. 


(9) (1842) 5 Ir, E. R. 24. (4) (1903) 5 P, L, R, 480: 
(5) (1904) 1 Nag. L. R. ga. 
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Durga Pershad v.*Batyan Bat (1); Pallonji v. Katlabhai (2); 
Ranlall Agarwalla v. Moonia Bibes (3) and Queen v. Besonji (4). 
We may observe that the conduct imputed to an attorney when it is 
said that he has received instructions from both sides in a cause is s0 
disreputable that unfounded’ allegation to this effect is considered 
actionable without proof of special damage: Shire v. King (5); 
Broke’s case (6). 

The mukhtear before us is not the first member of the legal 
profession who has been under the delusion that it is open to.a 
person to appear on behalf of the prosecution and at the same time 
to assist the defence. The case of People v. Spencer (7), shows that 
he has had a predecessor where the attorney concerned conducted 
the case for the prosecution and then lo ked after: the case for the 
defence. When he was called upon to explain his conduct he stated 


in all innocence that he did not realise that his conduct was repre-, 


hensible. The Court therefore made the following observati : 
“ By appearing both for the plaintiff and defendant in the same ae- 


tion he was guilty of a violation of his duty as an attorney for which. 


it is our duty to remove or suspend him. Neither his ignorance of 


the laws nor the crudity of his notions of professional ethics, can ex- . 


cuse an offence against professional propriety by ons whose duty it is 
to assist in the administration of justice. The degree of turpitude 
involved in the breach of his duty by-an attorney, however, must 
appear in the circumstances of each case. The punishment which 
should follow an inadvertent or ignorant departure from professional 
propriety—no seriously evil consequences having resulted—should be 
less severe than where the offence is a deliberate or corrupt violation 
of official oath. The circumstances presented by the record while 
they go towatds showing an absence of intentional wrong, do not 
justify respondent. However innocent his motives, his conduct- 
must be condemned yet. In consideration of the facts, we are dis 
posed to inflict a penalty which, while it shall satisfy the provisions 
of the Code and mark our disapprobation of his act, shall not for ever 
debar the respondent from the further practice of his profession.” 
The Court then suspended the attorney from practice for a period of 
three months. . We are of epinion that in the case before us a simi- 
lar order may be made. We direct accordingly that the mukhtear 
be suspended for a period of three months from this date. 


A T. M. Reference answered. 
(1) (1898) 12 C. P. L. R. 35. (a) (1887) L L. R. 12 Bom, 85. 
t3) (1880) I. L. R. 6 Cale. 79. (4) 1. L. R. 12 Bom gt Foot Note. 


(5) (1603) Yelv. 32 ; reported as King v. Shere in (1603) Cro. Eliz. gr4, 
(6) (1595) Moore 409. "+ (7) (1883) 61 Calif, 128. 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Rankin. 


MANMATHA NATH KAR 
v. 
PROBODH CHANDRA RATARHI.* 


Ejectment— Purchaser of non-transferable occupancy holding—Presumption— 
Rent payable in kind—Bengal Tenancy Act (VII of 1885), Sec. 50, appli- 
cability of—Analogy—Hvidence de hors, admissibility of-—Intention of writer 
-Demand for rent, if constitutes relationship of landlord and tenant: 


Section 50(2) of the Bengal Tenancy Act is limited in its application to suits or 
proceedings under the Act. But even though the section is not applicable to 
a suit for ejectment; [Sarat v. Shyam (1), and another case], the Court may act 
on a presumption similar to one arising under the section, if the facts justify the ` 
necessary inference: Nityananda v. Nanda Kumar (2) and other cases. 


The presumption mentioned in sectien 50 of the Bongal Tenancy Act applies 
whether the rent is payable entirely in cash or partly in cash and partly In kind or 
entirely in kind: Dina v. Raja Sati (3). Tho same principle applies to suits or 
proceedings where the rule embodied in section 50 is extended by analogy. 


Outside evidence, is not admissible to show thé intention of the writer, which 
is not disclosed by the authorised channel, namely, the words which he himself 
selected : G. W. Railway v. Bristol Corporation (4). 


Where the defendant purchased holdings on the assumption that they were 
transferable and he professed to be tenant in uccupation, demand by the plaintiff 
for rent is good evidence of mutual consent to the creation of a tenancy, unless 
the plaintiff is able to explain that the demand was not unqualified and should 
be differently interpreted : Underhay v. Read (5) and Brown v. Storey (6). 


Appeal by the Defendant. 
Suit for recovery of possession of land upon establishment of title. 
The material facts appear from the judgment. 


Dr. Dwarka Nath Mitter and Babu Pyari Mohan Chatterjee 
for the Appellant, . 


Babu Lalit Mohan Mitra for the Respondent. ; 
C. A, V. 
The judgment of the Court was delivered by 

Appeal from Appellate Decree No. 753 ‘of 1921, against the decree of Babu 
Nitai ( haran Ghose, Subordinate Judge of Midnapore, dated the 13th December 
1920, reversing that of Babu Mayataru Haldar, Munsiff of Midnapore, dated the 
13th November, 1919. 

(x) (1906, 10 C. W. N. 93033 C. L. J. 6an. 

(a) (1910) 13 C. Le Je 415. (3) (1922) 36 C. L. J. 220. 

(4) (1918) 87 L. J. Ch. 414. (5) (1887) 30 Q. B. D. 209. 

(6) (1840) 1 M. & G. 117. 
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Mookerjeo J:—This is an appeal by the defendant in a suit 
for recovery of possession of land upon establishment of title, The 
plaintiff is the’landlord of the disputed property, which, according 
to him, comprises two non-transferable occupancy holdings and was 
purchased by the defendant on the axst August, rgry7 ata sale in 
execution ofa mortgage decree. The defendant contended, first, 
-that the holdings belonged to a raiyat at fixed rent and were conse- 
quently transferable under section 18 of the Bengal Tenancy Act; 
secondly, that what had been mortgaged and was brought to sale 
was not the entire land of the two tenancies, so that he was the 
‘purchaser of a portion of the holdings and was consequently not 
liable to be evicted; and thirdly, that he had been recognised as 
tenant by the landlord, who had, after his purchase, demanded rent 
from him. The trial Court held that the tenancy could not be 
deemed to consist of holdings at fixed rent, as the rent was payable 
partly in cash and partly in kind. The Court further held that there 
had been no recognition by the plaintiff of the purchase of the t n- 
ancy by the defendant. But the Court upheld the contention that 
what had been mortgaged and sold was less than the entire land of 
the tenancy. In this view, the claim for recovery of possession was 
dismissed : Dayamayi v. Ananda Mohan (1). Upon appeal, the 
Subordinate Judge has reversed this decision. He has affirmed the 
findings of the Court of first instance upon the questions of the 
nature of the tenancy and the plea of estoppel. The Subordinate 
Judge has, however, held that the sale certificate covers the entire 
lands of both the holdings. In this view, he has concluded that 
the holdings had been abandoned by the original tenants, with the 
result that the plaintiff was entitled to re-enter. Upon the present 
appeal, the decision of the Subordinate Judge has been challenged 
on three grounds: namely, first, that the holdings constituted 
tenancies at fixed rents, notwithstanding that the rent was payable 
partly in cash and partly in kind; secondly, that the question, 
whether the defendant has made a valid purchase of all the lands 
of the holdings must be determined with reference to, not the sale 
certificate, but the mortgage-deed; and thirdly, that the question 
of recognition has not been properly decided. 

As regards the first question, the evidence, it is urged, makes it 
abundantly clear that the holdings have been held at rent which 
has not been changed for many years. It is not disputed, however, 
that the rule of presumption embodied in section so (2) of the 
Bengal Tenancy Act is not by its terms applicable. That section 


(1) (1914) I. L. R. 42 Cale. 1723 30 C., L. J. 52. 
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is, by its terms, limited in its application to Suits or proceedings 
under the Bengal Tenancy Act. A suit for ejectment does not fall 
within that description: Sarat v. Shyam Chand (À; Rasamoy v. 
Srinath (2). But, it has been ruled that even in cases where section 
50 is not directly applicable, the Court may act ona presumption 
similar to the one-arising under the section, if the facts justify the . 
necessary inference ; Milyananda v, Nanda Kumar (3); Bazil vy. 

Satis Chandra (4); Pran Krishna v. Mukta Sundari (5). Now, in 
respect.of section 50, it has been recently held, in the case of 
Dina Natk Pal v. Raja Sati Prasad Garga (6), that the presump- 
tion applies whether the rent is payable entirely in cash or partly 
in cash and partly in kind, or entirely in kind. The same principle 
plainly applies to suits or proceedings where the rule embodied in 
section 50 1s extended by analogy. It follows that the Courts below 
have erroneously held that the disputed holdings could not be 
tenancies held at fixed rents merely because the rent was payable 
partly in cash and partly in kind. The relevant facts must accor- 
dingly be investigated and the Court must determine, whether the 
tenancies have heen held at a uniform rent or rate of rent for such 
a length of time as to justify the inference that they must have been 
in their inception holdings at rents fixed in perpetuity, in other ° 
words, Mourasi Makarari holdings. 


As regards the Second question, it is plain that the Subordinate 
Judge has not examined the matter from the correct standpoint. 
The root of the title of the defendant is the mortgage deed. With 
reference to the boundaries set out therein, compared with the 
entries in the record-of-rights, the trial Court came to the conclusion 
that one plot, that is No. 996, was not included in the mortgage. 
This finding has not been expressly” reversed by the Subordinate 
Judge; but he has proceeded on the assumption—not founded on 
the evidence—that there may have been a mistake in the record-of- 
rights. Weare of opinion that this point requires reconsideration. 
We may add that whatever title may have vested in the defendant, 
must be traced to the mortgage bond and cannot be rested on an 
admission of the tenant himself. The question clearly is not, what 
the tenant intended to mortgage, hut what was conveyed by virtue 
of the description actually inserted therein. The admission of the 
tenant cannot be utilized to contradict the document, and it would 


(1) (1906) 10 C. W. N. 930; 3 C. L. J. Gan. 

(a) (1902) 7 C. W. N. 132. (3) (1910) 13 C. L. J. 465. 
(4) (t911) 13 C. Le J. 418. (5) (1913) 18 C. L. J. 193. 
(6) (1982) 36 Ce Le J. 220. 
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be dangerous to alfow outside evidence to show the intention of thé 
writer, which is not disclosed by the authorised channel, namely, 
the words which he himself selected. This does not require 
elaboration and reference need only be made to the decision of the 
House of Lords in G. W. Railway v. Bristol Corporation (1), 
where the earlier authorities will be found reviewed. 


As regards the third point, we are of opinion that the question 
of recognition has not been properly examined. The evidence 
indicates that the plaintiff demanded rent from the defendant, with 
full knowledge that the latter was in possession as purchaser of the 
tenant’s rights in the land. Prima fade this is evidence of an 
intention, unless otherwise explained, to recognise the title of the 
purchaser, and unless repudiated, would constitute the relationship of 
landlord and tenant. The observations in Deoriandan v. Meghu (a), 
where, on the authority of Kvans v. Eliott (3), and Zowerson v. 
Jackson (a), it was stated that mere demand for rent is not sufficient 
to create the relationship of landlord and tenant, unless followed by 
assent in response thereto, do not affect the case before us. Here, 
the defendant purchased the holdings on the assumption that they 
were transferable and he professed to be tenant in occupation. In 
such circumstances, demand by the plaintiff for rent is good evi- 
dence of mutual consent to the creation of a tenancy, unless the 
plaintiff is able to explain that the demand was not unqualified and 
should be differently interpreted ; see Underkay v. Read (5), which 
refers to ssrown y. Storey (6). This aspect of the case has not bee 
investigated by the Courts below, , 


The result is that this appeal is allowed, the decree of the Subor- 
dinate Judge set aside, and the case remanded to him for recon- 
sideration, Costs will abide the result. 


A. T. M. Appeal allowed : Case remanded. 


(1) (1918) 87 L.J Ch. 414- 

fa) (1905) 5 C. L. J. 181; L L. R. 34 Cale. 37. 

(3) (1838) 9 A. and E. 342; 48 R. R. 620. 

(4) (1891) 2 Q. B. 484. (15) (1887) 20 Q. B. D. 209. 
(6) u840; t M, &. G. 117. 
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Sir John Edge. 


KHAJEH SOLEHMAN QUADIR AND ANOTHER 


v. 
NAWAB SIR SALIMULLAH BAHADUR AND OTHERS. 


[ON APPEAL FROM THE HIGH Court uF JUDICATURE at Fort 
‘ WILLIAM IN BENGAL] 


Wakf—Mahomedan Law—Famtly settlement based on invalid wakfs but in 
compromise of disputed claims—Validity—Annuities out of income of pro- 
perty--Charge— Mustulman Wakfs Validating Act (VI of 1913), effect of. 
The Mussulman Wakfs Validating Act of 1913 is not retrospective and cannot 

be construed as validating deeds executed before its date. Deeds which purport- 

ed to create by gift a perpetual succession of interests for the aggrandisement of 
the family of the donor, were not valid under Mahomedan law and were not vali- 
dated by the use of the term "“Wakf” or by the insertion of a ‘remote trust for the 
poor: Sheik Mahomed Ahsanulla v. Amarchand Kundu (1); Abdul Gafur ~v: 
Nisamudin (2) 3 Abul Fata Mahomed Ishak w. Russomoy Dhur Chowdhry (3) ; 
Maulvi Sayyid Muhammad Ali v. Rasia Bibi (4) referred to, 


Agreements by way of compromise of a pending litigation fixing certain 
allowances to living and named persons to be continued to their heirs, though 
based on invalid wakfs, are valid and enforceable. A direction to pay the allow- 
ances out of ‘the income of the properties shows an intention to create a charge : 
Nawab Umjad Ally Khan v, Musumat Mohumdee Begum (5): Lakshmi Nara- 
yana Ananga v. vadkawa Deo (6); Khwaja Muhammad Khan y. Husaini 
Begum (7); and Raja of Ramnad v. Sundara Fandiyasami Tevar (8) 


followed. ; ' 

Appeal from a decree of the Calcutta High Court (Mookerjee 
and Walmsléy JJ.) reversing a decree of the Subordinate Judge of 
Dacca.. ‘ 

Two documents executed in 1846 and 1868 purported to be 
wakfs but were really intended to make perpetual provision for the . 
members of the family of the donors by settling upon them proper- 
ties from generation to generation so long as the family should last. 


(1) (1889) L. R. 17 1. A. 283 1. L. R, 17 Calc. 498. 

(2) (1892) L. R. 19 I. A. 1703 1. L. R, 17 Bom. 1, 

(3) (1894) L. R. 22 1. A. 763 Ia L. R. 22 Cale. 619. 

(4) (1gos) L- R. gt I. A. 8651. L. R 27 All. 320 3 2 C. L. J. 179. 

(5) 11867) 11 M. L. A. 517; 10 W. R. P, C. 25. . 

(6) (1892) L. R. 20 I. Ag; 1. L. R. 16 Mad. 268. 

(7) (1910) L. R. 371. A. 1523 1. L. R. 33 All, 410; 12 Co Lo J. 2054 
(8) 918) L. R. 46 L A. 643I. L.R. 42 Mad. 918 529 C. L. J. gt. . 
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As such a settlement was not recognised by Mahomedan law, the 
donors sought to validate it by inserting a distant and contingent 
provision for*charitable purposes. In 1880, some of the members 
of the family who were dissatisfied with the allowances sued the 
mutwallis appointed under the deeds of 1846 and 1868 alleging 
that the deeds were invalid and claiming accounts upon that 
footing and payment of their share. The suit was eventually com- 
promised upon the terms of two agreements dated the 26th August 
and the 17th September, 1881, The material clauses in the two agree- 
ments are fully set out in their Lordships’ judgment. The allowances 
were continued to be paid till 1895, when the respondent’s prede- 
cessors contended and gave notice to the appellants that the allow- 
ances mentioned in the agreements of 1881 were personal to the 
payees and that they were not liable to continue the same to the 
heirs of such payees in perpetuity. They stopped the allowances 
to the appellants who are the heirs of two of the payees mentioned 
in the agreements. 

The appellants brought the present suit claiming Rs. 45, 692 
as arrears of allowances due to them under the agreements of 
1881, The respondents raised defences that the wakfs were not 
valid, that the allowances referred to in the agreements were only 
personal and that, as the appellants were not even born then, 
they were not entitled to any relief. The trial Judge decreed the 
claim but that decree was set aside by the High Court on appeal.* 
Hence the present appeal by the plaintiff 

De Gruyther K. C, Ramsay and Falat for the Appellants: 
The deeds of 1846 and 1868 may not be valid under Mahomedan 
law but they are validated by the Mussulman Wakfs Validating Act 
of 1913. Whatever that may be, the appellants’ claim is not based 
upon them but upon the agreements of 1881. Those agreements 
were entered into by way of compromise ofa suit filed by certain 
members of the family. Thus the agreements are for valuable con- 
sideration. The allowances were made a charge on the income of 
the properties and in favour of the appellants. It is in the nature of 
a trust and it is immaterial whether the appellants were parties or 
not: Mawab Umjad Ally Khan v. Musumat Mohumdee Begum (1); 
Lakshmi Narayana Ananga v. Madhawa Deo (2); Khwaja Muham- 
mad Khan v. Husaini Begum (3); Raja of Ramnad y. Sundara 


Pandiyasami (4). 
ë For High Court Judgment see 30 C. L. J. 102. 
(1) (1867) 11 M. L A. 5173 10 W. R. P. C. 25. 
(a) (1892) L. R, 20 1. A.g; |, L. R. 16 Mad. 268. 
(3) (rgt0) L. R. 37 1. 
(4) (1918) L R. 46 1. 


A. 152; |. L. R. 3a All. 410; 12 C. L. J. 205, 
A. 645 L Li R. 43 Mad. 518; 29 C. L. J. 551. 
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The present case is distinct from cases of pure'gifts or settlements 
without consideration such as you have in Amts? Nissa v. Mir Nur- 
udin (1), Mahomedan law recognises gifts, although conditional 
on payment of part of the income to named persons and their heirs: 
Umjad Ally Khan v, Mohumdee Begum (2). ‘Trusts also are recogni- 
sed: Ameeroonissa Khatoon v. Abedoonissa Khatoon (3); Tavakal- 
bkas v. Imatiyas Begam (4); Lak Jan v. Muhammad Shafi (5). 


The rule laid down in the Tagore case (6) that by Hindu law a 
donee must be in existence at the time when the gift takes effect, 
expressly provides an exception in favour of provisions by way of 
contract, This has to be kept in view in considering cases under 
Mahomedan law. The respondent is in possession of the properties 
merely as a trustee to carry out the agreement of 1881 he could not 
own the properties as mutwalliof the wakfs: Muhammad Rustam 
Ali v. Mushtak Husain (7); Vidya Varuthi Thirtha v, Balusami 
Ayyar (8); Chundi Churn Barua v, Sidheswari Debi (9); Maho- 
med Ahsanulla v, Amarchand Kundu (10); Moosabhai v. Yacoob- 
bhai (11); Mahomed Ibrahim vy. Abdul Latif (12). 


Dunne K. C. and Brewn for the Respondents; The agreement 
of 1881 proceeded on the basis of the wakf deeds of 1846 and 1868. 
The wakf deeds were invalid and inoperative: Addul Fata Maho- 
med Ishak v, Russomoy Dhur (13) ; Abdul Gafur v. Nisamaudin (14); 
Moulvi Sayyid Mukammad Ali v. Rasia Bibi (+5); Ramanadan 
Chetty v. Vava Levvai Marakayar (16). 

The agreement falls with the wakfs and is bad under Mahome- 
dan law whether it is regarded as a gift or settlement, There could 
have been no delivery as the donee under the wakfs is God : Nawab 
Umjad Ally Khan v. Mohumdes Begum (2), merely decided that a gift 


(1) (1896) I. L R. 22 Bom. 489. 

(2) (1867) 11 M. I. A. 5173 10 W. R. P. C. 25. 

(3) (1874-5) L. R. 2 1. A. 873 15 B. L. R. 67. 

(4) (1916) J. L. R. 41 Bom. 972. (5) 0953) I. L. R. 34 All. 478. 
(6) (1872) L. R. Sup. Vol, 1. A. 473 9 B. L. R. 377. 

(7) (1990) L’ R. 47 L. A. 324; 32 C. L. J. 471. 

(8) (19 1) L. R. 48 I. A. 3025; 26 C. W, N. 537. 

(9) (1888) L. R. 15 I. A. 149; L L. R. 16 Calc. 71, 

(10) ( 889) L. R. 17 1. A. 2R; T.L. R. 17 Cale. 4198. 

(11) (1904) 1. L. R. 29 Bom. 267. (12) (1912) 1. L. R, 37 Bom. 447., 
(13) (1894) L. R. 22 1. A. 75; f L. R. 233 Cale. 619. 

(14) (1892) L.R toI. A. r703 7. L. R, t7 Bom. 1. 

(15) (1905) L. R. gal. A. 86; L L, R. 27 AN. 330 ; 2 C. L. J. 179, 

(18) (1918) L, R. 441. Ao 21; LL. R. go Mad, 1165 25 CL. f. ong. 


Vou. XkXviL) | Brivy cotiictt. 


was valid, though made conditional on payment of a part of the in- 


come to a named person. Itdoes not say whether the gift would 
have been valid if the income was to be paid to the named person 
and his heirs. This must be distinguished from cases of allowances 
for maintenance from the property of an impartible Raj: Aaja of 
Ramnady. Sundara Pandiyasami (1). A bad wakf cannot be cons 
verted into a good trust. In such cases the mutwalli holds for the 
settlor. $ 


De Gruyther K. C. replied and referred to Srinivasa eo ve 
Venkatavarada Iyengar (a). 
C A. V. 
The judgment of their Lordships was delivered ‘by ` ' | 


Viscount Cave—This is an appeal from a judgment and decree 
of the High Court of Judicature at Fort William in Bengal dated 
the 6th June, rgt9, which reversed a judgment and decree of the 
Court of the Subordinate Judge of Dacca dated the 16th April, 
1917. The facts giving rise to the dispute may be stated as fol- 
lows — 


Early in the roth century one Khajeh Abdulla, a Mahomedan 
trader of Dacca, died intestate, possessed of the property in dispute 
and leaving among other heirs four sons named Ahsanullab, Hafiz», 
ullah, Abdul Azim and Abdul Karim. 

On the 5th May, 1846, certain members of the family executed 
a deed whereby they purported to “ make wakf of ” certain family 
properties therein described for the benefit of themselves and their 
descendants generation after generation, and relatives, and then for 
the poor and destitute ; and they thereby appointed Abdul Gani 

- (grandson of Ahsanullah) to be mutwali of the properties, -and direc-, 
ted him to pay to the heirs of Hafizullah, Abdul Azim and Abdul 
Karim, certain monthly allowances mentioned in the schedule and 
to keep the balance in deposit. On the 11th September, 1868, 
Abdul Gani appointed his som Ahsanullah to be mutwali of this 
deed in his place. 


On the same date, namely, the 1zth kanikun, 1868, Abdul 
Gani executed a deed whereby he purported to ‘ make perpetual 
wakf of ” certain other properties of which he claimed to be the 
owner by inheritance or purchase in favour of his sons and offspring 
and all the members and relatives descended from his grandfather, 
the wak/ being descendible to children both in the male and female 


(1) (1918) L. R. 46 L'A. 645 I. L. R. sa Mad. 518 5 29 C. L. J. 551. 
(2) (1911) L. R. 38 1. A.'129; 1. L; R. 44 Mad. 257 3,14 C. L. J. 6a, 
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lines, and on their failure, in favour of the fakirs and the poor indi- 
gent of Dacca ; and he thereby appointed his son Ahsanullah to be 
mutwali of the wakf so created, and directed him to spend money 
befitting his #easaf and to pay allowances to the parties in whose 
favour the wakf was made, with power to increase or reduce such 
allowances. This deed contained the following clause :— 

The object of the wakf of the properties is this, that they be pro- 
tected from injury and ruin, and that the name and dignity of the 
family be maintained, and that the profits of the estate be, according 
to the practice and usage of the family, spent for the improvement 
of the position and dignity of the family, for the comfort and benefit 
of the persons in whose favour the wa&fis made, and for the perfor- 
mance of the worldly and religious affairs and of charitable acts. 

The purpose of these two deeds is piain. The intention of the 
donors in each case was to make perpetual provision for the mem- 
bers of their family by settling the properties upon such members 
generation after generation so long as the family should last; and as 
such a settlement was not recognised by Mahomedan law, they 
sought to validate it by calling ita wakf and by inserting a distant 
and contingent provision for charitable purposes. 

In the year 1880 some members of the family descendedjfrom 
the donors of 1846, being dissatisfied with the allowances paid to 
them out of the income of the settled properties (which had greatly 
increased), brought a suit in the Court of the Subordinate Judge at 
Dacca against Abdul Gani and Ahsanullah his son, alleging that the 
deed of 1846 was not valid as a wakf and that the deed of 1868 com- 
prised properties purchased by the mutwali out of income accrued 
under the deed of 1846 and claiming.accounts upon that footing and 
payment of their share. Among the parties to this suit were Amir- 
ullah (the father of the appellants), his mother Izzatennessa Bibi, his 
wife Halima Bibi, and her mother Ayesha Khanum, The precise 
interests of these persons in the propérties comprised in the two 
deeds of wakf are not clear on the record, and it is not now material 
to ascertain them ; but it is plain that they had or claimed interests 
in the properties comprised in both deeds. 

The suit was heard, but before judgment was pronounced some 
friends of the family (including the then Lieutenant-Governor, Sir 
Ashley Eden, and the District Judge, Mr. Rampini) intervened in 
the interests of peace, and ultimately a compromise was effected and 
the suit was stayed upon the terms of two agreements, dated the 26th 
August, 1881, anu the 17th September, 1881. 


By the agreement of the 26th August, 1881, which was signed by 


pa! a 
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or on behalf of all fhe parties to the suit of 1880, it was agreed that 
all the persons entitled to receive allowances under the deed of 
1846, and all the defendants to the suit except Abdul Gani and his 
son Ahsanullah, should be made plaintiffs in the suit, and that the 
suit should be withdrawn without power to bring any fresh suit 
for the same subject-matter. The principal terms of the agreement 
were contained in the following clauses :— 

4. The persons signing this Memorandum of Agreement admit 
that the two deeds of 1253 B, E. and 1275 B. E. [1846 and 1868] 
are valid and binding deeds of wakf. i 

5. The persons signing this Memorandum of Agreement admit 
that the properties held as wakf by the Nawab Ahsanullah under 
the deed of 1253 B. E. now consist of the properties entered in 
Schedule A appended to this Memorandum of Agreement and of no 
other properties, and that the properties held as wakf by the Nawab 
Absanullah under the deed of 1275 B. E. now consist of the proper- 
ties entered in Schedule B appended to this Memorandum of Agree- 
ment and of no other properties. 

6. The Nawab Ahsanullah consents, by virtue of the power vested 
in him as mutwali by the said two deeds, to increase the allowan- 
ces of the various members of the family whose names are entered 
in the Schedules C and D appended_to this Memorandum of Agree- 
ment to an agerepate’or total amount of Rupees one lac thirty-three 
thousand and eighty-four and eleven annas only per annum. And it 
is declared that the persons whose names are entered in the Sche- 
dule C appended to this Memorandum of Agreement are the persons 
entitled to allowances payable out of the income of the properties 
held as wakf under the deed of 1253 B. E. And the persons whose 
names are entered in the Schedule D appended to this Memorandum 
of, Agreement are the persons entitled to allowances payable out of 
the income of the properties held as wakf under the deed of 1275 
B. E. And itis agreed that the particular amount to be paid to 
each individual person shall be fixed hereafter by a Committee con- 
sisting of four male members of the family who shall be lineal des- 
cendants of the original proprietors of the estates entered in the said 
Schedules A and B, two of the said four male members being nomi- 
, nated by the Nawab Ahsanullah and two by the plaintiffs of the 
Suit No. -189 of 1880, and the said four members having power to 
select an umpire with a casting vote from amongst their number or 
to select one other member of the family to be an additional mem- 
ber of their Committee, but who shall have one vote only, 

1. On the amounts of the allowances to be paid to each indi- 
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vidual member of the family being fixed by the stid Committee, the 
Nawab Ahsanullah shall within two weeks’ time execute an agree- 
ment on stamped paper agreeing to pay to each individual member 
the amount of the allowance fixed for him or for her by the said 
Committee, and stipulating that such allowance shall not be stopped 
except as hereinafter provided in this Memorandum of Agreement. 
11, On the death of any member of the family in receipt of an 
allowance, his or her allowance shall be distributed amongst his or 
her heirs and residuaries in proportions to be determined by the 
family panchayet to be appointed as hereinafter provided. 
- 18. The family panchayet referred to in Clauses 8, 11, 12, 13, 
14, 15 and 17, and which shall consider and determine all the afore- 
said family arrangements shall consist ofthe mutwad for the time 
being, if he chooses to sit, and four male members of the family being 
lineal descendants of the original proprietors of the estates mentioned 
in the said Schedules A and B, which four members shall be elected 
biennially by such adult male and female members of the family as 
choose to vote at the election, after having received due notice, 
` ' The agreement of the ryth September, ‘1881, which was signed. 
by Ahsanullah only, aftera recital to the effect that a Committee, 
selected in accordance with Clause 6 of the agreement of the 26th 
August, 188r, had fixed’ the amounts“entered in the schedule given 
below as thé amounts of the monthly allowances to be paid to the 
members of the family, whose names were entered in the same sche- 
dulé, proceeded as follows :— 
< 'I; the ‘Nawab Ahsanullah Khan Bahadur, as muftwalt of the 
deeds of wakf of 1253 B. E., and 1275 B E, referred to in the said 
Memorandum of Agreement, do hereby execute this agreement and 
agree, firstly, that within seven days after the beginning of each 
month of the Bengali calendar I and all future mutwalis shall pay to 
exch member of the family whose name is entered in the Schedule 
appended to this agreement the amount of the allowances entered 
against his or her name ; secondly, that neither I nor any future 
mutwali shall stop or withhold payment of the allowances entered 
in the Schedule given below without just cause, such cause to be- 
first declared just by the family fanchayet to be elected biennially 
in accordance with Clause eighteen of the said Memorandum of 
Agreement ; thirdly, that on the allowance of any member of the 
family being so stopped, I and all future mutwalis, after deduction 
of any compassionate allowance which I or any future mutwali may 
make to the said offending member, shall pay the balance of the 
allowance so stopped to his or her family or relatives dependent on 


Von. XXXVIL] PRIVY COUNCIL. 


him or her; fourthly, that on the said biennially elected family 

panchayer determining on sufficient cause being shown to it that the 
allowance so stopped should be restored to the offending member, I 
or any future mutwalis shall accordingly restore and continue it; 
and fifthly, on the death of any member of the family in receipt of 
an allowance, I and all future mutwadts shall distribute the amount 
of his or her allowance amongst his or her heirs and residuaries in 
proportions to be determined by the said biennially elected vee 
panchayet, 

The schedule contained a list of the monthly allowances to be, 
paid to the several members of the family out of the income arising 
from each of the two deeds, and included allowances under the deed 
of 1868 of Rs. 20a month to Izzatennessa, Rs. 150 a month to 
Ayesha Khanum, and Rs. rs0 a month to Amirullah. The suit was 
duly withdrawn in accordance with the agreements, ` 

For some years after the execution of these agreements peace 
reigned in the family and the allowances secured by the agreements 
were duly paid. On the death of Izzatennessa her son Amirullah 
became entitled to a share of her estate, and a proportionate part of, 
her monthly allowance of Rs. 20 was thenceforth paid to him ; and. 
on the death of Ayesha Khanum her daughter Halima (the wife of 

‘Amirullah) succeeded to a share of her estate, and a proportionate 
part of her monthly allowance of Rs. 150 was thenceforth paid to 
her. But in the year 1889 and the following years a series of deci- 
sions of this Board established that a settlement of property upon 
successive generations of a Mahomedan family, such as was attempt- 
ed to be made by the deeds of 1846 and 1868, was void by Maho- 
medan law and was not validated by the use of the term “ wah/” 
and the insertion of a remote and illusory provision for charitable 
purposes. (See Sheth Mahomed Ahsanullah Chowdhry v. Amar- 
chand Kundu and others (1); Abdul. Gafur and others v. Nisam- 
udin (2); Abdul Fata Mahomed Ishak and others v, Kussomoy Dhur 
Chowdhry and others (3). In consequence of these decisions the 
Nawab Ahsanullah and his father (then Sir Abdul Gani, K C.S.1) 
appear to have taken advice as to the legal effect of the two deeds of 
wakf and the agreements of 1881, with the results to be now stated. 

On the 18th January, 1895, Sir Abdul Gani executed a Haba- 
Bilewas (or deed of gift) whereby, after referring to the decisions of 
the Board and reciting that he was convinced and had been advised 
by lawyers that the wak/nama executed by him on the 11th Septem- 


(1) (1889) L. R. 171. A. 28. (2) (1892) L. R. 19 1. A. 170. 
< (3) (1894) L, R. 22 L A. 76. i A , ; 
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ber, 1868, was not legally valid, he purportéd to make a gift in 
favour of his son Ahsanullah and his heirs of the properties therein 
described, being the greater part of those comprised in the deed 
of 1868 ; and he added :-~ 

As lama party to the said Memorandun of Agreement executed 
on the 26th of August, 1881, and as the legal effect, construction 
and force thereof are therefore binding upon me, you shall as the 
malik in possession hold and enjoy the properties which I make 
over to you by this Heba-Bilewaz, subject to the legal effect and 
construction of the said Memorandum of Agreement. 

Shortly afterwards Ahsanullah gave notice to the heirs of such 
of the persons entitled to allowances under the agreements of 1881 
as had died since the execution of those agreements that he had 
been advised that the effect of the agreements of 188: was that he 
was liable to pay allowances from the income of the properties co- 
vered by the wakf of 1858 to such persons only as were parties to 
the agreement of the 26th August, 1881, and whose names were 
given in schedule D of that agreement, but that he was not liable 
to pay such allowances to the heirs of such persons in perpetuity. 
Accordingly on the death of Amirullah (who died on the 3rd 
December, 1895) and of his wife Halima (who died on the agth 
April, 1896) Ahsanullah stopped payment of the allowances under 
the deed of 1868 to which they had been entitled under the agree- 
ments either personally or as heirs of Izzatennessa and Ayesha 
Khanum, and refused to continue those allowances to their heirs. 
The heirs of Amirullah and Halima, who are the present appel- 
lants, were then minors of the age of:four and three years respect- 
ively ; but shortly after attaining their majority they instituted the 
present suit against Salimullah Bahadur (the heir of Ahsanullah, 
who had then died), claiming arrears of their allowances, amounting 
to Rs. 45, 692 and a declaration that the allowances were a charge 
on the properties comprised in the deed of 1868. They also 
claimed that a residence should be provided for them. 

The suit was heard by the Subordinate Judge of Dacca, who 
on the 16th April, 1917, gave judgment for the plaintiffs (the present 
appellants) for the arrears of maintenance allowances and costs, but 
disallowed the claim for a residence, 

On appeal by the defendants to the High Court at Calcutta, that 
Court, on the 6th June, 1919, gave judgment allowing the appeal 
and dismissing the appelleants’ suit witn costs. The reasons given 
by the Court for their decision were briefly :— 

(1) that on the authority of the cases above cited (to which may 
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be added Maulpi Sayyid Muhammad Ali v. Rasta Bibi and 
others (1), the wa&/s of 1846 and 1868 were invalid ; 


(2) that they were not validated by the Mussulman Wakf Vali- 

dating Act, 1913, which is not retrospective ; and 

(3) that the agreements of 1881, being founded upon and inse- 
parably associated with the wak/s of 1846 and 1868, fell with those 
wak/s. 

Against this judgment the present appeal was brought. 

In the argument before their Lordships there was no serious dis- 
pute as to the above propositions numbered (r) and (2) There 
can be no doubt that, having regard to the decisions of the Board 
above referred to, the deeds of 1846 and 1868, which purported 
to create by gift a perpetual succession of interest for the aggrand- 
isement of the family of the donors, were invalid by the Mahomedan 
law and were not validated by the use of the term “wak” or by the 
insertion of a remote trust for the poor; nor can the Act of 1913 
be construed as validating deeds executed before its date. The 
real question to be determined, therefore, is whether the High Court 
was right in holding that, the deeds of wakf being invalid, the 
scheme of maintenance allowances contained in the agreements of 
1881 also fell to the ground. The conclusion of the learned Judges 
of the High Court to that effect appears to have been based upon the 
view that the scheme of 1881 was founded upon and inseparable 
from the illegal wak/namas and could not be supported by the Court 
without also supporting a family settlement which is contrary to 
Mahomedan law. They appear to have assumed, on the authority 
of the decision of the Board in LaksAmi Narayana Ananga Garu v. 
Madhawa Deo Garu (2), that if the maintenance allowances had 
been charged on the property they might have been upheld as heri- 
table allowances; but they held that the parties to the agreements 
could not have intended to create a charge on property which they 
were dedicating to religious purposes, and accordingly that no 
charge was created. 

With great respect to the learned Judges who came to that con- 
clusion, it appears to their Lordships- to give too little weight to the 
essential differences between the two deeds of wakf on the one hand 
and the agreements of 1881 on the other. The deeds of wakf were 
invalid because they attempted to create a perpetual succession of 
estates contrary to Mahomedan law, and the attempt was not vali- 
dated by giving to the settlements a colour of charity ; but the main 
purpose of the agreements of 1881 was quite different. The prin- 

u) (1905) L. R. 32 1. A. 56. 12) (1892) L. R. 40 1. A. 9. 
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cipal purpose of those agreements was to securesto living and named 
persons certain fixed allowances which were to become payable 
immediately and were to be continued to their hgirs. It is true. 
that the agreements purported to confirm the wakfnamas, and 
that the allowances were made payable by the hand of the mutwalt 
of the wakfnamas out of the income accruing to him from 
the properties thereby settled ; but the allowances were intended 
to take effect as immediate and heritable charges on such incomes 
taking priority of all the limitations contained in the settlement, 
and they may, therefore, be supported although those limitations- 
fail, The direction to pay the allowances “out of the income” 
of the settled properties, which appears in both agreements, shows 
an intention to create a charge, and this intention was not frustrated 
by the ineffectual attempt to keep alive the subsequent and invalid 
limitations of the settlements. ` i 

There is a further difference between the two sets of documents 
which is also of importance. The wat/namas were gifts and 
were, therefore, subject to the rule of Mahomedan law which requires 
that a gift shall be accompanied by delivery ; but the agreements of 
1881 are not gifts, but contracts for valuable consideration. By 
those agreements the members of the family other than Sir Abdul 
Gani and his son Abhsanullah surrendered their claims to property 
of considerable value and stayed their suit in consideration of a 
firm contract securing to them annuities to an amount exceeding 
1,390,000, and continuing such annuities to their heirs. Such an 
agreement if made for valuable consideration is not subject to the 
restrictions affecting gifts among Mahomedans, but is a contract 
creating a charge on lands, which may be enforced like other 
charges by the Courts. The provision contained in the agreements 
that the distribution of an annuity among the heirs of the annuitant 
should be in proportions to be determined by the family panchayet 
(if it was intended to do more than to authorize the panchayer to settle 
disputes as to heirship) may be disregarded, the more so as no 
panchyet has functioned for many years past, This view is in accor- 
dance with the decisions of the Board in Nawab Umjad Ally Khan 
v. Mussumat Mokumdee Begum and others (1) ; Lakshmi Narayana 
Ananga Garu v, Madhawa Deo Garu (2); Khwaja Muhammad 
Khan v. Husaini Begam (3); and Raja of Ramnad y. Sundara 
Pandiyasami Tevar (4); and it appears to their Lordships that 
it -should prevail, 


(4) (1857) 11 M. 1. A. 517 (548). (2) (1892) L, R. 20 L. A. 9. 
(3) (1910) L. R. 37 L A. I53. (4) (1918) L. R. 461. A. 64. 


Vou. XXXVIL] PRIVY couNcii, 


It is ‘satisfactory that the above conclusion as to the law appli- 
cable to the case corresponds with the justice of the matter. It 
would be lamentable if the heirs of Ahsannullah, who in 1881 was 
confirmed in the possession of valuable properties as mufwalt only 
and on a clear agreement for the payment out of the income of such 
property annuities tothe members of the family and their heirs 
were now at liberty'to repudiate the fiduciary character of that pos- 
session and the conditions on which it was given and to keep the 
property in their own hands free from all charges. It is consistent 
not only with law, but with “ equity, justice and good conscience,” 
that the agreements should be observed. f 

For the above reasons their Lordships will humbly advise His 
Majesty that this appeal should be allowed and that the judgment 
of the Subordinate Judge should be restored, the respondents to 
pay the costs in both Courts and the costs of this appeal. 

T. L. Wilson & Co: Solicitors for Appellants. 

Morgan, Price, Gordon and Marley : Solicitors for Respondents. 


K. Ve L. N. | Appeal allowed. 


PRESENT : Viscount Cave, Lord Shaw, Lord Phillimore, and 
Sir John Edge. 


AMULYA CHANDRA BANERJEA AND OTHERS 
i T. 
THE CORPORATION OF CALCUTTA. 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT Four 
| WiLLIAM IN BENGAL], 
Calcutta Municipality—Power of Corporation to acgudre surplus land— 

“ Dharmasala,” a public purpose-Calentta Municipal Act (II B.C. of 1899), 

| Ss. 14) 357, 556. 

A “Dharmasala” is not excluded from the term “public purpose.” Under the 
Calcutta Municipal Act, the Corporation of Calcutta has power to acquire surplus 
lands in any area for the purpose of erecting a ‘“Dharmasala” for the use and 
convenience of pilgrims crowding to a Hindu temple within the area, 

< Under sections 14 and 556 of the Calcutta Municipal Act, the discretion is 
vested in the Municipality and not with a Court of law. 

`- Appeal from a decree of the Calcutta High Court (N. Chatterjea 
and Panton JJ.). affirming a decree of the District Judge of 
24-Parganas, which -reversed -a decree of the Subordinate Judge of 
24-Parganas, 
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The respondent Corporation of Calcutta, dy their resolutions, 
dated the rath August, 1914 and the 26th May, 1915, intended to 
acquire premises Nos. 92 to 92 (4), Kalighat Road, befonging to the 
appellants and construct a colonnaded “Dharmasalas” thereon. 


The appellants brought the suit for a declaration that the Cor- 
poration of Calcutta is not competent to acquire their property and 
for a permanent injunction against their doing so The Subordinate 
Judge of 24-Parganas who tried the suit, granted the prayer holding 
that the property was “surplus” land and that the “Dharmasala” was 
excluded from the term “public purpose.” He passed a decree in 
favour of the appellants On appeal the District Judge of 2 -Par- 
ganas reversed this decree and dismissed the appellants’ suit hol- 
ding that the declaration of the Governor was conclusive. The 
High Court, on further appeal, affirmed the decision of the Dis- 
trict Judge, though they did it on another ground, namely, that the 
action of the Municipality was within their powers under sections 
14 and 556 of the Act. The present appeal is preferred from that 
decree of the High Court by the plaintiffs, The other facts and 
the sections of the Act are fully set out in their Lordships’ judg- 
ment. . 


De Gruyther K. C. and Brown for Appellants: The trial 
Judge is right. ‘‘Dharmasala” is only for the use of the 
worshippers and dignitaries of the temple and cannot be includ- 
edin the term “ public purpose.” The acquisition of the neigh- 
bouring lands is for the purpose of widening the roads and is there- 
fore within the powers of the respondent Corporation. The premis- 
es that are now sought to be acquired is clearly “ surplus land” 
and the appellants have a power to retain it on a certain payment as 
provided in section 357 of the Act: they are desirous of exercising 
that power. 


Dunne K. C. and Hyam for the Respondents: There was 
no suggestion in any of the Courts that the appellants were 
desirous of exercising the option given by the Act and they 
had taken no steps for that purpose. Under the Act, the cor- 
poration has very wide powers for acquiring lands within 
the city. Even if the acquisition of this land does not actually 
come within the powers of the corporation under sub-clauses (ii) - 
and (v) of section 14, it is clearly within the ambit of sub-clause 
(xi) of the said section, The last clause clearly leaves the discre- 
tion to the corporation and the Courts of law are not to interfere 
with that discretion. 
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De Gruyther K C. replied. 
C. A. V, 


The judgment of their Lordships was delivered by 


Lord Shaw: This is an appeal from a decree, dated the 27th The Corr aian of 


February, 1920, of the High Court of Judicature at Fort William in 
Bengal-in its Appellate Civil Jurisdiction affirming a decree of the 
District Judge of 24-Pargannas dated the rath March, 1919, which 
reversed a decree of the Subordinate Judge of that district dated the 
13th December, 1947. 

The suit was brought by the present appellants for a declaration 
that the Municipality of Calcutta "is not competent, according 
to law, to acquire” certain property, and for a permanent order of 
injunction against their doing so. 

The duties and powers of the Corporation as far as this case is con- 
cerned are contained in the Calcutta Municipal Act (Bengal Act III 
of 1899). The piece of land which is the subject of this suit is said 
by the Corporation to lie in “ the very congested and insanitary area 
surrounding the ancient and famous Temple of the Goddess Kali of 
Kalighat.” The area was added to and incorporated in Calcutta by 
the Bengal Act II of 1888. The condition and development of this 
area have been under the consideration of the Corporation for seve- 
ral years past. From the plans produced before the Board, it is 
clear that a system, infer alfa of widening of roads, involving the 
acquisition, and thereafter, the demolition of various buildings is in 
process of being carried out there, 


On the rath August, 1914, the Corporation passed the follow- 
ing resolution :— 

“ (1) That the proposed 2o-feet road on the north of the pas- 
sage leading to the gate of the Temple be constructed in the place 
of the 4o-feet road originally proposed over the site of Sham 
Roy’s Temple and that the rest of the road be made 4o feet wide as 
Proposed. 

“ (2) That surplus land be acquired as shown on the plan. 

“ (3) That the estimate amounting to Rs. 77,330 be sanctioned. 

“ (4) That in addition to the surplus lands included in the esti- 
mate amounting to Rs. 77,330, the whole of the premises Nos. ga to 
92 (4) Kalighat Road be also acquired, and that the additional 
sum required for the purpose be reported to the Corporation at 
their next meeting.” 


On the 26th May, 1915, the following further resolution was 
p assed :— 
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“ (1) That the scheme for the constructioh ofa colonnaded 
Dharmashala at a cost of Rs. 28,000 on the land to be acquired at 
Nos. 92 toga (4) Kalighat Road, and a Dispensary ata cost of 
15,000 on the land acquired on the north of the 6o-feet road 
near the Kalighat Police Out-post, be sanctioned.” 

To these resolutions this explanation may be added. In the area 
there stands the temple referred to—viz, that of Kali, the Goddess 
of Destruction. There resort to it at certain seasons of the year 
large numbers of worshippers, who crowd into this part of the city, 
They come from various parts of India, and their presence in such 
large numbers involves the provision of suitable and decent accom- 
modation, and the avoidance of inconvenience or of danger to life 
or health. These inconveniences and dangers, to themselves and 
to the ordinary resident population, have required and obtained 
consideration at the hands of the Municipality. 

The scheme which was formulated and is disclosed in these pro- 
ceedings included the construction of roads adjoining the Temple 
of Kali. The property of the appellants is in the neighbourhood 
of that temple and consists of a square block of land with buildings 
upon it. The scheme involved the construction‘of a 20-foot road 
running north and south, cutting off a large eastern slice from the 
appellants’ land adjoining the temple, which lies to the east. 
Another 20-foot road cut ofa considerable’ slice of its western side, 
and was added for the widening of an existing narrow road. It 
cannot be denied that these slices, in so far as the scheme was a 
road construction or widening scheme, fell within the powers of the 
Municipality. Section 357, after quoted, covers that case. 

The remainder of the appellants’ block thus forms a central 
plot within the two roads referred to. It was surplus land, and the 
Corporation had over it such powers: of acquisition as the statute 
conferred. 

As it turned out, a philanthropist was willing, out of his own 
private resources, to pay the expenses of constructing upon the plot - 
a Dharamshala, being a hostel or rest house with‘proper sanitary and 
other suitable accommodation, so that the needs of pilgrims and 
visitors, and particularly the worshippers of Kali, during the period 
of overcrowding and danger already mentioned should so far be 
met, There can be no doubt that the principal object of the acqui- 
sition by the Corporation of this land was to enable the city of 
Calcutta to become the possessor of this great public addition 
to its municipal resources and advantages. 

The appellants, however, challenge the right of the a AA 
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to acquire the land compulsorily. The challenge was successful 
before the Subordinate Judge. Before the statutes are cited it is 
necessary to say that their Lordships fundamentally disagree 
with the proposition upon which his judgment is rested, 
viz., that the dharamshala is excluded from the term “public pur- 
pose” because the persons mainly interested would have been the 
worshippers and dignitaries of the temple. What the Municipality 
(bad to consider was not the religious beliefs and purposes of those 
assembling in such numbers, but what was the situation of the city 
in respect to this assemblage and to the citizens at large in view of 
the general questions of public convenience, proper sanitation, and 
the prevention of danger and disease. Any enlightened Munici- 
pality would carefully attend to these questions and endeavour te 
avoid the evils referred to. This is not to be ruled out by a consi- 
deration as to the particular form of belief or practice of those who 
would primarily benefit by the improvements made. 


But, of course, the question of powers under the statute remains. 
The following sections of the Act are material :— 


“ Section 14. In addition tothe other duties and powers con- 
ferred or imposed on them by or under this Act or any other Act 
for the time being in force. . . . the Corporation may, in their 
discretion, provide from time to time, either wholly or partly, for all 
or any of the following matters : 


(ii) The construction, alteration, maintenance and adornment 
of public halls, offices and other buildings under the control of the 
Corporation or required for municipal purposes ; 

(v) The- construction and maintenance of hospitals and alms- 
houses ; f 

(xi) Any other matter which is likely to promote the public 
health, safety, or convenience or the carrying out of this Act.” 

By Section 357 it is provided :— 

“ (1) The Chairman, with the approval of the Corporation, may 
acquire any land required for the purpose of opening, widening, 
extending or otherwise improving any public street, or of making 
any new public street, and the buildings (if any), standing upon 
such land. 

“ (2) The Chairman, with the approval of the Corporation and 
the sanction of the local Government, may acquire, in addition to 
land and buildings acquired under sub-section (1), any land out- 
side the proposed street alignment, with the buildings, if any, stand- 
ing thereupon, which the Corporation may, in the exercise of any 
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of the powers conferred by sub-section’ (1), oonsider it expedient 
to acquire ; 

“ Provided that, in any case in’ which it is decitled to acquire 
any land under this sub-section, the owner of such land may retain 
it by paying to the Corporation an annual sum to be fixed by the 
General Committee in that behalf, or a lump sum to be fixed by the 
General Committee, not being less than twenty-five times such 
annual sum.” i ; 

It was stated that the appellants, as owners of the land, were 
desirous of exercising any power of retention by payment as provided 
for in this section, although they had not yet taken any steps for 
that purpose. 

By Section 556 it is provided :— 

“ Section 556.-~In addition to the powers expressly conferred’ 
on any municipal authority by any other Chapter of this Act for 
acquisition and disposal of land or buildings, the Corporation 
may— 

“ (r) Acquire, or pay rent for, or take on lease under such 
conditions as they may think fit, any land and buildings, whether 
situated in Calcutta or not, which may in their opinion be needed 
for carrying out any of the purposes of this Act.” 

It is unnecessary to enter into the various points which are 
raised upon the statutes, and commented on in the judgments of 
the Court below, other than the one now to be mentioned. Their 
Lordships are clearly of opinion that the judgment of the High 
Court is right in one matter which is fundamental, and is entirely 
sufficient to dispose of the case. 

In their Lordships’ opinion, section 556 of the statute plainly 
confers upon the Corporation power to acquire land and buildings’ 
which are, in their opinion, necessary for carrying out any of 
the purposes of the Act. This refers back to, inzer alia, the various 
cases in section 14. Those cited in argument are three in number 
viz. : (ii) the construction and maintenance of buildings under the 
control of the Corporation or required for municipal purposes, (v) 
the construction and maintenance of hospitals and almshouses ; 
but there further remains, after a large category of no fewer than 
ten different items with much variety, sub-section (xi): “ any other 
matter which is likely to promote the public health, safety or con- 
venience, or the carrying out of this Act.” 

It may be true that the acquisition of this block of land fora 
dharamshala would not fall under (ii) as being for a building under 
the control-of the Corporation, or even under the general denomina- 
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tion of hospitals or almshouses in (v) ; but upon these nothing need 
be said, for their Lordships are clearly of opinion that the cons- 
truction and maintenance of a dharamshala cannot be said to be 
ruled out of (xi), which covers “any other matter which 
is likely to promote the public health, safety or convenience or the 
carrying out of this Act,” This being so, their Lordships would 
be the last to question the opinion of, or the exercise of discretion. 
by, the Municipality of Calcutta, even if they differed from it, 
which they certainly do not. The Act by scction 14 and section 
556 has expressly placed the discretion, not with this Board or 
with a Court of law, but with the municipality itself. The Corpora- 
tion has the power of acquisition of land which may in their opinion 
be needed for carrying out any of the purposes of the Act. The 
resolutions come to clearly enough express that opinion. And the 
matter is thus at an end. 

Their Lordships will humbly advise His Majesty that the appeal 
be dismissed with costs. 


Watkins & Hunter: Solicitors for the Appellants. ; 
Orr, Dignam & Co : Solicitors for the Respondent. 
K, V. L. N, í Appeal dismissed, 


Present: Viscount Cave, Lord Shaw and Sir John Badge. 


SYED KASAM (pzcraszp) REPRESENTED BY SYED KHANE 
JAMA AND OTHERS, 


a 
JORAWAR SINGH AND OTHERS, 


[On APPEAL FROM THE COURT oF THE JUDICIAL COMMISSIONER, 
: CENTRAL PROVINCES] 


Hinds Law-—Mitakshara joint family in Berar—Claim of share by one member 
—Agreement appointing an arbitrator to partition— Severance of status— 
Alisnation——Right of purchaser of undivided share—Agreement not set up— 
Flea, tf can be subsequently raised. 


The Mitakehara is to be interproted in Berar in the same manner as In Bombay. 
A member of a joint family in Berar ‘can alienate his undivided share without the 
consent of his co-sharers, S 
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In the case of a joint Hindu family subject to the law of the Mitakshara, a 
severance of estate is effected by an unequivocal declaration on the part of one 
of the joint holders of his intention to hold his share separately, even though no 
actual division takes place; and the commencement of a suit for partition is suffi. 
cient to effect a severance in Interest even before decree. 

Where a member of a joint Hindu family claims-a partition and the members 
sign an agreement appojoting an arbitrator to divide the properties, the claim and 
the agreement effect a severance of the joint family status: Appovfer v. Rama 
Subba Alyan (1); Joy Narain v. Grish Chunder (2); Girja Bai .v. Sadashiv 
Dhundiraj (3); Kawal Narain v. Prabhu Lal (4), applied. 

Although agreement effecting severance of the joint family was not pleaded 
and the defendant pleaded that the vendor was separate in estate: 

Held, that the agreement leading up to the division could not be put out of 
account. As the subsequent division of the property ‘between the co-owners . was 
accepted by all parties and was not said to be unfair, the sale to the appellant 
could not be set aside at the instance of the joint owners, but only (if at all) at 
that of the vendor or his representatives. 


Appeal from a decree of the Court of the Judicial Commissioner 
of the Central Provinces, reversing a decree of the Additional Dis- 
trict Judge, East Berar, Amraoti. l 

Nain Singh and the respondents were members of a joint Hindu 
family in Berar. They became separate in mess and residence some- 
time before 1902 but remained joint in estate. In 1902 Nain Singh 
sold his undivided: half share to the appellant In rgos, all the 
members of the family signed a Kararnama appointing one Ghasi 
Ram as arbitrator to divide the properties and agreeing to accept 
the division made by him The division was effected and the © 
property to be allotted to Nain Singh was later delivered to the 
appellant purchaser. There was no formal division as Nain Singh 
died early in 1906. 

On the a3rd July, 1914, the respondents brought the present 
suit against the appellant purchaser for the recovery of the property 
sold to him by Nain Singh in r905, on the ground that the family 
continued joint in estate to the death of Nain Singh and that the 
property passed to them on the death of Nain Siagh’s widow in 
1910. The Additional District Judge of East Berar dismissed the 
suit holding that there had been an effective agreement for partition 
and that there was a severance of the joint family status. On ap- 
peal, the Judicial Commissioner reversed the decree of the trial 

(1) (1866) 11 M. I. A. 753 8W. R. P.C 4 
i (2) (1878) L. R. 5 |. A. 228. 

(3) (1916) L. R. 43 L A. 151; I. L. R. 43 Cale, 1031 334C. L. J. 2074 

(4) (1917) L. R, 44 L A. 159; L L. R. 39 All. 496; 26C. L. J. 101. 
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Judge on the ground that the consideration money was not paid and 
that the plea of severance of the joint status was not specifically 
raised by the defence. A decree was passed directing delivery of the 
property on payment of Rs. 5,000 which was found to have been 
paid to Nain Singh. Hence the appeal by the plaintiffs. 


De Gruyther K. C. and Parikh for the Appellant: The decree 
of the Judicial Commissioner is wrong. As soon as the agreement 
of 190; was signed the family became separate in status. It was an 
unequivocal expression of intention to separate : Girja Bai v. Sada- 
shiv (1); Kawal Narain v. Prabhu Zal(a). Further the division 
effected by the arbitrator was acted upon by putting the purchaser 
in possession of the property allotted to his vendor. Apart from 
this, Nain Singh hada right to sell his undivided share under the 
Mitakshara law as interpreted in Berar : Ramprasad v, Subu Bat (3); 
Bhadia v. Bhagi (4). The interpretation is in the same manner as 
in Bombay: Suraj Bunsi Koer v. Sheo Pershad (5). No fraud 
being found, the sale cannot be set aside. 


Kenworthy Brown for the Respondents: The appellant never 
raised the defence that the agreement of 1905 effected a severance 
of the joint family nor was it made out at the trial. The Judicial 
Commissioner rightly rejected that plea. Moreover what took’ 
place in 1905 did not effect a separation. The authorities show 
that when an agreement is relied upon to prove separation it must 
show a clear intention to hold the property separately from that 
time: Appovier v. Rama Subba (6); Joy Naram v. Girish Chun 
der (7). The intention has to be expressed in unequivocal terms ; 
Suraj Narain v. Ikbal Narain (8), The later decisions of the 
Board do not in any way modity the result of the above decisions, 
In this case the agreement does not show that it should be operative 
before the division by metes and bounds took place. The evidence 
is that Nain Singh died soon after and the division was not proceed- 
ed with. The family being thus undivided on the date of Nain 
Singh’s death the sale becomes a nullity: Saku Ram Chandra ~w, 


(1) (1916) L. R. 43 L. A. 151; 1. L. R. 43 Calc, 1031; 24 C. L. J. 207. 
(2) (1917) L. R. 44 1. A. 159; L L. R. 39 All. 496; 26 C. L. J. 101. 
(3) (1908) 4 Nag. L, R. 31. (4) (1913) 10 Nag. L. R. 24. 

(5) (1878) L. R. 6 I. A. 883 I L. R. 5 Calc. 148; 4C. L. R. 226. 

(6) (1866) 11 M. L A. 753 8 W. R P.C 1. 

(7) (1878) L. R. 5. |. A.*238. 

(8)-(1918) L. R. 40 l. A. 40; 17 C. Le J. 288. 
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Bhup Singh (1). To escape this the appellant must show that Hin- 
dus in Berar are governed bya modification of Mitakshara. The 
Bombay cases cited are based upon the view that a dona fide pur- 
chaser for valuable consideration has aright in equity ta Call fora 
partition, Here the purchaser paid only Rs. 5,000 of the price. 
Further the right in equity is only personal to the vendee and it 
cannot be relied upon after his death: Manjaya v. Shanmuga (2) ; 
Maharaja of Bobbili v. Venkataramanujulu (3). 


De Gruyiher K. C. in reply: Although the agreement of 190; is 
not specifically pleaded, it was asserted that Nain Singh was separate, 
Even a parol agreement to hold in specific shares effects a separa- 
tion.: Parbati v. Nuunihal Singh (4). 

The judgment of their Lordships was delivered by 


' Viscount Cave : This is an appeal by the defendant in the suit 
against the decree of the Court of the Judicial Commissioner of the 
Central Provinces, reversing a decree of the Additional District 
Judge, East Berar, Amraoti, and giving judgment for the plaintiffs. 

_ Nain Singh and the plaint ffs, who were the iss eof his brother - 
Khannu Singh, formed at one time a joint Hindu family, resident 
in Berar and subject to the law of the Mitakshara as there inter- 
preted. Before the date of the deed next mentioned, Nain Singh 
and the plaintiffs had become separate in mess and residence, but 
not in_estate. Í 

. By. registered sale-deed dated the 29th September, T1902, 
Nain Singh sold bis half share of the ancestral property 
ofthe family (with some movable property) to Syed Kasam 
for. 20,000 rupees, of which 15.000- rupees were admitted 
by the.-vendor to hava been received -in advance, and the 


_rethaining 5,000 rupees wre paid to him in the presence of the 


registering officer. No partition was then effected, bur the pur- 
chaser was allowed to hold and cultivate certain parts of the 
property corresponding in value to a half share. On the 4th 
December, -1905, all the members of the family signed a $ararnama' 
appointing one Ghasi Ram as arbitrator to partition the property 
and agreeing to accept whatever partition he might make. The arbi- 
trator divided the property into txo. lists, one (representing.a moiety . 
in value) containing the property to be allotted to Nain Singh, and 


(D) (1917) L- R. 44 A. 126 3 26 CLJ 

(a) (1913) 1. L. R. 38 Mad 684. E E ge b 
(3) (1914) 1. L. R. 39 Mad. 2656 we - 3 
(4) (1909) L R. 361, A. 71; | LR, 31 All. iia ior L. Ji 131. 
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the other (representifg the remaining moiety in value) containing 


the property to be allotted to the plaintiffs, The latter list was 


apparenily divided into three sub lists, one for each of the plaintiffs. ` 


These lists were handed to Nain Singh. The formal division was 


not at once carried out, as Nain Singh died on the 26th March, . 
1906 ; but after his death the lists appear to have been acted upon by 


all the persons interesfed, as the purchaser was put into possession 
of the property allotted by the arbitrator to Nain Singh, and the 


plaintiffs trom time to time dealt with various parts of the lands’ 


contained in their lists. 


On the 23rd July, rgrq, the plaintiffs brought the present suit. 


against Syed Kasam, claiming possession of the lands of which he 


had been so put into possession on the ground that the family had. 
continued joint in estate down to the death of Nain Singh, and that, 


on the death of Nain Singh’s widow (which occurred on the roth 
July, 1910) the property had passed to them. They also alleged 
that the hall share bad been sold by Nain Singh to the defendant 


“for a bogus consideration of 20,000 rupees”—an expression which . 


has no legal signification, but which apparently meant that the con- 
sideration of 2c,ooo rupees had not in fact been paid. 


3 
H 


The suit was heard by the Additional District Judge, East Berar, | 


who dismissed it, holding that there had been an effective agreement 
for partition, and that the 20,000 rupees had been paid. On appeal, 


the Additional Judicial Commissioner held that there had been no. 


Partition, and that although 5,000 rupees, part of the, purchase 
money, had been paid before the registering officer, the balance of 
15,000 rupees had not been paid, or if paid, had been at once 


returned. He declined to admit the plea that the Aararnama effect-. 


ed a severance of the joint tenancy on the ground that this had not 
been specifically pleaded. He therefore set aside the cecree of the 
lower Court, and directed the defendant to put the plaintiffs in 
Possession of the property in suit on payment by the plaintiffs of 
5,000 Tupees. Against this decree the present appeal was brought. 
The original appellant, Syed Kasam, has died pending the appeal, 
and is represented by the present appellants. 


Two points are taken on behalf of the appellants: First, it is 


said that the law of the Mitakshara is to be interpreted in Berar in 
the same manner as in Bombay, and that according to that law as 
30 interpreted Nain Singh had power to sell his undivided share in 
the joint family property without the consent.of his co-owners ; and 
their Lordships do not doubt that this statement is correct. But 
to this point i was answered by the Judicial Commissioner that the 


ng 
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sale by Nain Singh in 1902 only gave to the purchaser an equity to l 
enforce. a partition, and that such equity was displaced by 
the fact that the purchase money was not fully paid. In 
view of their Lordships’ opinion on the second question, to be 
hereafter stated, and of the fact that the evidence on the a 
question of the payment of 15,000 rupees was not fully brought ` 
to their notice, they do not think it necessary to deal with 
this point ; nor do they express any opinion onthe question whether, 
even if it was proved that part only of the purchase money was paid, 
the form of decree adopted. by the Judicial Commissioner was appro- 
priate to the case. 

But, secondly, it is argued on behalf of the appellants that the 
transactions which took place in the year ryos effected a severance 
of the joint estate, and accordingly the plaintiffs have no right to 
sue; and in their Lordships’ opinion this argument should 
prevail. 

It is settled law that'in the case of a joint Hindu family subject 
to the law of the Mitakshara, a severance of estate is effected by an 
unequivocal declaration on the part of one of the joint holders of 
his intention to hold his share separately, even though no actual 
division takes place ; and the commencement of a suit for partition 
has been held to be sufficient to effect a severance in interest even 
before decree: see Appovier v. Rama Subba Atyan and others (1); 
Joy Narain Giri v. Grish Chunder Myti (2); Girja Bai v. Sadashiv 
Dhundiraj and others, (3); Kawal Nain and others v. Prabhu Lal 
and others (4). 

In the present case it was proved by the evidence of one of the 
plaintiffs (Jorawar Singh) and of Ghasi Ram that Nain Singh claim- 
ed his half share of the ancestral property, and that after discussion 
all the joint hoiders signed the agreement of the 4th December, 
1905, appointing Ghasi Ram to partition the property and agreeing 
to accept whatever partition he might make ; and this claim and 
agreement were quite sufficient to effect a severance ‘in interest and 
to prevent the share of Nain Singh from passing by survivorship. 


< It is true that the agreement was not specifically pleaded by the 


defendant” Syed Kasam ; but he pleaded that Nain Singh was sepa- 

rate in estate, and relied in his written statement on the division of 

the property which resulted from the agreement, and their Lord- 

ships do not think that the agreement leading up to that division 

can be put out of account. The subsequent division of the pro- 

| (1) (0866) 11 M. L A. 75- (2) (1878) L. R. 5 L A. 228. l 
(3) (1916) L. Re 43 b A. 151 ° © (4) (1917) L. R, 44 L A. 159: 
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z : 
perty between the cu-owners was accepted by all parties and is not 
said to have been unfair; and there appears to be no reason why 
it should be disturbed. In these circumstances the sale to Syed 


Kasam could not be set aside at the instance of the joint owners,, 


but only (if at all) at that of the vendor or his representatives ; 
and any proceedings for that purpose were statute barred before 
the commencement of the suit. Thisis sufficient to dispose of the 
plaintiffs’ claim. 

For these reasons their Lordships will humbly advise His 
Majesty that this appeal should be allowed, that the decree of the 


Judicial Commissioner should be set aside and the decree of the: 


District Judge restored, and that the respondents should pay the 


costs in both the Courts below and the costs of the present 
appeal. 


E. Dalgado : Solicitor for the Appellants. 


Dowver & Johnson : Solicitors for the Respondents. 
K. V. L. N. 


ERENT Lord Shaw, Lord Phillimore, Sir John Edge and 
Mr. Ameer Ali. 


CHET: RAM AND OTHERS 
D. 
RAM SINGH AND OTHERS. na 
` [ON APPEAL FROM iHE HIGH Court OF JUDICATURE AT 


ALLAH: BAD. ] 


Hindu Law—Foint family property Mitakshara— Alienation by a member— 
Usutructuary mortgage and subsequent sale to nn eer ntecedent debt 
—Fivus obligation to pay grandfather's debts, 


A member of a joint Hindu (Mitakshara) family executed a NE ANG mort- 


gage and three years later sold the equity of redemption to the mortgagee. No 
necessity for either transaction was made out nor was it proved that the money 
was spent for immoral purposes. After his death, but during the life of his sons, 
the grandsons sued to recover the property from the vendee : 


Held, that there was no antecedent debt to justify either thé mortgage 
or the subsequent sale, that the alienation is not , binding on the plaintiffs 
and that they aro under so pious obligation to pay the vemdoe the 
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19 


P. C. 


1937. 
angel 
oye Kasam 
Jorawa-, 


Viscount | Cave. 


P.C. 





1922. 
wed 
February, 17+ 
March, 10, 13» 
April, 10. 


$0 


oy 


P. C. 
< | 

1093. 
Naga? 
Chet Ram 


vois, 
Ram Singh. 


THE CALCUTTA LAW JOURNAL. (Vor XXXVİL . 


money that their grandfather received : Sahu Ram v. Bhup Singh (1); Mahdo 
Pershad v. Mehrban Singh (a); Lachman Pershad v. Surnam Singh 13); Chand- 
radeo Singh v. Mata Prasad (4), affirmed by the Board (5), followed. 

Appeal from a decree of the Allahabad High Court, modifying a 
decree of the Subordinate Judge of Meerut. 


In 1904, Amar Singh, a member of a Hindu (Mitakshara) joint | 
family consisting of himself, his two sons and grandsons, executed 
a usufriictuary mortgage over a part of the joint property in favour 
of the appellants for Rs. 8,000. In 1907, he sold the same property 
to the mortgagee for a consideration of Rs. 13,500. After discharg- 
ing the mortgage debt, the balance of Rs. 5,000 was paid over to 
Amar Singh. In 1909 Amar Singh died. 

The suit was brought on the 24th July, 1915, by the grandsons 
of Amar Singh during the lifetime of his sons for recovery of posses- 
sion of the property sold by Amar Singh. It is not denied that the 
property was ancestral in the hands of Amar Singh and that the two 
sons and the plaintiffs were all alive on the date of the mortgage as 
well as sale. The other facts are set out in their Lordships.. 
judgment. 

The trial Judge found that there was no legal necessity for the 
mortgage and the sale. He however thought that, for the sale, 
there was justification as there was an “antecedent debt” at the 
time. He upheld the sale to the extent of 44 share of the pro- 
perty. He ordered that the plaintiffs do get 34 share of the 
property on payment of Rs. 5,500 received by their grandfather as 
they were under a pious obligation to pay that debt. 

On appeal, the High Court varied this decree. The learned 
Judges (Rafique and Lindsay, JJ.) held that the mortgage of 1904 
could not be held to be an antecedent debt to justify the sale of 
1907, that under Flindu law, there was no pious obligation on the 
part of the plaintiffs to pay their grandfather’s debt. They however 
found that Rs. 1,000 was applied towards the discharge of a person- 
nal debt of Amar Singh to a Bank at Meerut and directed that the 
amount should be paid by the plaintiffs before they can recover 
the property (6). The vendees appealed to the Privy Council. 
There was no cross-appeal by the plaintiffs as to the Rs. 1,000. 


(1) (1917) L. R. 44 1. A. 126; 236C. L. J. 1. 

. (2) (1890) L. R. 17 I. A. 194; I. L. R, 18 Cale. 157. 
(3) (1917) L. R. 44 1. A. 163 ; 26 C. L. J. 97. j o’ 
(4) (1909) I. L. R. 31 All. 176. 

(5) (1917) L. R. 44.1. A. 136 (133); 26 C. L. J. 1 (10), 
' (6) (1919) L Li R. 4t Alle gap. 


t 
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De Gruyther KC, and Ayam for the Appellants: Saku Ram vw. 


Bhup Singh (1) is only authority for the proposition that the sale 
cannot be binding when there was no antecedent debt but it does 
not touch the principle that the creditor could enforce a sale of 
ancestral property in execution so as to bind the shares of sons and 
grandsons. That is a well established principle: Muddun 
Thakoor v, Kantoo Lall (2); Suraj Bunsi Koerv. Sheo Pershaa (3); 
Nanomi v. Modun Mohun (4); Bhagbat Pershad v. Girja Koer (5) 
Badri Prasad v. Madan Lal (6); Ramasami Nadan v. Ulaganatha 
Goundan (7); Govind v. Sakkaram (8). The principle is based 
upon the pious obligation of sons and grandsons to pay the debts of 
their father and grandfather out of the family assets, The texts are 
clear that the grandsons are bound as well as the sons, even where 
their fathers are alive: Sircar’s Vyavastha Chandrica, Vol. I. pp. 
238 240. This view is specifically stated in the judgment of West- 
ropp C. J. approved bythe Board in Suraj Aunsi Koer v. Sheo 
Pershad (3). Narain Prasad v. Surnam Singh (9) and Jogi 
Das v. Ganga Ram (10) do not touch the question. There was no 
evidence that the debt was incurred for immoral purposes. The 
sale cannot be set aside in equity without the money being refund- 


ed: Afuadun Gopal v. Ram Buksh Pandey (11). Further the sale ` 


is to pay an aniecedent debt constituted by the previous mortgage. 
Saku Raum v. Bhup Singh (1), merely decided that a debt which 
was part of the same transaction as the impeached alienation was 
not ‘‘ antecedent” to it. This is the view of that decision taken by 
the Hi-h Court at Madras: Peda Venkarna v. Sreenivaseea Dakshi 
Thulu (12); Arumugam Chetty v. Muthu Soundan nD ater 
Goundan v. Kuppu Mooppan (14). 


Dunne K. C. and Duže for the Respondents: Sahu Ram v. 
Bhup Singh (1) 18 conclusive on the present question. Independent- 
ly of the security of the joint property there-was no debt. Also the 


mortgage was a usufructuary mortgage without power to sue for ten’ 


(1) ugy LOR 441. A. 196; 26 C. L. Jo'r. 

< (2) OR L.R. c LA. 32835 14 B L R. 187, 
03) (18789) L. R. 6. I. A. 88; l. L. R. 5 Calc. 148, 
4 GRB LOR. 13 L A.r; LL, R. 13 Calc. zi. 
NO (1888) L. R. 151. A. ‘og; L L. R. Si 717. 
- 6 (1893) i L. R. 15 All. 75 F. B. 


o) (1898) ‘Te Le R. 2a Mad. 49- (8) (1904) LL. ka Bom. 383. 
° ) (1917) L. R. 44 l. A. 1635 26 C. L. J. 97. 
< (10) (1917) ar C. W. N. gs7 P. C. (tx) (1866) 6 W. R, 71. 


(12) (1917) L L. R. 41 Maders6. ; o. aes 
(13) (1919) 1. L. R. 4a Mad. 711 F. B. (14) (1919) L LR. 43 Mad. 431. 
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years. The argument scout pious WA was advanced in Saku 
Ram's Case (:) and failed. The pious obligatio cannot be extended 
to grandsons during their fathers’ lives. (At this stage’ the Board 
intimated that they do not wish to hear the counsel Yor the respon- 


C. A. V. 
The judgment of their Lordships was delivered by 


Lord Shiw: This is an appeal from a decree dated the 11th 
March, 1919, of the High Court of Judicature at Allahabad, which 
varied a decree dated the 3:st March, 1916. 

The suit was brought on the ayth July, 1975, in the Court of the 
Subordinate Judge of Meerut. The plaintiffs were minors and sued 
through their guardian, Ram Singh, 

No pedigree need be given. It is sufficient to bear in mind that 
Amar Sing succeeded on the death of sis father, Nawal Sing, to a 
half of Nawal’s property. This half, thus ancestral family property, 
was, at the date of the mortgage and sale after mentioned, the joint 
family property of Amar, of his two sons, Bharat and Kehar, and of 
Ram, son of Bharat, and Mahabir and Gijraj, the two sons of Kehar, 
This ancestral joint undivided estate was thus owned by two sons 
and three grandsons. The two sons as well as the three grandsons, 
the ‘plaintiffs. were all alive at the date of the mortgage and sale 
after mentioned, and they are still alive. Amar, the grandfather, 
died in 1 909. 

On 23rd March, 1904, Amar executed a mortgage over this 
family ‘property. for Rs. 8,000. It is a fact beyond dispute that 
Amar, whom the Subordinate Judge finds to have been a man of 
extravagant habits, not leading a moral life and addic:ed to drink, 
incurred this debt for his own personal purposes. It was, with the 
doubtful exception of Rs. 1.000 to be presently referred to, neither 
incurred nor’ used for family purposes or necessity, nor was it an 
antecedent debt. It was scheduled upon the mortgage as “Received 
in cash at the village before re:istration, Rs. 1,000. Cash at the 
time of registration, Rs. 7000.” (As to the Rs. 1,000, the High Court 
has allowed it with certain interest as a gond charge, and the respon- . 
dents do not present any cross appeal. The item may accordingly 
be dismissed from further consideation). 

In short, Amar treated the property as his own and violated the 
well-known rule of the Mitakshara, under which, as clearly laid 
down in Sahu Ram Chandra v. Bhup Singh (x), joint a property 


m en Le R. 441. A. ant 26 C. Le Jo t 
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- cannot be the subject of a gift, sale or mortgage by ome copar- 
cener except with the consent, express or implied, of all the other 
coparceners. , Any deed of gift, sale or mortgage granted by one co- 
parcener on his own account of or over the joint family property is 
invalid ; the estate is wholly unaffected by it, and it stands entirely 
free of it.” This law has been, in substance, repeated again and 
again. It is in entire accord with the ancient texts. It was accepted 
‘law long prior to Saku Ram Chandra’s case (1)—a convenient ins- 
tance being Lord Watson’s judgment in Mahdo Parshad v, Mehran 
Singh (2); and it has been followed by the cases after referred to. 

The exception to this rule is where the consideration for the tran- 
saction is an antecedent debt of the vendor or mortgagor. And the 
judgment of Sir John Stanley on this part of the law in Chandradeo 
Singh v. Mata Prasad (3), and expressly affirmed by this Board in 44 
I. A. 133, appears to this Board exactly to cover the present case. 

Before passing from the mortgage, however, their Lordships 
desire to note that it was, by its terms, a usufructuary mortgage, 
and was for the period of ten years running from its date—that is, 
from 1907-1917. It is stipulated that, possession and occupation 
being given to the mortgagee— 

" The profits of the mortgaged land will be equal to the interest 
of the amount of mortgage until redemption of the mortgage... 
s.. Whenever, after the expiry of ten years, I, the executant, shall 
have paid the entire amount of mortgage in a lump sum to the mort- 
gagee, I shall get the property mortgaged by me redeemed. I shall 
not have power to the redemption of the mortgage before the expiry 
of ten years ” i 

Apparently, however, the profuse scale of the father’s personal 
expenditure continued, and he was again willing to put, or attempt 
to put, in jeopardy the joint family property. Notwithstanding the 
ten years’ provision of the usufructuary mortgage, he (Amar Singh) 
within three years from its date—namely, on the 16th July, r907— 
sold his equity of redemption in the property to the mortgagees for 
Rs, 13,500. Inthe specification of the consideration he “ allowed 
credit ” to the vendees for the Rs. 8,000 obtained from the mort- 
gage, and the balance was put down “ Received in cash at the time 
of the registration.” 

Beyond all question with regard to this latter sum, here was a 
sale in flat defiance of the law. For what is not pretended to be 

(1) (1917) 1. L, R. gg L A. 1263 26 CGL J. 1, = 


(a) (1890) L. R. 171. A. 194. i 
(3) (1909) 1. L. R. gt All. 176 (196). Sot ty 
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any family purpose or necessity, he had improper]y and illegally sold 
the family property ; and such a sale cannot stand. 


This case is singularly clear because it is not affected by other 
considerations such as the property having been publicly sold ; 
there are no rights of execution creditors or auction-purchasers to: be 
considered. 


But an argument was submitted, supported by the judgment of 
the Subordinate Judge, to the effect that although by the rules of 
the Mitakshara law a mortgage is at its date an invalid deed in so 
far as purporting to encumber the joint family property, yet when it 
purports to become the consideration fora sale it then becomes a 
just and a legal consideration on the principle of ‘‘ antecedent debt.” 
The family property could not be affected by such an invalid mort- 
gage, but it could be sold next year or next day to the mortgagee for 
an “antecedent” debt—namely, the mortgage debt itself! Thus 
by turning the “antecedent debt ” simply into a debt “ antecedent ” 
to the sale, the whole doctrine of antecedent debt is reduced ad gò- 
surdum, the principle of the Mitakshara law is circumvented, and 
the rights of the junior members ofa Hindu family are no longer 
protected but can be easily destroyed. Their Lordships cannot hold 
that this isin accordance with law. The views of the Board have 
been expressed quite recently in Saku Ram Chandra’s (1) case, and 
in Jogi Das (2), about to be referred to. 


As to the matter of the antecedency of debts, it is clear beyond 
question that the antecedency is antecedency to the mortgage itself. 
And itis more than that—it is disconnection .with the mortgage 
in fact as well asin time. In no other way can the law of Indian 
joint family property protect itself against being undermined. 

These sentences from Sahu Ram Chandra’s case (1) may be 
quowd as particularly applicable to the circumstances of this appeal. 

“ In their Lordships’ opinion these expressions, which have béen 
the subject of so much difference of legal opinion, do not give any 
countenance to the idea that the joint family estate can be effective- 
ly sold or charged in such a manner as to bind the issue of the 
father, except where the sale or charge has been made in order to 
discharge an obligation not only antecedently incurred, but incurred 
wholly apart from the ownership of the joint estate or the security 
afforded or supposed to be available by such joint estate. The ex- 
ception being allowed, as in the state of the authorities it must be, 


(1) (1917) L. R. 44.1, A. 126526C,"L. J 1, 
(2) (1917) ax C. W. N. 957. 
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it appears to their Lordships to apply, and to apply only, to the case 
where the father’s debts have been incurred irrespective of the credit 
obtainabie from immovable assets which do not personally belong 
to him, but are joint family property. In their view of the rights of 
a father and his creditors, if the principle were extended further, then 
the exception would be made so wide as in effect to extinguish the 
sound and wholesome principle itself, namely, that no manager, 
guardian or trustee can be entitled for his own purposes to dispose 
of the estate which is under his charge.” À 

The law thus laid down was followed in Narain Prasad v. Sur- 
nam Singh (r). Further, to employ the resume made by the learned 
Judges of the High Court— 

“The point was again considered ‘by their Lordships of the 
Privy Council in the case of Jogi Das v. Ganga Ram-(2), where 
Lord Haldane interpreted the judgment in the case of Sahu Ram 
Chander v. Bhup Singh (3) as follows:—‘In that case it was laid 
down in effect that joint property could not be ulienated as against 
co-sharers by way of mortgage or otherwise, except for necessity, or 
for payment of an actual antecedent debt, quite distinct from the 
debt incurred in the mortgage itself, and that in consequence the 

` transaction in that case could not stand, and it was added that the 
mere circumstance of a pious obligation does not validate the mort- 
gage.” 

This body of law is rightly followed and applied by the High 
Court, and their Lordships fully approve of the judgment delive 
red, 

A separate and protracted argument was laid before the Board 
to the effect that the respondents, the grandsons of Amar Singh, are 
not entitled to have their property against his invalid proceedings 
by reason of “pious obligations.” It is sufficient to say that no 
such doctrine can be invoked in the circumstances of the present 
case. In Saku Ram Chandra’s case (5), a similar appeal to the 
“ pious obligation” doctrine was made during the father’s lifetime, 
and the point was thus dealt with :— 

“ While the father, however, remains in life, the attempt to affect 
the sons’ and grandsons’ shares in the property in respect merely of 


their pious obligation to pay off their father’s debts, and not in res- . 


pect of the debt having been truly incurred for the interest of the 
estate itself, which they with their father jointly own, must fail; and 
(1) (1917) L. R. 44 Í. A. 1633 26 C. L. J. 97. 
(2) (1917) 21 C. W. N. 957. 
(3) (1917) L. R. 44 L A, 336; 26C. L. Ju 
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the simplest of all reasons may be assigned for this—namely, that 

before the father’s death he may pay off the debt, or after his death’ 
there may be ample personal estate belonging to the father himself: 
out of which the debts may be discharged. In short, responsibility ' 
to meet the father’s debts is one thing. and the validity of a mortgage’ 

over the joint estate is quite another thing.” 


Th the present case the doctrine is invoked against grandsons 
and in the lifetime of sons. 

Nothing more need be said. The invocation of the doctrine en- 
tirely fails. 


Their Lordships will humbly advise His Majesty that the NGA 
should be refused with costs. 


Barrow, Rogers and Nevill: Solicitors for Appellants. 
Hy. `S. L. Polak : Solicitor for Respondents. 


K. V. L N. Appeal dismissed, 


< 


Present: Zord Buckmaster, Lord Atkinson, Lord Sumnér and 
Lord Parmoor. 


PRAMATHA NATH ROY 
0. 
WILLIAM ARTHUR LEE. 


[ON APPEAL FROM THE Mica COURT or JupicaTurE AT Fort 
WiLLIAM In BENGAL] 


Practfce—bakutta High Court Rules Ch. 53, r. 3—Procedure—Appeal from 
' order—Limitation—Exclusion of time requisite for obtaining copy of orais 
~ Diligence—Indian Limitation Act (AX of 1908) Sec. ra, Sub-Sec. 2. 


On the 30th August, 1918, the appellant E resented an appeal against an order 
made on the a6th July against bim but:he failed to file, along with his memoran- ' 
dum of appeal, a copy of the order appealed agaiost, which he was required to do- 
under rule 3 of chapter 32 of the Calcutta High Court Rules. The order was not, 
however filed till the grd September. The appellant did not apply to have the | 
order drawn up and he returned the draft order sent to him on the 7th August 
only on the 16th August : 


Held, that, in computing the time requisite for obtaining copies under section 
12, sub-section 2 of the Indian Limitation Act, the conduct of the‘appellant must 
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. 
be considered and that the appeal was out of time as he failed to take reasonable 
and proper steps to obtain the copies required :- Bans Madhab Mitter v, batun- 
gini Dassi and others tu explained 


Appeal from a decrce of the Calcutta High Court (Sanderson’ 


C. J. & Chitty J.) in ats appellate jurisdiction affirming an order 
made by Greaves J. in the exercise of the Original Civil jurisdiction 
of the High Court.* 

The respondent obtained a decree against the appellant for a 
sum of Rs. 27,443, on the rqth February, 1918. The appellant’s 
application to set aside the decree was refused by Greaves J. on 
the 26th July, 1918. The appellant appealed against the order of 
refusaland the appeal was dismissed by the High Court as being 
out of time. The present appeal is against the decree of the High 
Court in its appellate jurisdiction, The facts and the material dates 
are fully set out in their Lordships’ judgment. 

Dunne K. Cand Macaskie for the Appellant : Under article 151 
schedule I of the Indian Limitation Act, the time for an appeal is 20 
days from the date of the order appealed against. S. 12, sub-s. 2 of 
the same Act allows the time requisite for obtaining copies of the 
order in favour of the appellant. In this case, the order was not 
filed till the 3rd September and the appeal was filed on the 3oth 
August. There was thus no delay in filing the appeal and the High 
Court was wrong in holding that the appeal was out of time. The 
settled practice of the Fligh Court was also in favour of the appel- 
lant. Regard must be had solely to the time when the copy of the 
order was actually obtained: Bani Madhub Mitter v. Matungini 
Dassi (1). 

Raikes for the Respondent was not called upon. 

The judgment of their Lordships was delivered by 

Lord Buckmaster : The appellant in this case is!the defendant 
in a suit which the respondent instituted by a plaint filed on the 
24th June, 1916. The various stages in the litigation are set out in 
derail in the judgment of the Chief Justice in the Appeal Court at 
Calcutta, and it is unnecessary that they should be repeated. Among 
these there was a decree made on the 14th February,-1918, decree- 
ing in favour of the respondent and against the appellant the sum of 
“Rs. 27,443. Application made by the appellant to Mr. Justice 
Greaves to set that decree aside was refused on the 26th July, 1918. 
The appellant desired to appeal from that refusal, and he produced 
his memorandum of appeal before the Court on the 3oth August of 
that year, on the eve of the Court rising for the vacation, 

# For High Court Judgment see 23 C. W. No553. 

(1) (1886) I. L. R. 13 Calc. 104 F. B. 


87 
P. Cc. 
1933. 
-A NA 
Pramatha' 


; v, 
William Arthur Lee. 


May, 12. 
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P. C. By rule 3 of Chapter 32 of the Rules of the High Court of 1914, 
1932; it is provided that every memorandum of appeal shall be accom- 
Pramatha panied by a copy of the decree or order appealed. from, and with 


this rule the appellant did not comply. The momorandum of 
ase appeal was, however, admitted without the ordér, subject to all 
Lord Buckmaster. objections that might be raised on the hearing which took place on 

g the 2gth of January, 1919. It was then decided by the High Court 
that the appeal was out of time, and it is from that judgment that 
the present appeal has been brought. That the notice of appeal 
was out of time, in fact, is beyond dispute, for the period of appeal 
is twenty days from the date of the decree or order which it is 
sought to impeach, and that period expired on the rsth August, 
1918. But there is a provision contained in section 12, sub-section 
2, of the Limitation Act of 1908, which provides that in computing 
the time for appeal there shall be excluded the time requisite for 
obtaining a copy ofthe decree. The appellant’s contention is that 
the time “requisite” within the meaning of that sub-section is the 
time which, in the circumstances of the case, is actually occupied in 
obtaining the decree, and that, so regarded, the time that ought to 
be deductéd here is more than suffiicient to rectify the delay. 


v 
William Arthur Lee. 


The facts with regard to that matter are these :—After the order 
had been made on the 26th July no speps were immediately taken 
by the plaintiff to have the order drawn up, but after the lapse of 
four days it was competent to the defendant to apply for that purpose. 
The four days elapsed and nothing was done. On the 6th August 
application was made by the plaintiff to have the order drawn up, 
and on the 7th August the draft of the order was sent to the appel- 
lant. The order was simplicity itself, but the appellant only returned 
the drafton the 16th August. On the s8th August it was signed, 
and on the 3rd September it was filed by the plaintiff. 


Now the learned Judges in the appeal Court have held that in 
determining what is the requisite time referred to in section 12 of the 
Limitation Act the conduct of the appellant must be considered, 
and their Lordships think that in so deiermining they have rightly 
regarded the statutory provision. In their Lordships’ opinion, no , 
period can be regarded as requisite under the Act, which need 
not have elapsed if the appellant had taken reasonable and proper 
steps to obtain the order. Inthe present case he took none, and 
the periods between the 3oth July and the 6th August, and again 
between the 7th August and the 16th August, which were within the 
appellant’s control, are sufficiently great to preverit the appellant 
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s 
had had the benefit of the mortgage, the plaintiff was bound to redeem the 
mortgage : 
Held, that ax this contention involved other considerations, it should not be 
given effect to. 


Appeal by the Defendants. 
Suit for recovery of possession. 


Sir Rash Behary Ghosh, Babus Baidya Nath Dutt and Bhupen- 
_ dra Kumar Ghosh for the Appellants. 


Sir B. C. Mitter, Dr. Dwarka Nath Mitter and Babs Sama- 


rendra Kumar Dutt for the Respondent. 


The judgment of the Court was as follows : 


This is an appeal by the defendants against the decision of 
the Subordinate Judge of Howrah dated the ryth February 1917 
decreeing the suit in favour of the plaintiffs. The plaintiffs’ suit 
was to recover possession of an 8 annas share of certain properties, 
four in number scheduled to the plaint and his claim was resisted 
on the ground that these properties were included with other 
properties ina mortgage executed on the 3rd May 1889 by one 
Nagendra Nath Mallick in favour of one Kedar Nath Kundu Chou- 
dbury in respect of which Kedar Nath obtained a decree on the roth 
September 1892 under which he brought the mortgaged properties 
to sale on the 28th April 1899 two of the properties in suit being 
purchased at the sale by defendants 1-7 and two by one Mohini 
Nath Mitra who subsequently conveyed these to the defendants. 


The properties in suit properly belonged to one Shama Sundari 
Dassi as her Yautuk stridhan. She died on the 23rd March 18732 
leaving her surviving two sons, Jagendra Nath Mullick and Nagen- 
dra Nath Mullick. a childless widowed daughter Kailash Kamini 
and a daughter Krishna Bhabini, the mother of the plaintiff. Shama 
Sundari left a will dated the roth March 1872 whereby after appoint- 
ing her sons Jagendra and Nagendra trustees, she directed them 
to make proper arrangements for managing and preserving her 
properties and to pay out of the profits after deduction Government 
revenue and other expenses the cost of repairs and maintenance of 
Kailash Kamini and of her daughter-in-law Nistarini (who was the 
widow of Khagendra Nath a son of Shama Sundari who predeceas- 
ed her) and the expenses of certain religious observances and cere- 
monies and directed that the balance of the profits should be 
appropriated and enjoyed by Jagendra and Nagendra during their 
life time. The will further provided that on.the death of Jagendra 


ot 
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and Nagendra the son or sons born of their loins who might be 
alive should be equally and fully entitled to the, properties and 
should possess and enjoy the same. The will further provided 
that none of the properties should be sold for the son’s debts and 
that they should not be entitled to transfer the same in any way 
by gifts, sale &c. but that ifthey desired to do any meritorious 
work they would be entitled to pay reasonable expenses for the 
same out of the profits of the properties and that if after starting 
any meritorious work they died their heirs should be bound to 
finish the same. The will contained a provision that if the income 
of the estate was insufficient to pay the Malguzari payable to the 
Board of Revenue the sons would be entitled to pay the same by 
mortgaging the properties, 

On the roth December 1872 Jagendra and Nagendra obtained a 
succession certificate. On the r5th July 1884 Jagendra died child- 
less leaving a widow. On the 17th September 1886 probate of the 
will of Shama Sundari was granted to Nagendra who on the 3rd 
May 1889 executed the mortgage already referred to secure sums 
said to have been previously borrowed to pay Government revenue 
and sums then borrowed for the same purpose. Nagendra died 
intestate on the gth of June 1891 and on the 1oth December 1891 
letters of administration of his estate were granted to his daughter 
Giribala. Apparently before the Subordinate Judge the suit pro- 
ceeded upon the basis that Jagendra and Nagendra acquired abso- 
lute interest of Sham Sundari’s estate (see the finding of the Subor- 
dinate Judge upon the third issue). In the plaint as originally 
drawn the plaintiff claimed the properties in suit as heir of Jagen- 
dra although he subsequently amended his plaint by inserting an 
alternative claim as heir of Shama Sundari. The Subordi- 
nate Judge apparently think that although Jagendra and Nagendra 
acquired life interests only under Shama Sundari’s will their inte- 
rests were subsequently enlarged into absolute interests by reason 
of the plaintiff's mother Krishna Bhabini failing to asert her claira 
as heiress of Shama Sundari after Nagendra’s death.” How this 
could affect the plaintiff's claim if otherwise well founded, we find it 
difficult to understand and it seems to us useless to discuss the 
finding of the Subordinate Judge on this part of the case. The 
case for the appellant was based on this finding and if the finding 
is, as we think, erroneous, many of the arguments raised before us 
on appeal go. 

The real position appears to us to be that upon the true cons- 
truction of Shama Sundari’s will, Jagendra and Nagendra took 
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only life interests, not absolute interests as the appellant contends and 
that as Jagendra had no son and Nagendra no son who survived 
him (his son Jatindra Nath died in February 1891 and thus prede 
ceased him by three months), there was an intestacy after Nagen- 
dra’s death of the corpus of the estate. If this is the true position ag 
we hold it is, it is not disputed that upon Nagendra’s death Krishna 
Bhabini who had a son, the plaintiff, became the heir to Shama Sun- 
dari’s estate. This being so upon her death on the sth September 
1908 the plaintiff as heir of his mother and as heir of Shama Sundari 
became entitled to the estate unless otherwise debarred. The pre 
sent suit was filed on the 3rd December 1913 and consequently no 
question of limitation arises but on behalf of the appellant it is urged 
that as Nagendra was executor and must be deemed to have execut- 
ed as executor and not as trustee, the mortgage of the grd May 
1889, the Subordinate Judge was wrong in holding as he has done, 
that mortgage was invalid as the leave of the Court was not obtained 
and he is also wrong in holding as he has also. done that there was 
no necessity for the mortgage it being urged before us that the mort- 
gagee was not bound to enquire whether the money was required or 
not. We think that it is unnecessary to consider either of these 
questions, 


It appears from the decree of the roth September 1892 in the 
mortgage suit (see Ex. M3) that the suit was against Nagendra’s 
administratrix his daughter Giribala and that no representative of 
Shama Sundari was brought on the reccrd. This being so Shama 
Sundari’s estate is not bound and the decree-holder and those claim- 
ing under him, that is the appellant, have acquired no title against 
the heir of Shama Sundari or Krishna Bhabini, 

This really disposes of the appeal but the learned vakil for the 
appellant in reply contended that even if the mortgage decree was 
not binding on Shama Sundari’s estate that inasmuch as the estate 
had had the benefit of the mortgage the plaintiff was bound to 
redeem the mortgage. This contention as already stated was raised 
in reply for the first time, no such contention was raised in the lower 
Court and it involves other considerations, Firstly we are told the 
purchaser at the auction sale under the mortgage decree has been in 
possession for a good many years, It is said from rgoz, and that 
consequently the mortgage debt if it was a charge on the estate has 
long since been discharged from the rents and profits and secondly 
it is said that in this suit we are dealing only with four of the mort- 
gaged properties and that if the present contention prevailed they 
would only be liable to contribute to the mortgage rateably with the 
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Other properties mortgaged and that there is no eyidence to the value 
of these properties. We do not think that at this late stage we can 
go into this question and accordingly the appeal fails and must be 
dismissed with costs. 

A. TM. Appeal dismissed, 


IH arenema anganan 


Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr, Justice Chotener, 


RAJ CUMAR MANDAL AND OTHERS 
D. 
ALI MIA* 


Possession, suit for— Suit by Landlord—Land in possession of tenant. 


_ It is open to a landlord, when bls title is in jeopardy from the aggression of a 
third person and where his title: may be damaged by a denial of his rights over the 
and, to bring a suit for the purpose of having his rights declared as against such 
wrongdoer and for the purpose of being put into possession of the land as against 
him : Bissesuri v. Barada (1) followed. 


` The plaintiffs were prejudiced by the intrusion of defendant No. 1 into their 
tenancy. His occupation resulted in the ouster of the real tenant-defendant No 
7. The result was that defendant’ No: 7 failed to collect rent from his under- 
tenants and stopped payment of rent to the plaintiffs : 


Held, that it was open to the plaintiffs to institute a suit to recover possession 
ofthe land by declaration of their title— such possession when recovered from 
defendant No. 1 to be held by the plaintiffs through defendant No. 7—the tenant 
whothad been dispossessed by the trespasser. 


x Appeal by the Plaintiffs, 
i < Suit for recovery of possession of land upon ae of title. 
The material facts appear from the following judgment of 


Cuming J: The facts of the suit out of which the appeal has 
arisen are as follows: Jadab Mandal father of plaintiffs Nos. 1 and 


. © Letters Patent Appeal No. 20 of 1921, against the decision of Mr. Justice | 
Cuming in Appeal from Appellate Decree No. 2330 of 1919, dated the 21st Febru- 
ary, 1921 against the decision of Babu Nalini Kanta Bose, Officiating Subordinate 
Judge, rst Court, of Faridpor, dated the 2nd August, 1919, reversing that of 
Babu Asutosh Roy, Munslff, 1st Court. of Gcalando, dated the 17th June, 1918. 

W) (£83. 1. Le Re 10 Calc, 1076, 


a 
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sang pro forma defendants 3 and 4 and his brother Pijan Mandal 
held some lands under two separate jammas. 

Pijan Mandal settled bis land with pro forma defendant No. 6. 
Jadab died leaving his four sons all minors. During their minority 
their mother #70 forma defendant No. 5. settled their land with 
defendant No. 2. Defendant No. 2 resettled portion of the land 
with defendant No. 5. Then defendant No. 1 who contests the 
appeal executed a kabuliat in favour of defendant No. 5 for a por- 
tion of the land resettled with her but the kabuliat was not 
accepted, f 

Defendant No. 2 also settled with defendant No. 7 the land not 
resettled with defendant No. 5 with the po Jorma defendant No. 7. 
He sued the tenant for rent and the suit was dismissed on the 
ground that Defendant No. 1 held the land (the land in the present 
suit) under gro forma defendant No. 5 ; since then defendants 1 and 
a are in possession. Hence the suit for recovery of possession after 
declaration of title. i 

Defendants Nos, 1 and 5 contested the suit. Defendant 2 filed 
a written statement but took no further part, Defendant No. 1’s case 
was that he had a settlement of the land in suit from defendant No., 
5 the widow of Jadab Mandal. The learned Munsif found that the 
plaintiff had title to the land in dispute but that defendant No. 1 was 
a tenant of the suit land under the plaintiffs and hence the, 
plaintiffs were not entitled to eject the defendant No. r. In appeal 
the learned Subordinate Judge held that defendant No r was nota 
tenant under the plaintiff but that defendant No 7 was the tenant. 
under the plaintiff and he ordered that the suit should be decreed 
in full and that the plaintiff should get possession through 
defendant No 7 on ejecting defendant No. 1. 

Defendant.No. 1 has appealed and his sole contention before 
me is that so long as the tenancy subsists between the plaintiff and 
defendant No. 7 the plaintiff is not entitled to khas possession and 
cannot eject him (defendant No. 1). He contends that he cannot 
be ejected until the tenancy of defendant No, 1 is determined by 
Defendant No, 7. 

The contention appears to me to be correct. So long as the 
tenancy between plaintiff and defendant No. 7 subsists plaintiff is 
not entitled to eject aefendant No. 1. 

The question is clearly one between defendant No. r and defen- 


dant No. 7 and until the tenancy is determined plaintiff cannot eject 


the defendant No. 1. 
The appeal must succeed and that portion of the decree of the 
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lower appellate Court by which the plaintiff is held to be entitled 
to eject defendant No. 1 must be set aside. 


` The appellant is entitled to his costs in all the Courts. 
_From this decision, the plaintiffs appealed under clause 15 of 
the Letters Patent, f 


Babu Sures Chandra Talukdar for the Appellants. 
Dr. Sarat Chandra Basak and Babu Dwijendra Krishna Dutt 
for the Respondents. i 


The judgment-of the Court was delivered by 


` Mookerjee J: This is an appeal under clause 15 of the Letters 
Patent from the judgment of Mr. Justice Cuming in a suit for: 
recovery of possession of land upon declaration of title. The plain- 
tiffs and the first two defendants are four brothers and are interested 
in thé land in equal shares. According tò the plaintiffs, the 
seventh defendant is their tenant and they have been evicted from 
the land by the first defendant who is a trespasser. The seventh 
defendant instituted a auit for rent against the under-tenants, with 
the result that the suit was dismissed, because the first defendant is 
in wrongful possession of the land. The seventh defendant there- 
upon stopped payment of rent to the plaintiffs. The plaintiffs were 
consequently constrained to institute this suit for declaration of title 
and recovery of possession by ejectment of the first -defendant 
through the seventh defendant. The first defendant pleaded that. 
he held as tenant under.the ‘plaintiffs by attornment in favour of 
their mother, which, according to him, created a tenancy operative 
against the plaintiffs. The Court of first instance came to the conclu- 
sion that this alleged tenancy of the first defendant under the plain- 
tiffs was established and in this view dismissed the suit. Upon appéal, 
the Subordinate Judge came to the conclusion that the alleged 
tenancy. of the first defendant was not established, but that the land 
was held by the seventh defendant as tenant under the 
plaintiffs. The Subordinate Judge thereupon decreed the suit. “His 
decree declared that the plaintiffs had one-half share in the 
land and also directed that they do get possession through the 
seventh defendant by ejectment of the first defendant there- 
from. On appeal to this Court, Mr. Justice Cuming has held 
that as there is an outstanding term in the seventh defen- 
dant, the plaintiffs are not entitled to a decree for ejectment. 
In this view, he has allowed the appeal in part and set aside that 
‘portion of the decree of the Subordinate Judge which entitled 
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the plaintiffs to get possession of the disputed land through the 
seventh defendant on ejectment of the first defendant. On the pre- 
sent appeal, the plaintiffs have contended that the decree made by 
the Subordinate Judge was correct on principle and should not 
have been set aside. 

The principles applicable to cases of this character have been 
examined in a long series of decisions. In the case of Bissesuri Dabeea 
v. Barada Kanta Roy Chowdhury (1), Sir Richard Garth C. J. stated 
that it is open to a landlord, where his title is in jeopardy from the 
aggression of a neighbouring zemindar and where his title may be 
damaged by a denial of his rights over the land, to bring a suit 
for the purpose of having his rights declared as against such wrong- 
doer and for the purpose of being put into possession of the land as 
against them. Sir Richard Garth C. J. distinguishes the earlier 
decision in Womesh v. Raj Narain (a), which is in accord with the 
decision in Davis v Kasec Abdool Hamid (3) and confirms the prin- 
ciple that a landlord’s cause of action to recover possession froma 
. tenant or any one claiming under the tenant only accrues from the 
time when he determines the tenancy, and there can be no limitation 
or adverse possession as against a landlord so long as the tenancy 
continues. In the case before us, as in the case before Sir Richard 
Garth, the plaintiffs have been seriously prejudiced ty the intrusion 
of the respondent into his tenancy. His occupation has resulted in the 
ouster of the real tenant—the seventh defendant. The consequence 
has been that the seventh defendant bas failed to collect rent 
from his under-tenants and has stopped payment of rent to the 
plaintiffs. In such circumstances, the principle enunciated by Sir 
Richard Garth becomes clearly applicable. This doctrine was 
recognised inthe cases of Kali Krishna v. Golam Ali (4), and 
Sarat Chandra Singha v. Nritya Gopal Biswas (5). The same 
point arose for consideration before a Full Bench in the case of 
Sita Ram v. Ram Lal (6). Sir John Edge, C J. elaborately dis- 
cussed the principle applicable to cases of this description and came 
to the conclusion that ‘it was open to the landlord to institute a suit 
for recovery of possession froma trespasser through the interven- 
tion of his tenant. A landlord whose title is denied by his tenant 
has got a right to have the tenancy determined. A landlord whose 
title is questioned by any one else than the tenant has got a right 
to a declaration under section 42 of the Specific Relief Act ; and if 


(1) (1883) I. L. R. 10 Calc. 1076. fa) (1868) ro W- R. 15, 
(3) (1867) SW. R. 35. (4) (1886) L L, R. 13 Cale. 3. 
(5) (1910) 13 C, La J. 284. (6) (1896) I. L. R. 18 All, 440. 
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any one enters on the receipt of the rents and profits of the land 
and takes from his tenants the rents which were due to him, he is 
entitled as against such person, not only to a declaratory decree 
declaring his title and that the other person has no title, but toa 
decree putting him into possession, that is, what is known as formal 
possession as contradistinguished from actual or khas possession 
of the lands as against the person wrongfully taking the rents and 
profits to which he, the landlord, is entitled. Itis an error to com 
sider that any new system of procedure is required.” The same 
view was recognised and applied in the cases of Somiammal v. 
Vellaya Sethurayan (1), and Tiru Vengada v. Venkatachala (2), 
These cases distinguished the earliar decision in Ramanadan v. 
Pulikutt (3). Reference has also been made to the decisions in 
Akhil Chandra Dey v. Akhil ‘Chandra Biswas (4) and Jagannatha 
Charry v. Rama Rayer (5), which confirmed the proposition that 
a landlord holds possession through a tenant and can bring a suit 
under section 9 of the Specific Relief Act to recover possession of 
property of which he has been dispossessed by act of a third party. 
We are consequently of opinion that it was open to the plaintiffs, 
in the events which have happened, to institute this suit to recover 
possession of the land vy declaration of their title —such possession 
when recovered from the first defendant to be held by the plaintiffs 
through the seventh defendant-—the tenant who had been dispossess- 
ed by the trespasser. The decree of the Subordinate Judge conse- 
quently signifies that in execution of the decree, at the instance 
of the plaintiffs, the first defendant is to be evicted from the land 
and it is to be declared at the same time that upon such eviction 
the seventh defendant will be entitled to keep the land and continue 
to hold the land as tenant of the plaintiffs. 

The result is that this appeal is allowed, the decree of Mr. Jus- 
tice Cuming set aside and that of the Subordinate Judge restored 
with costs here and below. 


A. T. M. | L. P. A. allowed. 
(1) (1914) 29 M. L. J. 233. (2) (rgre) 1, L. R. 39 Mad. 1042. 
(3) (1898) I. L. R. 21 Mad. 288. (4) (tort) 15 C. W. N. 715, 


(5) (1904) 1. L. R. 28 Mad. 238. 
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CIVIL RULE. 
Before Mr. Justice B, B. Ghose, 


BASANTA KUMARI GUPTA AND OTHERS 
v. 
ABHOY SANKAR SEN AND OTHERS,” 


Apfeal—-Review, granting of-=Erronsous order—Civil Procedure Code (Act Y of 

1908), Sec. 151, O. 47 Rr. 1,7. 

A suit was dismissed for default. As ong of the plaintiffs was personally 
present at the time of the said order, an application for review was filed, on which 
the following order was passed by the Munsiff: “I set aside the order of dis- 
missal of the suit and restore the suit in the exercise of inherent jurisdiction of this 
Court as section t31 of the Code of Civil Procedure gives me based on the 
application under order 47, rule 1 C. P. C.” Against this order, an appeal was 
preferred by the defendants to the District Judge, who set aside the order of the 
Munsiff restoriag the original suit : 

Held, that though there might sot have been sufficient reasons for entertaining 
an application for review, there was no appeal from that order, however erroe 
neous it might be. 

Held algo, that there was no appeal’ to the District Judge against an order 
passed under section 151 of the Code of Civil Procedure. i 

Application for Revision under section 115 of the Code of Civil 


Procedure by the Plaintiffs. 
The material facts appear from the judgment. 
Babu Sures Chandra Talukdar for the Petitionors, 
Babu Nagendra Nath Ghose for the Opposite p irty. 


The following judgment was delivered by 

B. B. Ghose J: This Rule was obtained by ‘he plaintiffs for 
revision of an order passed on appeal by the District Judge of 
Dacca, dated the 23rd September, 1921, from an order of the Mun- 
sif of the same place dated the 7th February, r921, by which he 
set aside the order of dismissal of a suit and restored it for hearing. 
What happened was that the suit had been proceeded with for a 
considerable time and, as the learned Munsif observes, was ad- 
vanced to some extent and that the plaintiffs had spent a good deal 
of maney for it The suit related to establishment of the plaintiffs’ > 
title to a piece of land and if the plaintiffs’ allegations in the plaint 


"eCivil Rule No. 2 of 1922, against the decision of W, N. Delevingne Esq., 
District Judge of Dacca, dated the 23rd September, 1921, reversing that of Babu 
M. N. Lahiri, Munsiff, sth Court, of Dacca, dated the 7th February, 1938. sa 
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are true, the act of the defendants would affect their rights toa 
very great extent. On the last occasion when the suit came up for 
hearing before the Munsif it so happened that the two pleaders 
engaged for the plaintiffs were both absent. The Munsif dismissed 
the suit for default. There was an application for restoration of 
the suit shortly afterwards under order 9 rule g Civil Procedure 
Code. But a difficulty was found in proceeding with the applica- 
tion under that rule as one of the plaintiffs happened to be present 
in person in Court when the order for dismissal was made. This 
difficulty felt by the Munsif was overcome by his allowing the 
plaintiffs to alter their application for restoration of the suit to one 
for review of his previous order and this, it appears, was not object- 
ed to by the defendants. Then the Munsif treating that application 
as an application for review under order 47, rule r Civil Procedure 
Code set aside his previous order of dismissal of the suit. He states 
in his judgment, “I set aside the order of dismissal of the suit and 
restore the suit in the interest of justice and in the exercise of 
inherent jurisdiction of this Court as section 151 of the Code of Civil 
Precedure gives me based on the application under order 47, 
rule 1 Civil Procedure Code.” Then he imposed certain terms on 
the plaintiffs as regards payment of costs. 

The defendants appealed to the District Judge and on appeal the 
learned Judge held that the plaintiffs had failed to show that they 
had any sufficient cause for applying for review of judgment and 
thereupon allowed the appeal and set aside the order of the Munsif, 
restoring the original suit. The question raised by the petitioners is 
that the appeal to the District Judge was incompetent having regard 
to order 47, rule 7 of the Code of Civil Procedure. It is contended 
by the opposite party that there was an appeal to the District Judge, 
because the order of the Munsif contravened the provisions of rule 
4, sub-rule (1) of order 47 and secondly, that the order of the Mun- 
sif restoring the suit having been passed without jurisdiction, I 
should not in any case restore the order of the Munsif. With 
regard to the last contention, I am of opinion that assuming that 
the Munsif’s order was not in strict accordance with the procedure 
laid down in the Civil Procedure Code, the result has been to 
remove a great hardship, and it was, as he himself has put it, “ in 
furtherance of justice.” IfI were asked to set aside this order in, 
revision I do not think I should have interfered with it in the 
exercise of my discretion. If, however, as the learned vakil for the 
opposite party contends, the appeal to the District Judge was com- 
petent, this Court cannot revise the order of the District Judge. .It 
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seems to me that there was no appeal from the order of the Munsif 
‘to the District Judge under the provisions of the Code of Civil Pro- 
cedure. The learned Munsif took into consideration the facts 
under which he made his previous order and although according 
to the provisions of the Code, there might not have been sufficient 
reasons for entertaining an application for review of judgment, there 
was no appeal from that order, however erroneous it might be, as 
the grounds on which such an appeal may be entertained are res- 
tricted by the provisions of rule (7) order 47. I do not think that 
the order of the Munsif contravenes any of the provisions of order 
47, rule 4. Moreover the learned Munsif purported to have exercis- 
ed the inherent jurisdiction of the Court under section 151 of the 
Code of Civil Procedure. There could not be any appeal to the 
District Judge against an order passed under section x5r. I there- 
fore, hold that the appeal to the District Judge was incompetent 
and the order of the District Judge passed on appeal must there- 
fore be set aside as without jurisdiction and that of the Munsif 
restored. 

Under the circumstances however the petitioners must pay the 
costs of the appeal before the District Judge to the opposite party. 

“I make no order as to costs in this Court. 


ATN. Rule made absolute. 


Befors Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
$ Mr. Justice Panton, 


ASUTOSH CHATTERJEE 
Os 
UPENDRA CHANDRA AICH*, 


Revision—Calcutia Rent Act (Ill B. C. of 1920), Secs. 2 ( tT) 15, 18—" Fixing of 
standard rent’ 


The decision of the Rent Controller fixing the standard rant under section 2 
(£) (il) and not under section 15 of the Calcutta Rent Act, is open to revision. 


The Calcutta Rent Act contemplates fixing of the standard rent by the Con- 
troller even in cases not coming under section 15: in other words, in cases 
éOming under section 2 (f) of the Act. i 


#Civil Rule No. 545 of 1922, against the order of Babu S, C., Banerjee, Presi- 
dent of the Calcutta Improvement Tribunal, dated the roth July, 1922. 
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e 
The word ‘ fixing’ in section 18 of the Calcutta Rent Act, is not limited to 
the case of settlement of the rent by the Controller. It is applicable not only to 
the cases specified in section 15, but also cases coming under the first and second 


Clauges of section a (f). 


Application for Revision under section 115 of the Code of Civil 
Procedure by Landlord. 


The material facts appear from the judgment. 
Babus Amarsndra Nath Bose and Satindva Nath Mookerjee 
for the Petitioner. 


Batu Abinas: Chandra Ghose for the Opposite Party. 
GAV 


The judgment of the Court was as follows : 


This Rule arises out of proceedings under the Calcutta Rent 
Act, and the question involved is whether the President of the 
Tribunal is right in holding that an application for revision under 
section 18 of the Act could not be made in this case because 
there was no decision of the Controller fixing the standard rent. 

The landiord stated that the premises were let out at a rent of 
Rs, 70 the tenant, on the other hand, stated that it was Rs. so only. 
The tenant applied to the Rent Controller for certifying the stan- 
dard rent. < 

The Rent Controller after a consideration of the evidence came 
to the conclusion that the rent should not be more than Rs. 50 
per month inclusive of taxes, and that the rent was fixed at this rate 
when the applicant came in, and he made the following order: 
** Rupees fifty inclusive of taxes is therefore the standard rent of 
this portion (eastern) of the premises occupied by the applicant 
under gection 2 (f) (ii) of the Act.” 

Both parties applied to the President of the Tribunal under 
section 18 of the Act, and he was of opinion that an application 
for revision under section 18 could be made only in cases where the 
Rent Controller fixes the standard rent under the provisions of sec- 
tion 15 of the Act, that as the Controller’s decision in the present 
case has been given expressly under section 2 (f) (ii) of the Act, he 
did not fix any standard rent for the premises and that therefore 
the order was one which could not be revised under section 18 of 
the Act. 

Now section 18 provides for an application for revision to the 
President of the Tribunal if the decision of the controller fixing the 
standard rent for any premises is questioned. There is no doubt 
that there was a decision of the Controller in this case. The only 


t 
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question is whether there was a decision fixing the standard 
rent. $ 4 


The standard rent is defined in section 2 clause (f), and it 


means (i) the rent at which the premises were let on the rst day of 
November 1918, or when they were not let on that date, the rent 
at which they were last let before that date and after the first day 
of November 1915, with the addition, in either case, of ten per- 
cent on such rent ; (ii) in the case of any premises which were or 
shall be first let after the first day of November 1918, the rent 
at which the premises were or may be first let ; (ili) in the cases 
specified in section 15, the rent fixed by the Controller. 

The word “ fix” has not been defined in the Act. It no doubt 
means “to settle” and that is the view which has been taken by the 
learned President. It also means “ to specify” or “ to determine” 
(see the Oxford Dictionary). In theabsence of any definition of 
the word in the Act, we do not see any sufficient reason for limiting 
the word to the case of settlement of the rent by the Controller, 
unless there is a clear indication in the Act that the word is used 
in that restricted sense. We do not find any such indication. : On 
the other hand, referents to some of the other sections would indi- 
cate that the expression “fixing” is applicable not only to the cases 
specified in section 15, but also cases coming under the rst and 2nd 
clauses of section 2 (f) Thus section 8 provides that “ wherever 
an increase of the rent of any premises is allowable under the pro- 
visions of this Act, no such increase shall be recoverable until the 
expiry of one month after the landlord has served on the tenant 
a notice in writing of his intention to increase the rent, accompani- 
ed by a certificate from the Controller fixing the standard rent.” 
It appears from the terms of this section that no increase of the 
rent allowable under the Act can be recovered unless notice be 
served upon the tenant accompanied by a certificate from the 

` Controller fixing the standard rent. This will cover a case of the 
rent originally payable on the rst November, 1918, with the addition 
of the statutory ro per cent. on such rent. 

It is contended, however, by the learned pleader for the opposite 
party that that section contemplates a case where the rent exceeds 
the standard rent because the additional 10 per cent. is included in 
the standard rent under section 2 (f). l 

There is no doubt that the ten per cent. is included in the stan- 
dard rent ; but the 10 per cent addition is an “ increase of the rent” 
which is allowable under the provisions of this Act, because section 
2 (f) is also a provision of the Act, and the section seems to lay 
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down that no sum in excess of the rent originally payable can be 
recovered without a certificate from the Controller fixing the stan- 
dard rent, where of course there is a dispute between the parties, 

The learned pleader for the opposite party pointed out that sec- 
tion 8 of the Burma Rent Act (Ilof 1890) which has been followed 
by the Calcutta Rent Act, lays down that the certificate of the. 
Controller fixing the standard rent must be served along witha 
notice upon the tenant only in cases mentioned in sections 5 and 7, 
but that the clauses (a) and (b) of section 8 which thus limit the’ 
application of the section have been omitted from the Calcutta 
Rent Act. The natural inference however from that omission would 
be that instead of confining the operation of section 8 to certain cases 
i. e„ sections 5 and 7, the Calcutta Rent Act provides generally for 
a notice wherever an increase of the rent-of any premises is allowed. 
The learned pleader also contended that the word “ certifying” has 
been used in the Act as distinguished from “ fixing.” But the two 
expressions refer to two different things. The certificate is to be 
granted after the rent is fixed and it is to be granted to either of the 
parties. We do not think therefore, that the use of the two expres- 
sions leads to the conclusion that the fixing of rent by the Control- 
ler can be made only under the provisions of section 15. |, 

It appears therefore that the Act contemplates fixing of the 
standard rent by the Controller even in cases not coming under 
section rg ; in other words, in cases coming under section 2 (f) (i) : 
and if the word “ fix” has been -used in that section in a particular 
sense, we must give the word the same meaning' in other portions 
of the Act where it occurs. 

We are accordingly of opinion “that” the order of the Rent Con- 
troller is liable to revision under section 18 of the'Act. The order 
of the President is therefore set aside and the case is sent back to 
his Court in order that he may hear the applications made to 
him by both the landlord and the tenant and dispose of them 
according to law. 

The opposite party, however, must pay the costs of the peti- 
tioner, the hearing fee in this Court being assessed at 2 gold 
mohurs. The costs in the lower Courts will abide the result. 


A.T. M. va Rule made absolutes: Case sent back, 
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CRIMINAL REVISION: 
Before Mr. Justice Walmsley, and Mr, Justice Sukrawardy, 


GOSTO BEHARY BASU AND OTHERS 
v. 
BAISTAM DASS DEURA.# 


Procedure—Changing procedure in the middle of a trial—Regular trial changed 

into summary trial. - ’ 

"A Magistrate cannot change to the prejudice of an accused a procedure in the 
middle of a trial. : 

A Magistrate caused the examination in chief of the prosecution witnesses to 
be recorded in the form of a narrative under section 359 of the Code of Crimical 
Procedure, while the cross-examination of those same witnesses and the whole 
` evidence of the defence were taken down summarily under Chap. XXII: 


Held, that the Magistrate’s procedure was not authorised by law and caused 
prejudice to the accused under the circumstances of the case, 

Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by the Accused, 

The material facts appear from the judgment. 

The Sub-Deputy Magistrate convicted the petitioners under 
section 186 I. P. C. and sentenced petitioner No 1 to pay a fine of 
Rs. 150, petitioner No. 2 to a fine of Rs. 30 and petitioner No. 3 to 
a fine of Rs. 75 or in default each to suffer rigorous imprisonment 
for- 3 weeks, An application for a reference of which order to 
the High Court for revision was rejected by the Sessions Judge. 
Hence this application, 

Babus Nagendra Nath Ghose and Dwigendra Krishna Dutt for 
the Petitioners, 

Babu Narendra Nath Chowdhury for the Opposite Party. 

The judgment of the Court was delivered by 

Walmsley, J: The petitioners have been convicted under sec- 
tion 186 I. P. C. and’ sentenced topay fines of Rs. 150,30 and 75 
respectively. The Magistrate purported to dispose of the case under 
summary procedure. So under section 414 Cr, P. C. the peti- 
tioners had no right of appeal. They moved the Sessions Judge for 
a reference to this Court, but without success, 

*Criminal Revision No. 226 of 1922, against the order of the Sessions Judge of 
Hooghly, dated the 23rd January, 1922, rejecting the application for reference to 
High Court against the order of the Sub-Deputy Magistrate of Ulubaria, dated 
the and December, 1921, ' 
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The circumstances under which we issued a Rule are as follows; 

The petitioners were summoned under section 186 and section 
206 I. P. C. Offences under the latter section cannot be tried sum- 
marily, and the learned Magistrate began to try the case under 
Chapter XXI, recording the evidence in the manner prescribed in 
Chapter XXV, Seven witnesses for the prosecution were thus 
examined in chief on September 17th: the accused were also exa- 
mined on that day. Then the Magistrate recorded this order: “As 
no offence under section 206 I. P. C. has been made out, the case 
will go on under sections 186, 143 I. P. C. and will be tried under 
section 260 Cr. P, C.” Afterwards, on the zogth of September, the 
prosecution witnesses were recalled for cross-examination. Then 
defence witnesses were examined and the Magistrate then made 
use of one of the forms authorised for use in summary trials, and 
recorded a judgment which began on the first page of that summary 
form. | 


So far as the examination of the witnesses is concerned, it may 
be that the record is as full as it would have been if there had been 
no change of procedure. The cross-examination of the prosecution 
witnesses covers a fair amount of paper, and save for the facts that 
the usual details of parentage, residence and occupation are not 
given the same is true of the evidence given by the defence 
witnesses. 


The argument pressed before us and the ground on which we 


`~ issued the Rule is that the learned Magistrate could not after 


examining the prosecution witnesses in chief in the regular manner, 
change his procedure to that allowed by chapter XXII. 

The learned Magistrate in his explanation has drawn our atten- 
tion to several reported decisions but none of them touch the point 
now raised. We are not concerned with the question whether a 
Magistrate may strip a story of its embellishments, but with the ques- 
tion whether he may change his procedure in the middle of a trial, 

The Code itself provides by the second clause of section 260 (2) 
for the converse of what has happened here, and requires in effect 
a de novo trial. I doubt however whether any useful inference can 
be drawn from the absence of any provision as to what should be 
done when in the course ofa regular trial, it appears desirable that 
the case should be tried summarily. 

It appears to me that the question resolves itself into the ques- 
tion whether the petitioners have been prejudiced or not. The 
learned Magistrate says that they have not been prejudiced I cannot 
agree. On the contrary, I think the petitidners have suffered 


4 
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prejudice in two ways. The first is in the recording of evidence. 
Possibly in fact the record -is as full as it would have been had the 
Magistrate continued to. try the case in the-regular manner, but we 
have to look at what the law required of the trying Magistrate and 
an accused person may reasonably complain of a procedure which 
has caused the examination-in-chief of the prosecution witnesses to 
be recorded in the from of a narrative under section 359 Cr. P. C. 
while the cross-examination of those same witnesses and the whole 
evidence of the defence witnesses need not appear on the record at 

all. The second and graver prejudice is that two of the petitioners 
have lost the right of appeal. That is a loss which needs no com- 
ment. I only wish to point out that the gravity of the prejudice 
seems enhanced rather than lessened by the fullness of the record 
actually prepared by the Magistrate. Prima facie there is material 
on which an appellate Court could exercise its judgment, buta 
few words in the order sheet and the use of a form with a particular 


beading have deprived two of the petitioners of the right they would 


otherwise have had. : i: ‘ 


In my opinion the Rule must be made absolute on the ground 
that the Magistrate’s procedure is not authorised by law and has 
caused prejudice to the petitioners. 


The result is that the convictions and sentences are set aside ; 
and it is ordered that the fines if paid be refunded. 


We aretisked to say that the case should not be retried by the 


“same Magistrate as he has shown cause before us and also before 


the Sessions Judge, and consequently he may find it difficult to 
approach the case with an open mind. As the learned pleader on 
behalf of the petitioners undertakes that his clients will not ask for 
the prosecution: witnesses to be again examined in chief, I think 
this concession may be allowed. The case will go back to'be tried 
by some competent Magistrate, other than Mr, R. L. Acharjee, to 
be nominated by the District Magistrate ; and such Magistrate will 
proceed with the case from the point which it reached on Septem- 
ber 17th, änd dispose of it in accordance with law. 


A. T. M, Rule made absolute, 
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uane Str Asutosk Mookerjec, Knight, Judge, and Mr. Justice 
Rankin, 


MAHAMMAD MAZAHARAL AHAD 
Hi ` 


MAHAMMAD AZIMUDDIN BHUIAN.* | 
Limiiation—Limitation Act (IX of 1908), Sch I, Arts, 103, 104, 116—Suit for 
~ recovery of dower debt— Money claim—Compensation and damages—Legis- 
lature— Presumption—Construction put upon an Act. 


' Article 116, schedule I of the Limitation Act applies to suits for recovery of 
dower debt when there is a registered dower deed, although articles 103 and 104 
would apply when there is no such registered instrament: Tricumdas v. 
Gopinath (1) applied. i l 

The expression compensation is not ordinarily used as an equivalent to 
damages, although compensation may often have to be measured by the same 
tule as damages in an action for the breach : Dixon v. Calerafé (2). 


The legislature is presumed to know not only the general principles of law, 
but also the construction which the Courts have put upon particolar statutes ; 
where a section of an Act which has received a judicial construction is re-enact- 
ed ia the same words, such re-enactment is treated asa legislative recognition of 
that construction: Yogendra v. Shyam Das (3) and other cases. 


Appeal by the Defendant. 
Suit for recovery. of the plaintiff's share of the dower debt. ` 
The material facts appear from the judgment. 
Babus Biraj Mohan, Mojumdar and Chandra Sekhar Sen for 
the Appellant, ` 
` Babu Rajendra Chandra Guka for the Respondent. 
The judgment of the Court was delivered by 


Mookerjeoe J :—The facts material for the determination of the 
question of limitation raised in this appeal are no longer in dispute 
and may be briefly recited. The plaintiff respondent, a Mahome- . 
dan gentleman, gave his daughter in marriage to the defendant 
appellant. At the time of the marriage, the defendant executed 


* Appeal from Appellate Dectee.No.-87 of 1921, against the decree of Bana- 
mali Sen Esq, Additional District Judge of Dacca, dated the 5th October, 1920, 
affirming that of Babu Narendra Nath Ghosh, Subordinate Judge of Dacca, 
dated the goth March, 1917. 

(1) (1916) L. R. 44 L A. 65; I L, R. 44 Cale. 9593 25 C. La J. 279 

(2) (1892) 1 Q. B. 458 (463). 

(3) (1909) 1. L. R, 36 Calc. 543; 90 L. J. 37i. 
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and registered in favgur of his wife a dower deed, on the 15th Sep- 
tember, 1908. The deed fixed the dower at Rs. 5000 ; one half 
was prompt and payable on demand ; the other half was deferred. 
The lady died on the 18th September 1909. On the roth Septem- 


ber 1915, the plaintiff, as one of the heirs at law of his daughter, 
instituted the present suit against the son-in-law for recovery of his ' 


one-third share of the dower debt. The defendant pleaded, 
amongst other defences, the bar of limitation. The Court of first 
instance held that the suit was governed not by the three years, 
but by the six years, rule of limitation and decreed the claim. On 
appeal, this decision has been affirmed by the District Judge. 


On the present appeal, that decree has been assailed on the ground’ 


that the suitis barred by the three years rule of limitation. The 
respondent has urged that the six years rule is applicable, as the 
dower was fixed by a registered document, 

Art, 103 of the schedule to the Indian Limitation Act, 1908, 
provides as follows :— 

“103, Asuit by a Mahomedan for exigible dower shall be 
instituted within three years from the date when the dower is 
demanded and refused, or (where during the continuance of the 

` marriage, no such demand has been made) when the marriage is 
dissolved by death or divorce.” 

Art. 104 provides as follows : 

“ roq, A suit by a Mahoriedan for deferred dower shall be institu- 
ted within three years from the date when the marriage is dissolved 
by death or divorce,” 

In the case before us, as there was no demand and refusal 
during the continuance of the marriage, time ran, both as regards 
the prompt and the deferred dower, from the date when the mar- 
riage was dissolved by death. Consequently, the suit should have 
been, prima facie, instituted within three years from the 18th 
September, 1909 when the lady died. But the plaintiff has urged— 
and his contention had been accepted by the Courts below—that as 
the dower deed was registered, he is entitled to the benefit of 
Art, 116, 

Art. 116 provides as follows : 

“116. A suit for compensation for the breach of a contract, 
in writing registered, shall be instituted within six years from the 
date when the period of limitation would begin to run against a suit 
brought on a similar contract not registered.” 

This plainly refers to Art. 115 which provides as follows : 

“115. A suit for compensation for the breach of any contract, 
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express or implied, not in writing registered and hot herein especially 
provided for, shall be instituted within three years from the date 
when the contract is broken, or (where there are successive breach- 
es) when the breach in respect of which the suit is instituted occurs, 
or (where the breach is continuing) when it ceases.” 

The appellant has contended that even if we assume that the 
present suit for recovery of tbe dower debt may be treated asa 
suit for compensation for the breach of a contract in writing 
registered within the meaning of Art. 116, that article, which 
provides a general rule applicable to contracts in writing registered 
cannot be applied when there are special articles, namely, articles 
103 and 104, which precisely cover the case. The appellant has, 
in fact, invoked tle well-established principle that if there are two 
articles in the schedule to the Limitation Act, which may possibly 
govern a case, the one more general and the other more special, 
the more particular and specific article should be regarded as the 
one governing the case. Illustrations of the application of this 
doctrine may be found in the cases of Zskur Chunder v. Jidun (1); 
Sharoop Duss v. Joggessur (2); Natesan v Soundararaja (3) ; Run- 
chordas v. Parvatibai (4); Narmadabait v. Bhavani (5). The prin- 
ciple, generalia specialibus non derogant, specialia derogant generali- 
dus, has been recognised elsewhere, and illustrations of the doctrine 
that general provisions do not derogate from special provisions, but 
that the latter do derogate from the former, are by no means rare ; 
see Hunter v. Knockolds (6); Churchill v. Crease (7); De Winton v. 
Greson Corporation (8); Pretty v. Solly (9). The respondent has not 
denied that this argument carries considerable weight ; but be has 
urged that it is too late for this Court to depart from what has been 
recognised in a long line of cases as the true scope of Art. 116, 
including the decision of the Judicial Committee in Tricumdas v. 
Gopinath (to). As will presently appear, from an examination of 
numerous judicial decisions, Art. 116 has been held applicable, by 
reason of the existence of a written and registered contract, in class- 
es of cases which are prima facie governed by special provision con- 
tained in the schedule to the Indian, Limitation Act. 

(1) (1888) 1. L. R. 16 Cale. 25. 
(2) (1899) I. L. R. 26 Calc. 564 F. B, (3) (1897) 1, L. R. 21 Mad. 141. 
(4) (1899) 1. La R. 23 Bom. 7253 L. R. 26.1 A. 7r.’ 
(5) (1902) 1. L. R. 26 Bom. 430. 
(6) (1850) I Mac. & G. 640; 84 R. R. 217. 
(7) (1828) 5 Bing. 180. (8) (1859) 26 Beav. 533: (543). 
(9) (1859) 26 Beav, 606 (610). , 
` (10) (1916) L. R. 44 L A. 65; L L. R. 44 Cale, 7593 a5 C. L, |. 279. 
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Art, §7 provides as follows : 


“57, A suit for money payable for money lent shall be instituted 
within three’ years from the date when the loan is made.” It has 
been repeatedly held that a suit on a registered bond for recovery 
of a specific sum of money is governed not by Art. 57 but by Art. 
116; see Nobocoomar v. Siru Mullick (1); Kalut Ram v, Lala 
Dhanukdhari (2); Sham Charan v, Debya Singh (3); Kerr v. 


Ruxton (4); Nistarini v, Chandi (5); Ram Narain vw. Odindra 


Nath (6) ; Challaphroo v, Banga Bekari (7); Husain Ali v. Hafiz 
Ali (8); Khunni v. Nasiruddin (9); Sushil v, Gauri (10); Ganesh 
Krishn v. Madhaorav (11) ; Magaluri v. Narayana (12); Viswanath 
v. 5. 1. Bank (13). i 


Art. 64 provides as follows : 


“64. A'suit for money payable to the plaintiff for money found 


to be due from the defendant to the plaintif on accounts stated 
between them shall be instituted within three years from the date 
when the accounts are stated in writing signed by the defendant 
or his agent duly authorised in this behalf, unless where the debt is, 
by a simultaneous agreement in writing signed as aforesaid, made 
payable at a future time, and then when that time arrives.” 


Art. 106 provides as follows ; 


“06, A suit for an account and a share of the profits of a 
dissolved partnership, shall be instituted within the three years from 
the date of the dissolution,” 


With reference to these articles, it was ruled in Ranga Reddi v. 
Chinna Reddi (14), that where a registered partnership contract binds 
the parties to pay the loss according to their respective shares, a suit 
to recover the defendants’ share of the loss, on a settlement of 
accounts between the plaintiffs and the defendants, is governed, 
neither by Art. 64, nor by Art. 106, but by Art, 116. Itis to be 
noted, however, that in Vairavan v. Ponnayya (15), the Court ex- 
pressed its unwillingness to hold that Art. 116 could be stretched 


(1) (1880) I. L. R. 6. Cale. 94; 6 C. L. R. 579. 


(2) (1882) 11 C. L, R. 361. (3) (1894) 1. L. R. 21 Cale. 872, 
(4) (1506) 4 C. L. J. 510. | (5) (1910) 12 C. L J. 423. 

(6) (1911) 15 C. L J. 17. (7) (1915) 22 CeL. J. 411. 

(8) (1881) 1. L. R. 3 All. 600 F. B. (9) (1881) 1. L. R. 4 All, 255. 
(10) (1916) 14 A. L. J. 873. © (ut) (1881) 1. L. R. 6 Boms 75. 


(12) (1881) I L, R. 3 Mad. 359» 
(13) (1917) Mad. W. N. 879 6 Mad. L. W. 712. Eo nA ce 
(14) (1890) T. L. R. 14 Mad, 465. (15) (1898) 1. L. R. 32 Mad. 14. 
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to cover every case in which the suit might in Ms origin be referred 
ta a contractual, relationship expressed i in a registered agreement. 

| Art, 74 provides as follows; ` ' 

D “74. A suit on a promissory note or bond payable by instalments 
shall be instituted within three years from the date of the expiration 
of the first term of payment as to the part then payable ; and for the 
other parts, the ‘expiration of the respective terms of payment.” 
Wih reference to this provision, it has beén ruled that if the instal- 
ment, bond has been registered, the suit is governed, not ‘by Art. 74, 
but by Art. 116: Din ‘Dayal v. Cae Sarun (1); ‘Rup Narain v, 
Gopi Nath (2). 

‘Article 89 provides as follows : 

“89, A suit by a principal against his agent for moveable proper- 
ty received by the latter and not accounted for, shall be instituted 
within three years from the date when the account is, during the 
continuance of the agency, demanded and refused, or, (where no such 
demand is made) when the agency terminates.” With reference to 
this article, it was ruled in Mati Lal Lose v. Amin Chand (3), 
that a suit for an account by a principal against his agent on thé 
basis of a registered agreement, is governed, not by article 8g but 
by article 116, the cause of action arising from the date when the 
contract to render accounts is broken. This view is identical with 
that taken in Harender Kishore v, Administrator-General (4), and 
was followed i in Easin v. Barada Kishore (5); Jogesh Chandra v. 
Benode Lal (6), and Bhagirath v. Prem Chand (7). The current 
of judicial opinion, however, upon this ‘question has been by no 
means uniform; see Debendra Nath v. Esha Hug (8); Skib Chandra 
v. Chandra Narain (9); Madhusudan v. Rakhal Chandra (10); 


Nabin v, Chandra: Madhab (11), modifying Chandra Madhab v. 


‘Nobin (12); Bhabatarini v. Sheikh Bahadur (13) ; Jogendra Nath v 
‘Deb Nath (14) ; Hafesuddin v. Jadu Nath (13); Madhub Chunder v. 
Debendra Nath (16); Jhapajannessa v. Rash Behari (17), and Pran- 


A) (1891), L L. R. 18 Calc. 506. (2) (1906, 11 C. W. N. 903. 

‘(s) (1902) 1 CL. J. ann. (4) (1885) I. L. R. 12. Cale. 357. - 
(5) (1909) 11 C. Le Je 43. : (6) (1909) 14 C. W. N. 122. 

(7) (1912),17 © Le Je, 201. (8) (1908) 14 C. W. N. rate 


(9) (1905), 1. L. R. 32 Calc. 719; LC. L. J. 232. 

(10) (1915) b L. R. 43 Calc. 248 ; 22 C. L.J. 552. 

01). (1916) I. L. R. “44 Calc. 1 P. C; 344C. L. J. 509. 

(12), (1912) 1. L. R. 40 Calc. 108. (3) (i919) 30C. L.J. 90. 
(14) (1903) 8 C. W. N. 113. 

(15) (1908) 1. L. R. 35 Cale. 2983 7 C. L. J. 379. 

{16) (rigor) t C. Le Je 147e, -67 (1919) 6C L) 288. ` 
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ram v. Jagadish Nath (1). These cases, however, struggle, ih most 
instances, to escape the application of article 116, not so much 
because the article should not be applied to cases comprised 
within the scope of special articles, but rather because a suit bya 
principal against an agent for the relief mentioned in article 
.89 cannot properly be regarded as a suit for compensation for 
the breach of a contract in writing registered. This, however, 
does not apply to the decision in Pranram v, Jagadish Nath (1), 
where the twofold contention was accepted that (a) article 89 
excludes the operation of article 115, which is applicable only 
to cases not specially provided for; and (b) article 116 must be 
read along with article 115 and be deemed restricted in operation 
in the same manner. This view, as will presently appear, is oppos- 
ed to that indicated in Vythilinga v. Thetchana, (2); Din Doyal ¥. 
Gopal Sarun (3), and adopted by the Judicial Committee in 
Tricumdas v. Gopinath, (4). It will be observed that the expression 
not herein specially provided for” which finds a place in the first 
column of article 115 does not reappear in the first column of article 
116. But this plainly does not conclude the matter, and the ex- 
pression “ similar contract not registered” which finds a place ‘in 
the third column of article 116 does require interpretation. Does 
it refer only tothe first column of article 116 and consequently 
mean “a contract in writing not registered”; or, does it refer 
to the first column of article 115 and: signify’ “a contract 
not in writing registered. and not ` herein ' specially provided 
for.” The first alternative was adopted in Vythilings v. 
Thetthana (2), and Din Doyal v. Gopal Sarun (3) and apparently 
found favour with the Judicial Committee in Tricumdas v 
Gopinath (4) The second’ alternative’ was adopted in Pranram 
v. Jagadish, Nath (1). The conflict,’ consequently, is between two 
opposing views ; one maintains that article 116, ‘like ‘article 118, 
applies where there is no special provision ; ; the other maintains 
that article 116 supersedes all provisions, including these coveréd by 
special articles unaffected by article ris. In this connection, refer- 
ence may also be made to the decision in Kandaswomy v, Avayam- 
bal (5), where it was ruled that a suit by an agent - to yecoyer money 
spent by him on account of his principal, is governed by article 61 
gnd not by article 116, even though there was a- registered.: con 


U) (igat) 1. L. R. 49 Cale.-a503 35 C. Le J 114 +26 c. w. N60, 

(2) \1880) I. L. R. 3 Mad. 76. G) (1891), LL. mult Calc. 506. 
(4) (1916) L. R. 441. A. 65. ; zx 

(5) (1910) I, Li R. 34 Mad. 167. 
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tract of agency ; the obligation was deemed as no part of the com 


tract in writing registered, and the earlier decisions in Krishnan v, 


Kannan (1) and Seshachala v. Varada (2), were distinguished, 
though they were clearly authorities forthe proposition that obliga- 


tions not expressed in writing, but imported by the law in the case 


.of sales, might be treated as in writing, for purposes of limitation, 


when the sale was made by a written instrument. 
_Article 110 provides as follows : 

“tro, A suit for arrears of rent shall be instituted within 
three years from the date when the arrears become due.” It has 
been ruled in a long series of decisions that a suit for arrears of rent, 
based upon a registered lease, is governed, not by article rro but 
by article 116 : Vythilinga v, Thetchanamurti (3); Umesh Chunder 
v. Adarmoni (4); Jswari Pershad v. Crowdy (5); Rantganj Coal 
Association v. Judoonath (6); Umrao Bibi v, Mahomed Rojabi (7); 
Ambalavana v. Vaguran (8); Chengiah v. Umarai (9); Sundara- 
mier v. Muthu (10); Kannan v. Muthalpuredath (11); Mohamad 
Hanif v. Moorat Mahton (12) ; Mackenzie v. Rameswar (13); Lal- 
chand v. Narayan (14). The contrary view, adopted in Ramasami 
v. Sokkanada (15), and Ram Narain v. Kamta Singh (16), has now 
been expressly disapproved of by the Judicial Committee in 
Tricumdas y. Gopinath (17). Suits for rent under the Bengal 
Tenancy Act have, however, escaped this fate; they have been 
held to be governed by the special rule contained in the schedule 
to that statute, which remains unaffected by article 110 and article 
116; see the decision of the Full Bench in Mackenste v. Haji wa 
Mahomed (18), 

We have not given above an exhaustive enumeration of alf the ju- 
dicial decisions relevant to the points mentioned; but we have stated 
enough to show that article 116 has been repeatedly interpreted, in 
the most diverse connections, as if it were a generalised exception 
engrafted upon all articles which might, by stretch of language, be 


tt) (1897) L L. R. at Mad. 8., (2) (tgor) 1. L. R. as Mad. 55. 
(3) (1880) I. L. R. 3 Mad. 76. (4) (1887) 1. L. R. 15 Cale. 241. 
_ 5) (1899) 1. L. R, 17 Calc. 469. (6) (1892) I. L. R. 19 Calc. 48). 
(7) (1899) I. L. R. 27 Cale, 205. (8) (1895) 1. L. R. 19 Mad. 52. 
(9) (1910) 7 Mad. L. T. 419. ` (10) (1912) 11 Mad. L. T. 276. 
(11) (1919) 11 L. W. 328. (12) (1018) 4 Pat, L. W. 146. 


(13) (1916) 1 Pat. L. J. 373 a Pat. L. W. 416. 

(14) (1913) I. L. R. 37 Bom. 656. 

(15) (1887)1 Mad, L. J. 737; a Mad. L. J. 69 (notes) 

(16) (1903) 1. L. R. 26 All. 138. (17) (1916) L. R. 44 1. A. 65. 
(18) (1891) L L. R. 19 Cale, ki (F. B.). 
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regarded as applicabfe to suits comprehended within the description 
of a suit for compensation for the breach of a contract.” One of the 
` earliest of these decisions: Wobocoomar vw. Siru Mullick (1), goes 


back to 1880, andthe judgment in that case as also judgments. 
delivered by the Full Bench in 1881 in Husain Ali v. Hafis Ali (2), 


were based upon historical review of the previous legislation on the. 
subject; but it may be observed parenthetically that some of the: 
judgments delivered by the Full Bench also referred to inadmissible 
materials, such as, what happened ‘in the Legislative Council ; 
Administrator-General v, Premlal Mallik (3). Yet the construc- 
tion then placed upon article 116 of the Limitation Act, 1877, must 
be taken to have found favour with the legislature, as it has been 
reproduced without alteration in the Limitation Act, 1908, The 
legislature is presumed to know not only the general principles of 
law, but also the construction which the Courts have put upon par- 
licular statutes ; where a section of an Act which has received a 
judicial construction is re-enacted in the same words, such re- 
enactment is treated as a legislative recognition of that construction : 
Jogendra Chandra v. Shyam Das (4); Kamini Debi v. Pramatha 
Nath (3); Nagendra Mokon v. Pyari Mohan (6). The Judicial 
Committee in Zvicumdas v. Gopinath (7), felt impressed by this 
consideration, and Lord Sumner emphasised the fact that when the 
Limitation Act of 1877 was replaced by the Limitation Act of 1908, 
the language and arrangement of the relevant articles were left 
unaltered. In such circumstances, no useful purpose will be served 
by an attempt to examine the foundations of the long series of 
decisions which the Judicial Committee found themselves bound to 
recognise. 

In answer to the contention that claims of this character sound 
in debt and not in damages, it may be pointed out, however, that 
the term used in‘article 115 and article 116 is not damages but 
compensation, which also occurs in section 73 of the Indian Con- 
tract Act. As Lord Esher observed in Dixon v, Calcraft (8), the ex- 
pression compensation is not ordinarily used as an equivalent to 
damages, although, as remarked by Fry, L.J. in Skinners Co. v. 
Knight (9), compensation may often have to be measured by the 

(1) (1880) 1. L. R. 6 Cale. 94. (2) (1881) I. L. R. 3 All. 600. 
(3) (1895) L. R. 22 1. A. 107; |. L, R. 22 Calc. 788. ` 

(4) (1909) I. L. R. 36 Cale. 543; 9C. L. Ja 271. 

(5) (rgtt) I L. R. 39 Cale. 33; 13C. L. Je 597. 

(6) (1915) 1. L. R. 43 Cale. 103; 21 C. La J. Gos. 

(7) (1916) L, R. 44 1. A. 65. = h 

(8) (1892) 10. B 458 (463). (9) (1891) 2 Q. B. 542. 
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same ru'e as damages in an action for the breach. The term com- 
pensation, as pointed out in the Oxford Dictionary, signifies that 
which is given in recompense, an equivalent rendered. Damages, 
on the other hand, constitute the sum of money claimed or adjudg- 
ed to be paid in compensation for loss or injury sustained ; the 
value estimated in money, of something lost or withheld. The term 
compensation etymologically suggests the image of balancing one 
thing against another; its primary signification is equivalence, 
and the secondary and more common meaning is something given 
or obtained as an.equivalent. The derivative meaning was familiar 
to the Roman jurists and reappears in the modern codes founded 
on the Civil Law. (Sohm, Institutes of Roman Law, 3rd Edition 
PP. 458-463). 

The term compensation, as used in Arts. 115 and 116 is thus, 
perhaps, not sufficiently precise, while the technical distinction 
between debt and damages may be too refined for the purpose. 


We must hold that the, decision of the Judicial Committee in 
Tricumdus v. Gopinath (1), though concernei directly with the 
applicability of article 110 and article 116 to a suit for arrears 
of rent, instituted upon a registered lease, must be regarded as of 
far-reaching application. We cannot ignore the principle which lies 
at the root of that decision and must govern the applicability of 
article 116 to cases other than those covered by article rro, wher- 
ever the position may reasonably be maintained that the claim 
sought to be enforced is a claim for compensation for breach of a 
contract in writing registered. We must consequently examine 
whether a claim for exigible dower and a claim for deferred dower 
fall within this category. ! 


” The nature of dower debt was examined. by this Court in the 
case of Mir Makar v. Amani (2), and it was ruled that, according 
to Muhammedan Law, when the heirs of a Muhammedan woman 
claim from her husband dower which was not due or payable until 
her death, their claim isa simple money: claim, founded solely on 
the contract entered into by the husband. The Limitation Act 
then in force was-Act XIV of 1859. Clause 9 of section I provid- 
ed a period of three years for the institution of a suit brought to 
recover money lent or interest or for the breach of any contract. 
Clause ro of section I provided a period of three years for a suit 
brought to recover money lent or interest or for the breach of any 


(t) (1916) L. R. 441. A. 65, 
(2) (1869) 2 B. L. R. 306; 11,W. R. a13, 
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contract in a case in which there was a written engagement or con- 
tract and in which such engagement or contract could have been, 
but had not been registered within six months from the date thereof. 
Clause 16 of section I provided a period of six years for all suits 
for which no other limitation was expressly provided. The Court 
held that the suit for dower was a simple suit for the breach of a 
contract, within the meaning of clauses 9 and 10 of section I, 
‘Reference was made to the decisions in Mahomed Fues v. Oomdak 
Begum, (1) and Woomatool Fatima v. Meerunmunnissa (2); the first 
had been cited as an authority for the position that a suit for dower 
was not founded on the contract, but on the withholding of the 
widows’s estate from the heirs, The second had been relied upon 
to support the contention that the claim to recover the dower debt 
was in essence to enforce a lien upon the estate of the deceased as 
against those entitled as heirs. These dicta were explained away, 
and it was held that the dower, like any other debt, must be paid 
before the estate divisible among the heirs can be ascertained, and 
that the suit to recover the dower, debt is nothing more nor less 
than a suit to enforce a simple money claim founded solely on the 
contract entered into by the husband; see also Wafeak v. 
Sahecha (3), Janee Khanumy Asmatool Fatima (4); Makabu Bibi 
v. Amina (5). The view taken in these cases is supported by 
the observation of Sir Montague Smith in Xhajoorvenissa v. 
Hyeesoonissa (6), namely, that prompt or exigible dower may 
be considered a debt always due and demandable, and certainly 
payable upon demand, with the result that upon a clear 
and unambiguous demand and refusal, a cause of action would 
accrue and the statute would begin to run. To the same effect is 
the remark of Lord Parker in Hamira v. Zubaida, (7), that the 
dower ranks as a debt, and the right of the wife is no greater than 
that of any other unsecured creditor of her husband, subject to the 
reservation that if she lawfully, with the express or implied consent 
‘of the husband or his other heirs, obtains possession of the whole 
or part of his estate to satisfy her claim with the rents and issu.s 
accruing therefrom, she is entitled to retain such pcssession, unless 
it is satisfied ; see also Murunnessa v. Kasi Mahomed (8). and 


(1) (1866) 6 W. R. 111. (2) 1868) 9 W. R. 318. 

(3) (1867) 8 W. R. 307. (4) (1867) 8 W. R. 51. 

(5) (1873) 10 Bom. H. C. R. 430 A. C. 

(6) (1875) L. Ra 1. A. agg 3 t5 B. L. R. 406; 24 W. R. 163. 

(7) (1916) L, R. 43 L A. 294; LL R. 38 All 581; 25C. L. J. 517. 
(8) (1919) L L. R. 47 Cale. 527 3 a1 C. La J. 14. 
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Abi Dhkunimsa v. Mahammad Ñathiuddin ti). In view of the 
principles expounded and applied in the long series of decisions 
which have now met with the approval of the Judicial Committee 
in Tricumdas v. Gopinath (2), there is thus no escape from the con- 
clusion that article 116 applies to suits for recovery of dower debt 
when there is a registered dower deed, although articles 103 and 104 
would apply when there is no such registered instrument. We are 
not unmindful that the contrary view was, without argument, assum- 
ed to be correct in Fu? Charid v. Nazab Ali (3). The view which we 
are constrained to adopt coincides with that taken in the case of 
Asiatulla v. Danish Muhammed (4), which was brought to our 
notice after the arguments had been closed, and has been reported 
since then. We og 

The result is that the decree made by the District Judge is 
affirmed and this appeal is dismissed with costs. 
ALT. M Appeal dismissed, 

(1) (igt7) L L. R. 41 Mad. 1636 (2) (1916) L. R. 44 L A. 65. 

(3) (1908) I-L. R. 36 Cale, 1843 9 C. L. J. 105. 

(4) (1922) 36 C. L. J. 379- 





Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Chotaner, 


| . MOYDHANNESSA BIBI AND ANOTHER 
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is SATIS CHANDRA GIRI anp-ANOTHER,* 


Compromise Rent— Bengal Tenancy Act (VII of 1885), See. 109 C.—Fair and 
equitable rent— Contract contravening provisions of tha Act, 


In every case, where the | provisions of section 109 C of the Bengal Tenancy 
Act are invoked, there should be a strict compliance with its requiréments. 

Under section tog C of the’Bengal Tenancy Act, the Settlement Officer has 
to determine, in the first place, whether the terms of the agreement are really 
such that if they were embodied ia a contract, they would not be enforced under 
the Act. If the conclusion isin the affirmative, he is:to satisfy himself that the 
rent agreed upon is fair and equitable. It Is only in the event of his being so 
satisfied, but not otherwise, that he can settle such rent as fair and equitable 


rent. 


*Appeal from Appellate Decree No. 1853 of 1920, against the decree of Babu 
Sarat Chandra Bose, Subordinate Judge of Hughly; dated the 8th April, 1920, 
reversing that of Moulvi Hasibuddia Ahmed, Munsif of Sahak gated the 29th 


May, 1915. 
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Where. the order of the Revenue officer was: “The tenant agrees. Though 


the increase is rather large, the attested compromised rent may, be settled as fair 
and equitable ”: 


Held, that section 109 C of the Bengal Tenancy Act did not contemplate 
settlement of fair and equitable rent on the basis of such an ambiguous order, 
andin accordance with a contract, which contravened the provisions of the 
Bengal Tenancy Act. 


Appeal by the Plaintiffs. 

Suit for declaration. 

The material facts appear from the judgment. 

Babus Sib Chandra Palit and Mani Lal Bhattacharjee for the 
Appellants. 

Babu Asita Ranjan Ghose for the respondents. 

The judgment of the Court was delivered by l 

Mookerjee J:—This is an appeal by, the plaintiffs in a suit 
for a declaration that a solenama entered into between the second 
plaintiff and the defendant, and the decree for rent based thereon, 
were fraudulent and illegal. The defendant claimed rent at the rate 
of Rs. 40-as 13 which was entered in a petition of compromise and 
which was filed before the Revenue Officer on the 1st March 1910. 
The plaintiffs contended that the rent was payable at the rate of Rs.28 
which is entered as the fair and equitable rent in the finally pub- 
lished record of rights. The Court of first instance decided in favour 
of the plaintiffs. The lower appellate Court reversed that decision. 
On second appeal to this Court the case was remanded for further 
consideration. After remand, the Subordinate Judge has adhered 
to his previous decision. We have consequently to consider, whe- 
ther the rent is payable at the rate of Rs. 4o-as 13, as claimed by the 
defendant, or at the rate of Rs, 28, as claimed by the plaintiff. 


The case for the.defendant is that this compromise cannot be 
impeached, as it was considered by a Revenue Officer especially em- 
powered under sec 109 C Bengal Tenancy Act, who was satisfied 
that the rent agreed upon was fair and equitable: If the defen- 
dant is able to éstablish this allegation, he is entitled to succeed. But 
this raises a question of the true scope and import of sections 109 
B and 109 C. of the Bengal Tenancy Act. .. 


It is well-known that before these sections were enacted, it had 
been ruled in Sheo Sahay v. Ram Rachia Roy (1) and Nath Singh v. 
Dumri singh (2); which were applied in Kedar -Nath Hasra v, 
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“Maharaja Manindra Chandra Nandi (1) and Bota ` Mondal v. 
Manindra Chandra Nandi (2), that an agreement for variation of 


rent might be held valid, even though it was in contravention of the 


provisions of section 29 Bengal Tenancy Act, if it was estab- 
lished that such agreement was for the purpose of settlement of 
some bona fide dispute. This allowed the landlord to evade the 
provisions of section 29 Bengal Tenancy Act. The result was that 
sections 109 B and 109 C were introduced into the Bengal Tenancy 
Act. : 


Section rog B empowers the Revenue Officer to test the agree- 
ment or compromise made or entered into by every landlord and his 
tenant, and he is enjoined not to give effect to any agreement or 
compromise, the terms of which, if they were embodied in a contract, 
could not be enforced under the Act. He is further empowered to 
hold an enquiry, whether the effect of the new agreement or compro- 
mise would be to enhance the rent in a manner or to an extent not 
allowed by section 29 in the case of a contract. As a set off against 
this provision, section 109 C was introduced, and a Revenue Officer, 
especially empowered in this behalf, was authorised to settle rents 
on agreement, if he was satisfied that the rent agreed upon was fair 
and equitable, even if such rent might be in contravention of section 
29 Bengal Tenancy Act. 


It is consequently necessary, that in every case, where the provi- 
sions of section rog C are invoked, there should be a strict compli- 
ance with its requirements. That section provides asfollows: “Not 
withstanding anything contained in section 109 B, if in any case, 
while the record is being prepared, the landlord and tenant agree to 
the rent which shall be recorded as payable for the tenure or hold 
ing, a Revenue Officer, especially empowered in this behalf by the 
Local Government, may, if he is satisfied that the rent agreed upon 
is fair and equitable, but not otherwise, settle such rent as a fair 
‘and equitable rent, although the terms of the agreement are such 
that if they were embodied in a contract, they could not be enforced 
‘under this Act.” Consequently, the Settlement Officer has to deter- 
mine, in the first place, whether the terms of the agreement are real- 
ly such that if they were embodied in a contract, they would not be 
enforced under this Act. If the conclusion is in the affirmative, 
he is to satisfy himself that the rent agreed upon is fair and equi- 
table. It is only in the event of his being so satisfied, but not other- 
-wise, that he can settle such rent as fair and equitable rent. 


(1) (gog) 15 C. L. Je t06, ° (a) (1914) a31 C. La Js gag. 
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In the case before us the Revenue Officer did not comply:with the Cipit: 

requirements of section 109 C, His order is in these terms: “Tne 1923; 
tenant agrees, Though the increase is rather large, the attested 
compromised rent may be settled as fair and equitable.” Section 
109 C does not contemplate settlement of fair and equitable rent, 
on the basis of such an ambiguous order and in accordance witha  ¥ ookerjee, Pa 
contract, which contravenes the provisions of the Bengal Tenancy i 
Act. There is the further ‘significant fact that effect was not given 
to this order, and when the record was finally published, an entry 
was made therein that fair and equitable rent was Rs, 28 and not Rs. 
40-13. The defendant has put forward the theory that this was 
due to inadvertence on the part of some officer in the revenue depart- 
ment. . There is no foundation for this contention, for although the 
case was remanded and an opportunity was given to the defendant 
to adduce evidence, he has not availed himself of this opportunity. 
On the record as it stands, it is impossible for us to hold that the. 
agreement which was in contravention of section 29 Bengal Tenancy 
Act was accepted by the Revenue Officer under section 1o9C- 
because he was satisfied that the rent agreed upon was fair and equi- 
table. In these circumstances, we must hold that the defendant is 
not entitled to claim rent on the basis of the compromise. 

The result is that this- apppeal is allowed, the decree of the 
Subordinate Judge set aside and the suit decreed on the basis that 
rent is payable at the rate of Rs. 28. The Plaines appellants are a 
entitled to their costs in all the Courts. 


A. T. M. Ak Appeal allowed. 


Moydhanneaa Bibi 
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- -Before -Sir -Asutosh Mookerjee, Knight, Judge, and 
Mr, Justice Rankin. 


. KAMINI, KUMAR DEB. 
v. 
DURGA CHARAN NAG AND OTHERS," 


fppeal—Civil Procedure Code (Act V of 1908), O. g1 R. a6—~Appellate Court, 
decision of-—Second appeal——Remand—Inherent powsr-—Deed, fictitious— 
Third party, if can challenge—Title ‘and possession, question of. 

When an order has been made under order 4t rule ag of the Code of Civil 
Procedare, the appeal remains pending and undisposed of on the file 
of the Court and the ultimate decision when the Court is called upon to deter- 
mine the appeal finally under order 41 rule 26, is to be based upon ‘a | considera= 
ton of all the findings before and after the order under order 41 rule 25. Neither. 
the order nor the materials placed on the record on the basis thereof can bo 
rejected as if.brought in without lawful authority. 


kd 


In second appeal, the appropriate course to follow is to make, not an order © 


under order 41 rule 25, .but an order of remand in the exercise of Inherent 
power of the Court: Ghasnavi v. Allahabad Bank (1) and Brij Indar v. Kanshi 
Ram (a). i A 

A stranger to g deed can | challenge it as fictitious, never designed to operate 
as a real deed or to effect a transfer of the title, 


Questions of title and possession cannot ‘always be properly considered piego 
meal as disconnected fragmenta. 


Appeal by Defendant No. r 
__ Suit for recovery of possession of land upon declaration of 
title. ` a Ni “ 

The material facts appear’from the judgment, 

Babu Birendra Kumar Dey for the Appellant, 

Babus Sarat Chandra Rai Chaudhuri, Sasadhar Ray and 
Pramatha Nath Banerjee for the Respondents. 
l C. A. V. 
The judgment of the Court was delivered by. 


Mookerjee J :—This is an appeal bythe first defendant in a 
suit for recovery of possession of land upon declaration of title, 


* Appeal from Appellate Decree No, 2028 of 1919, against the decree of Babu 
Kali Prasanna Sen, Subordinate Judge of Sylhet, dated the atst July, 1919, 
modifying that of Babu Bhuban Mohan Singh, Munsif of Habiganj, dated the 
27th May, 1918. 

(1) (1917) L L. R. 44 Cale. "929; 26 C.L, J. 49 F. Be 

(a) (1917) L. Re44 1. A, 218; L L. R, 45 Calc. 94 ; 26 C, L. J, 572. 


Vou, XXXVIL] HIGH COURT. 


The disputed lands ate described in two of the schedules attached 

to the plaint, namely, the homestead lands in the second schedule 

` andthe chara or paddy lands in the fourth schedule. The lands 
originally belonged to a family of Nags, and are claimed by the. 

“plaintifs under title by purchase. The trial Court dismissed the 
claim in respect of the homestead lands and decreed the claim in 
respect of a share of the paddy lands. Both the parties were dis- 
satisfied with this decision ; the first plaintiff preferred an appeal, 
and the first defendant filed a crossappeal. The Subor- 
dinate Judge varied the decree of the primary Court in favour 
of the plaintiffs and dismissed the cross-appeal. The result 
was that the decree of the Subordinate Judge gave the plain- 
tiffs a decree in respect of the homestead land and share of paddy 
land which belonged originally to Gopal Chandra Nag, in addition 
to what had been awarded by the Court of first instance. This 
decree is now assailed by the first defendant as erroneous in law. 
The appeal was heard on the 24th January, 1922 by Greaves and 
Cuming, JJ., who made an order under O. 41, R. 25 for investiga- 
tion of three questions which appeared to them essential to the right 
decision of the suit upon the merits, namely, first, whether the con- 
veyance by Gopal Chandra Nag, dated the 18th January 1917, 
which is the root of the title of the plaintiffs, is a genuine docu- 
ment or not ; secondly, whether the claim is barred by limitation ; 
‘and, thirdly, whether the claim is barred by estoppel. The 
Subordinate Judge has returned his findings and the reasons 
therefor, and the appeal has now been placed before us for deter- 
mination under ©. 41, R.26, 

' A preliminary objection has been taken on behalf of the plain- 
tiffs respondents that the matters in controversy are concluded by 
the findings contained in the judgment of the Subordinate Judge 
now under appeal, and that it was not open to Greaves and Cuming 
JJ. to make an order under O. 41, R. 25. The appellant has 
urged that the respondents are not competent to take up this posi- 
tion and to invite the Court in substance to review the order pre- 
viously made. In this connection, our attention has been drawn 
by the respondents to Hiatunnessa v. Kailash Chandra (1); Ganen- 
dra Nath v. Surya Kant (2); E. I. Ry. Co. v. Changay Khan (3), 
and Mubarak Husain v. Bihari (4). In each of these cases, an order 
of reference was made by a single Judge under ©. 21, R. 25 of the 


(1) (1905) 16 C. L. J. 259. (2) (1913) 17 C. W. N. 462. 
(3) (1915) 22 C. L. J. aras L L. R. 42 Calc. 888; 19 C W. N. 1034: 
(4) (1894) L Le Re 16 All, 306. 
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Code of 1908 or the corresponding provision (section 366) of the 
Code of 1882, and it was ruled that when the appeal came to be heard 
ultimately by a Bench of two Judges, that Bench was not bound by 
the opinion expressed by the single Judge. This view has been 
defended before us on the ground that if, on receipt of the finding, ` 
the case had been determined by a single Judge on the assumption 
that he was bound by the: order previously made, the entire case 
would have been open for reconsideration in an appeal under the 
Letters Patent before a Bench of two Judges. The same explanation, 
however, is not available in justification of the decisions in Hanu- 
man Das v. Gursahay (1) and Zachman Prasad v. Jamna 
Prasad (2); in each of these cases, the order for further finding 
was made by a Bench of two Judges, and the appeal was determin- 
ed, after return of the findings, by another Bench of two Judges. 
Neither of these decisions, however, can be treated as an authority 
for the proposition that an order under O. 41, R. 25 once made and 
carried out can be subsequently pronounced to have been erro- 
neously made. In Hanuman v. Gursahay (1), a new aspect of the 
matters in controversy was, at the final stage, placed before the 
Court, which had escaped notice at the time when the order for 
further finding was made. In Zachman Prasad v. Jamna Prasad (2) 
the findings on remand and the objections thereto were in fact 
considered before the final judgment was pronounced. We are of 
opinion that it cannot, as a matter of principle, be affirmed broadly 
that when an order has been made under O. 41, R. 25, the Court 
called upon to determine the appeal finally under O. 41, R. 26 is 
competent to treat the order as erroneously made. No doubt, as 
pointed out in Boncharee v. Ainooddeen (3), when an order has 


‘been made under O. 41, R. 25, the appeal remains pending and 


undisposed of on the file of the Court, The order, however, 


-whether rightly or wrongly' made, is an order made with jurisdiction ; 


its validity may be attacked on review, but till it has not been set 
aside in an appropriate proceeding, it must be treated as an interlo- 
cutory order which is operative in law: Hook v. Administrator 


General of Pengal (4) ; Ram Kirpal v. Rup Kuari (g). There can 


be no controversy that ifthe order had been made under O. 41, 


R 23, its propriety could ,not have been. challenged in an appeal 


(1) (1909) 18 C. L. J. 181, (2) (1887) I..L. R. 10 All. 163, 
(3) (1875) 24 W. Re 137. ; 

(4) (1921) L. R. 481. A. 187; I. L. R. 48 Calc. 499; 33 C. L. J. 405. 
(5) (1883) L. Ru 11 I A. 37; L L. R.6 All. 269. 
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against the final decre made after remand: Ramkuvarbai v. Damo- 
dhar (1); Brojo v. Juggut (2) Gungaram v. Junmajoy (3); 
Suraj Din v. Chattar (4); Latchumammal v. Gangammal (5). 
The same principle is applicable here, subject to the obvious reser- 
vation that as the appeal remains pending, the ultimate decision must 
be based upon a consideration of all the findings before and after 
the order under O. 41, R 25. This, indeed, is plain from the lan- 
guage used by the legislature in O. 41, R. 26. The evidence and 
findings become part of the record in the suit, and when the Court 
proceeds to determine the appeal, such determination must be 
based upon all the materials on the record ; these include whatever 
was part of the record as it stood before the order under O. 47, 
R. 25 was made, as also what has been added in the Court of appeal, 
namely, the order together with the evidence taken pursuant thereto 
and the reasoned findings thereon. No portion of the record can 
be disregarded, and neither the order nor the materials placed 
on the record on the basis thereof can be rejected as if brought in 
without lawful authority. This view is in accord with that adopted 
in Official Assignee v. Bidyasundari (6). We may add that we do 
not overlook that when a finding is directed upon one or more of 
several inter-related points, there is a possibility that the new find- 
ing may, specially where based on new evidence, not harmonise 
with the other findings. This would not embarrass the Court ina 
first appeal, where the entire evidence may be examined, as in the 
case just mentioned ; but it may createa real difficulty in second 
appeals, where the Court is competent to examine the evidence only 
to the limited extent mentioned in section 103. This would seem 
to point to the conclusion that in a second appeal, involving several 
points difficult to disentangle, the appropriate course to foliow is to 
make, not an order under O. 41, R. 25, but an order of remand in 
the exercise of inherent power of the Court : Ghusnavi v, Allahabad 
Bank (1); Brij Indar v. Kanshi Ram (3). 


We havo next to consider the result of the application of these 
-principles to the case before us. In 1esþect of the share of Broja 
Gobinda Nag and Krishna Gobinda Nag, the claim was dismissed by 
both the Courts below, and we are not concerred with the poiat in 


(1) (1869) 6 Bom. H. C. R. 146 A.C. J. 

(2) (1874) 21 W. R. 199. (3) (1877) 1 C. L. R. 144. 

(4) (1881) 1. L. R. 3 All. 755. (5) (1910) I. L. R. 34 Mad. 72, 
(6) (1919) 30 C. L. J. 4283 24C. W. N. 145. 

17) (.917) I. L. R. 44 Calc. 939 ; 26 C. L., J. 49 F. B. 

(8) (1917) L. R. 44 L A. 118 1 L. R. 45 Cale. 94; 26 C. L. J. 572. 
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the present appeal. Here we have to deal with the share of Gopal 

Chandra Nag. The plaintiffs claimed title thereto under a convey- 
ance dated the 18th January, 1917, The defendants contended 

that the conveyance was without consideration and passed no title. 

The Court of first instance found against the plaintiffs on this point. 

The Subordinate Judge held that it was not open to the defendants 
to raise the question of consideration, and in support of this view, he 
relied upon the decision of the Judicial Committee in Zal Achalram 

v. Raja Kasim Hossain (1). Greaves and Cuming, JJ. held that 
the decision mentioned did not apply, and directed the lower appel- 
late Court to come to an express finding as to the true character 
of the conveyance. The Subordinate Judge has now found that 
there was no consideration, that the transaction was fictitious, and 

that title was not intended to pass. This conclusion makes it mani- 
fest that the decision in Lal Achalram v. Raja Kasim Hossain (1) 
has no application. The principle enunciated by the Judicial 
Committee that a stranger to a deed, which is intended to be real 

and operative between the. parties thereto, cannot dispute the pay- 
ment or non-payment of consideration, its adequacy or inadequacy, 

has.no bearing ina case where a deed is challenged as fictitious, 

never designed to operate as areal deed or to effect a transfer of 
the title, We hold accordingly that the conveyance of the 18h 
January, 1917, did not vestin the plaintiffs the title to the share 
which originally belonged to’ Gopal Chandra Nag. In this view, 
it is superfluous to consider, whether the claim to that share is or is 
not barred by limitation or estoppel. But we may add that we were 

not impressed by the argument of the respondents that the findings 
of the Subordinate Judge on these points were so clear as to render. 
unnecessary an order under O. 41, R, 25. It cannot be denied that 

the Subordinate Judge had not distinguished between the question 

of limitation as applicable to the claim put forward by the 

plaintiffs and the questiun of acquisition of title by adverse 

possession by the defendants or their predecessors. We must 
further bear in mind that questions of title and possession 

cannot always be properly considered piecemeal as disconnect- 

ed fragments. We are consequently of opinion that the decree 
of the Subordinate Judge in so far as it varied the decree of the 

trial Court cannot be supported, although it cannot be successfully 

attacked, either as to title or as to limitation, in so far as it allowed 

a part of the claim for the paddy land. 


(1) (1905) L. R. 321. A. 11331, LR. 27 All. 271, 


Vou. kuwi) Hic covrÈ. 


The result is thit this appeal is allowed, the decree of the Sutor- 
dinate Judge set aside, and that of the Court of first instance 
restored. This order will carry costs, both here and inthe lower 
- appellate Court. 


A. T. M. Appeal allowed. 


CRIMINAL REVISION. 


Before Mr. Justice Newbould and Mr. Justice Suhiawardy. 


KANAI LAL DAS AND oTHEsS 
v. 
HYDER ALI KHAN PANI.* 


A 
Judgmeni—Criminal Frocedure Code (Act V of 18,8), Sece 146—Omission to 
~ give reason. 

No hard and fast rule can be laid down when High Court should interfere on 
the ground of the brevity of the order passed under section 146 of the Code of 
Criminal Proceduie. 

An order under section 146 of the Code of Ciiminal Procedure ran as follows : 
“Lam unable to satisfy myself as to which of the parties is in possession of the 
land”; 


Held, that the omission to write at length the reasons for coming to such a 


conclusion was nota ground for remanding the case, as the High Court consi-* 


dered that the Magistrate gave full consideration to the evidence before he came 
to the conclusion at which he arrived, 


Application for Revision under section 435. of the Code of 
Criminal Procedure by the Second Party. 

Babus Bir Bhusan Dutt (for Babu Profulla Chandra Chakra: 
varty) and Nripendra Chandra Das for the Petitioners. b 

Babus Surendra Nath Guha and Charu Chandra Biswas for 
the Opposite Party. | 

The judgment of the Court was as follows : E 


In this cise the learned Magistraté has passed an order undet 
section 146 of the Code of Criminal Procedure after recording a 


® Criminal Revision No. 616 of 1922,-agaitist the order of Babu B. K. “Bose, 
Sub-Deputy Magistrate of Serajganj, dated the 16th May, 1913; ig 
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very short order in which he states that he if unable to satisfy 
himself as to which of the parties is in possession of the land, 
Several rulings have been brought to our notice in which it has 
been held by this Court that the omission to write at lepgth the 


reasons for coming to such a conclusion may be a ground for re- 


manding a case. Itis impossible to lay down a hard and fast rule 
when this Court should interfere on the ground of the brevity of 
the order passed in a proceeding of this kind. In the present case 
it is sufficient for us to say that we see no reason to think that 
the learned Magistrate did not give full judicial consideration to the 
evidence before he came to the conclusion at which he arrived. 
This being so there is no reason for our interference, The Rule 
is discharged, 

A, T. M, ' Rule discharged, 


Before Mr. Justice Newbould, and Mr. Justice Suhrawardy, 


SYED SADEK REZA 
; v. 
SACHINDRA NATH ROY AND OTHERS* 


Furidiction—C@iminal Procedure Code (Act V of 1898), Secs. 145, 350, proviso 
(a)—Decision under Survey and Settlement Act—Eniry in record-of-rights— 
presumption. 

Fer Newbould J: A Magistrate in deciding a case under section 145 of tbe 
Code of Criminal Procedure can go „behiad the orders passed in favour of the 
petitioner under the Survey and Settlement Act and under the Bengal Tenancy 
Act, based on the survey proceedings. 

. Per Sukrawardy |: As the claim of the petitioner in the disputed land on the 
decision of the case under the Survey and Settlement Act was not established, the 
Magistrate had jurisdiction to find which party was in possession undor section 145 
of the Code of Criminal Procedure. ` 

Per Newbould J: Though the Magistrate has not expressly stated that the pre- 
sumption arising from entry in the record-of-rights has been rebutted, his order 
under section 145 of the Code of criminal Procedure is not withoud jurisdiction. 


The Magistrate who passed the order under section 145, did not himself record 


, 


8 Criminal Revision No. 672 of 1922, against the order of the Deputy Magis- 
trate of Maida, dated the 13th July, 1 1932. 
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the whole of the evidence. He based his decision partly on the evidence recorded 
by another Magistrate before whom the proceedings were commenced : 


Held, that the second Magistrate had jurisdiction te proceed with the case, 
the proviso (a) to section 350 of the Code of Criminal Procedure did not compel 
him to start enquiry de nova when an application to that effect was made on 
behalf of the petitioner. 


The application of proviso (a) to section 350 of the Code of Criminal Proce- 
dure is limited to criminal trial and is not extended to enquiries which are also 
coyered by the first portion of the section. 

Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by a member of the Second Party. 


Proceeding under section 145 of the Code of Criminal Proce- 
dure. 


The material facts appear from the judgment of Newbould J. 


Babus Manmatha Nath Mubherjes and Hemendra Kumar Das 
for thé Petitioner, 


Babus Narendra Kumar Boss and Anilendra Nath Roy Chow- 
dhury for Opposite Party No. 14. 


Babus Dasarathi Sanyal and Priya Nath Dutt for Opposite 
Parties Nos. ¢4, 99, 115. 


The judgments of the Court were as follows : 


Newbould J:—This Rule is directed against an order passed 
under section 143 Cr. P. C. declaring the first party to bein 
possession of certainland. The petitioner in this case is a member 
of the second party. It is strongly contested on his behalf that 
the Magistrate had no jurisdiction to go-behind the orders passed in 
his favour both under the Survey Act and under the Bengal Tenan 
cy Act. We are unable to hold that in deciding as he has done the 
Magistrate acted either without jurisdiction or with such irregularity 
as would justify our setting-aside his order in the exercise of our 
powers under the Government of India Act, 

The main contention is that these orders in the petitioner’s 


favour were binding on the Magistrate and he was bound to hold - 


that after the decision in the proceeding under the Survey Act the 
second party were in possession. It is said that there was no fin- 
ding that there has been any change of relationship at that time. 
But the finding that the first party are now in possession is in itself 
a finding of change of relationship since the decision under the 
Survey Act. As regards the entry in the record-of-rights on which 
great reliance is placed it appears that this entry was based entirely 

n the survey proceedings. The Magistrate’s order cannot be said 


129 


CRIMINAL. 


aan 


1993. 
Naah 


Syed Sadek 


v. 
Sachindra. 


meron 


November, 21. 


140 
CRIMINAL ; 
1923. 
ae 
Syed S.dek 
2 
Sachindra, 


Newbould, F. 


THE CALCUTTA LAW JOURNAL. [Vou XXXVIL 


to have been made without jurisdiction because Be has not expressly 
stated that the presumption arising from this entry has been rebu- 
tted. His finding is in fact a finding that the presumption has been 
rebutted. Itis not for us to say whether the Magistrate’s decision 
on the evidence before him was right or wrong, There can be no 
doubt that such evidence as there was before him was fully consi- 
dered and he has come to a definite finding and he had jurisdiction 
to come to that finding. 

One other point was taken with regard to the magistrate’s jurts- 
diction and this is based on ‘section 350 of the Code of Criminal 
Procedure. The Magistrate who passed the order did not himself 
record the whole of the evidence. He based his decision partly on 
the evidence recorded by another magistrate before whom the 
proceedings were commenced. We hold that though the main por- 
tion of section 350 is sufficient to give the second Magistrate juris- 
diction to proceed with the case the proviso to that section, did not 
compel him to start the enquiry de novo when an application to that 
effect was made on behalf of the second party. The wording of the 
principal clause of section 350 is very different from that in proviso 
(a). In the main body reference is made to an enquiry or trial: 
proviso (a) is limited to trial and also makes reference to an accused, 
a word which does. not appear in the preceding part of the section. 
We have no doubt that the intention of the legislature was to limit 
the application of proviso (a) to criminal trial and not to extend 
that proviso to enquiries which are also covered by the first portion 
of the section. 

I hold therefore that the contentions raised on behalf of the peti- 
tioner fail and I accordingly discharge this Rule. 

Suhrawardy J :—I agree. I desire to rest my judgment on 
the observation made by the trying Magistrate in his explanation 
submitted to this Court which finds some support from his judgment, 
tiz, “that according to the map prepared by the pleader commis- 
sioner the revenue survey line which is shown in full red passes 
by the west of the eastern boundary line of the disputed land; so 
the claim by the second party in the disputed land on the decision of 
the case under section 41 of the Survey and Settlement Act has not 
been established.” Were it otherwise, I would have, in the cir- 
cumstances of this case, had considerable hesitation in upholding 
the Magistrate’s order under section 145 Cr. P, Ce 


A. T, M, | Rule discharged. 
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PRIVY COUNCIL. 


PRESENT ;— Zord Dunedin, Lord Phillimore, Sir John Edge 
and Mr. Ameer Ali. 


KHATUBAI 5 
P. C. 
a — 
MAHOMED HAJI ABU AND OTHERS, <3 
June, 19, 20. 
[ON APPEAL FROM THE Hich COURT or Jupicaturg at Bompay.] July, 31405, 7 
Nesembin, ge 


Makomedan law—Porebunder Balai Memons—Succession and inheritance—_ 
Exclusion of females—Custom—Cutchi Memons—‘Memon’, meaning of. 


Halai Memons domiciled in Porebunder State, though Mahomedans, are not 
governed by Mahomedan law as to succession and inheritance and females are 
excluded from succession by custom and practice in the community: Abdurahim 
Haji mail Mithu v, Halimabai (1) referred to. 


There are among the Mahomedans certain groups whose ancestors were 
Hindus and professed the Hindu religion, and were then converted to Islam. 
Among these groups may be reckoned Khojas, Suni Borahs, Molesalam Girasias, 
Cutchi Memons, Nassapooria Memons and Halai Memons, With regard to the 
groups other than Halai Memons, the converts had retained their Hindu law 
relating to the exclusion of females from succession, and that law had been 
engrafted as a custom on the Mahomedan law although not in accordance with 
the rules of the Koran. 

Memon means a convert. The name Memon, however, has not been applied 
to all branches of Hindu converts, e.g. as in the case of the Khojas. There was 
a body which came from Sind and settled in Cutch, and these have been de- 
nominated as Cutchi,Memons. Another body from the same place settled in 
the Halai Prant of Kathiawar, and these have been designated Halal Memons. ’ 
Some of the Halai Memons pushed on to Bombay, where they have formed a, 
community known as the Bombay Halal Memons. There was also an imigration 
to Bombay from Cutch, and the Cutchi Memons formed by themselves a separate 
community in Bombay from the Halai Memons, 


Appeal from a decree ofthe Bombay High Court reversing a 
decree ofa single Judge of the same Court in its Original Civil 
Jurisdiction. 

“The parties are Halai Memons of Porebunder State. The only 
question in the appeal is whether the Halai Memons of Porebunder 
are governed by Mahomedan law or Hindu law as to matters of 
succession and inheritance. 


The appellant (daughter of a Halai Memon of Porebunder) 
filed the present suit claiming a share under Mahomedan law, in 
the estate of her deceased father. The respondents resisted the 


(1) (rors) Le Re 43 L Ac 35, 
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P.C. claims on the ground that they are not goverited by -Mahomedan 
192%. law but by a custom of excluding females from succession under 
Nye 


Hindu.law. The trial Judge held that the parties are governed ‘by 


ae Mahomedan law and that the custom of succession according to 
Heel Abu; Hindu law was not sufficiently proved so as to oust the general 
oe application of the Mahomedan law. He decreed the suit, On 
nae appeal, the High Court held that the custom of excluding females 
ae from succession-under Hindu-law was established and dismissed the 
aa i el E appellant’s claim. Hence the present appeal by the Plaintiff. 
AAR ik “D. Gruyther K. C. and Farwell ior the Appellant: The par- 
a ties are Mahomedans. The succession to the estate is governed by ` ( 


Mahomedan law. A custom contrary to this requires to be an 
ancient and invariable claim and has to be established by clear and 
unambiguous evidence. There is no such evidence here. The 
decisions of Porebunder Courts as to the existence of a valid cus- 
tom to that effect are conflicting and cannot be relied upon. 
Though the parties are domiciled in the Porebunder State, the 
succession to immovable property in Bombay isto be governed 
by the law as administered: in Bombay. In Bombay it is well 
established that the Halai Memons in Bombay are governed by 
Mahomedan law as to succession. The result is that the appellant 
is entitled to succeed to her share under Mahomedan law. 


< 


1 Upjohn K C. and Raikes for the Respondents argued contra. 
The judgment of their Lordships was delivered by 


November, 9. . ‘Lord Dunedin: The present appeal relates to, the succession . 
pay of one, Haji Abu Haji Habib, who died intestate at Bombay on the - 

30th November, 1914. T he contest is between a daughter, the - 

plaintiff and appellant, on the one hand, and a son and other mem- 

Gers of the family, the defendants and respondents, on the other, 


and depends entirely upon ‘what is the law of succession to be 
applied to the property of the deceased. 


"Now, the deceased was a Mahomedan. Accordingly the Indian 
Succession Act does not apply, and if nothing more were known 
it: would: be obvious that the ordinary Mahomedan law. of succes- 
sion would fall to be applied, which would mean that the appellant 
would succeed. But the deceased wag not what may be termed an 
ordinary Mahomedan, There are among the Mahomedans certain `“ 
groups whose - ancestors were Hindus -and professed the Hindu 
religion, and were then converted. to. Islam; Among these groups: 
may be reckoned, as is- shown “by decided cases, Khojas, Suni- 
Borahs, Molesalam Girasias, Cutchi Memons, Nassapooria Memons ; 
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and, lastly, Halai Memons, to which ` group the deceased belonged: 
Now, with regard to the groups other than Halai Memons, it has 
been held by a succession of cases beginning with a case decided 
by Sir Erskine Perry in 1847, that the converts had retained their 
Hindu law relating to the exclusion of females from succession, and 
that'that law had been engrafted as a custom on the Mahomedani’ 
law, although not in accordance with.the rules of the Koran, In’ 
the present case, as is said by the learned Chief Justice, an entirely 
novel question is raised, viz., What is the customary law governing 
succession to anon-Cutchi Memon of Porebunder? Both the 
learned Judge of first instance and the learned Judges of the-appeal. 


- Court held that the deceased was, so to speak, a Porebunder and. 


not a Bombay Memon, These being concurrent findings of fact, 
their Lordships, while entirely agreeing witb them, need not eya- 
mine the evidence on which they are founded. It follows that the. 
personal law of the deceased, so far as the question for decision i in 


the present appeal is concerned, was the ‘law of a Halai Memon of ; 


Porebunder. 


It may be here well to saya word as to what is meant by a ; 
Halai Memon. A Memon, as the word denotes, is a convert, The 
name Memon, however, has not been applied to all branches of . 


Hindu converts, ¢ g, asin the case of the Khojas. There was a 


body which came from Sind and settled in Cutch, and these have. 


been denominated as Cutchi Memons. Another body from the 
same place settled in the Halai Prant of Kathiawar, and these 
have been designated Halai Memons, Some of the Halai Memons 
pushed onto Bombay, where they have formed a community 
known as the Bombay Halai Memons. There was also an 


immigration to Bombay from Cutch, and the Cutchi Memons | 


formed by themselves a separate community in Bombay from 
the Halai Memons. Now, it is admitted that so far as the 
Bombay Halai Memons are concerned they have been content 


for many years to have their property distributed on succession _ 


according to the tenets of the Mahomedan law, so that if the deceas- 
ed had been, in the proper sense of the word, a Bombay Hali 
Memon, the question of the succession would have been solzed. 
But, as already stated, both Courts have found that he was nota 


Bombay Halai Memon, but a Porebunder Halai Memon. The — 


question, therefore, is, Does a Halai Memon domiciled in Pores’ 
bunder follow the Hindu or Mahomedan law with regard to the 
succession of females ? 

Voluminous evidence waa taken which consisted of (1) the 
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reports of a set of judgments of the Porebunder Courts—Porebunder 
being a Native State, from whose Courts there is no appeal either 
to any Appeal Court in India or to the King in Council ; (2) oral 
testimony from pleaders and from persons belonging to the 
community in Porebunder as to what the custom of succession 
was. The learned Judge of first instance, after a careful and 
elaborate judgment, came to the conclusion that the custom of 
succession according to Hindu law was not sufficiently proved so as 
to oust the general application of the Mahomedan law. 


On appeal that judgment was reversed, and an equally careful 
and elaborate judgment pronounced by the learned Judges of the 
Court of appeal. 

Their Lordships, after careful consideration, are in accordance 
with the views of the appeal Court. The learned trial Judge has, 
in their view, drawn a wrong inference from the fact that the Bom- 
bay Halai Memons follow the Mahomedan law, and they cannot 
help thinking that this inference has coloured his views on the whole 
case. Finding that these Bombay Halai Memons practise in the 
matter of succession the Mahomedan law, he has drawn the inference 
that when they came to Bombay from Kathiawar they brought that 
law with them, and that consequently the community which they 
left also followed the Mahomedan law. Their Lordships agree with 
Macleod J. that this is not a necessary inference. If it is otherwise 
shown that the Kathiawar Halai Memons practised the Hindu law 
excluding females from succession, it is equally easy to infer that the 
Bombay Memons, finding themselves among other Mahomedans 
who followed the Mahomedan law in its purity, renounced the 
custom of the Hindu law of succession in favour of the orthodox 
tenets of their own religion. An example of this may be found in 
the case of Abdurahim Haji Ismail Mithu v. Halimabai (1), (the 
Mombasa case), Of course, this is not an inference which itself 
need necessarily be drawn, but it counter-balances the other, and 
matters are, therefore, leftas they were, viz., to depend on an en- 
quiry as to what has been de facto the practice of the Halai Memons 
in Porebunder. 

The decisions of the Porebunder Courts are minutely examined 
by Macleod J. The most that can be said for the appellant was 
reduced in the cross-examination of her chief witness to this :— 


:“ In Porebunder there is a conflict of decision, but the latest is 


(1) (rots) L. R. 43 L A. 45. 
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that Hindu law governs Halai Memons. That is the decision of the 
final Court of appeal there—the Huzur Court.” 

It bas been objected to this last and most authoritative decision 
—for it was the decision of the highest tribunal in Porebunder— 
that it is based on a misreading of the Mombasa case. It probably 
does go too farin thinking that their Lordships in that case laid it 
down as a general proposition that all Memons necessarily follow 
Hindu law of succession. But that was not tho only ground of 

_ judgment, and the judgment remains as the Jast of the Porebunder 
Courts, 

Their Lordships, however, are not inclined to take the view that 
that settles the matter, for the enquiry is not as to what is the 
Porebunder law, but asto what is the Porebunder custom. But 
the judgments of the Courts are good us evidence, and they are 
borne out by the other evidence in the case, Here their Lordships 
are content to follow the result arrived at by Scott C.J., who after a 
most careful examination of the evidence sums it up thus :— 


“On a consideration of all the cases above mentioned, the 


evidence seems to me to be all one way. Twenty-five cases are 
-proved which indicate that Hindu law was applied and not Maho- 
medan law, and there is no clear case of the application of Mahome- 
dan law among Memons settled at Porebunder.” 

The learned counsel for the appellant directed criticism to the 
character of certain of the witnesses, but such criticism is of small 
avail in contrast with the overwhelming effect of the negative result 
alluded to by the Chief Justice, that there is no clear case of succes- 
sion according to the Mahomedan law. nae 

Their Lordships will, therefore, humbly advise His Majesty to 
dismiss the appeal with costs, | 

Waltons & Co.: Solicitors for the Appellant. | 

TL. Wilson & Ca : Solicitors for the Respondents, 


K V. le N. ; Appeal dismissed, 
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-o PRESENT —Lord Buckmaster, Lord Atkinson, Lord Sumner, 
Lord Carson and Sir John Edge, 


‘SHANKAR GANESH DABIR 
V. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


Toye 


` [On APPEAL FROM THE Court OF THE JUDICIAL COMMISSIONER 
OF THE CENTRAL PROVINCES AND BERAR]. 


Privy Counsil—~Appral— Special leave-—Reasons for refusal— Fractice—Pleader— 
Cancellation of sanad—Court’s discretion—Legal Practitioners Act, (XVII 
of 1879), 5. 13 (f)-—“‘Any other. reasonable cause.” 4 


The established practice of the Privy Council In not giving reasons for their 
refusal of petitions for special leave is, departed from in this case as a matter of 
concession. i . , 7 

S. 13 (£) of the Legal Practitioners Act of 1879 is not confined tg acts dona in 
a professional capacity and Courts have a discroffon in dealing with the pleader 
for any such acts. : 

Petition for special leave ‘to ‘appeal against an order of the Judi- 
cial Commissioner of the Central Provinces and Berar cancelling the 
Sanad of the petitioner as pleader of that Court. 


_ The petitioner was on the roll of legal practitioners of the Court 
of the Judicial Commisssioner and practised at Basim in Berar. In. 
Berar there was a tax called Mahar Baluta, a part of the land reven- 
ue. In March 1921, the Legislative Council of Berar passed a resp: 
lution recommending the Government to abolish the tax. The peti- 
tioner took an active part in the agitation against the continuance 
of the tax and made speeches. The Sub-divisional Magistrate at 
Basim, acting under section 107 of the Code of Criminal Procedure 
bound over the petitioner to keep the peace for one year. This 
order was confirmed by the District Magistrate and the Court of 
the Judicial Commissioner. The petitioner executed the bond 
under protest. 


The Court of the Judicial Commissioner directed the petitioner 
to appear before that Court to show cause why he should not be 
dealt with under section 13 of the Legal Practitioners Act. The 
Rule was heard by two Judges of the Court who held that the peti- 
tioner's conduct was incompatible with his obvious duties and 
responsibilities as an official of the Court. As the petitioner had 
already suspended practice, they thought that suspension from 
practice was not a sufficient punishment and cancelled his sanad until’ 
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such time as the petifioner would satisfy by his future conduct that 
he is fit for readmission. 


The petitioner applied for special leave to appeal against this 
order, 


Dube for the Petitioner: The petitioner was not guilty of any 
professional misconduct as specified in clauses (a) to (e) of section’ 
13 of the Legal Practitioners Act. “Any other reasonable cause” in 
clause (f) means something ejusdem generis with the causes men- 
tioned in the previous clauses ora cause which amounts to moral 
turpitude: Jn re Wallace (1); In re Koylash Nath Chowdhry (a). 
The petitioner's conduct did not come within either of the above 
categories, The Court had no jurisdiction to deal with the peti- 
tioner under section 13 of the Act. The agitation carried on by the 
petitioner was justified by the resolution of the Legislative Council. 
There was nothing in his conduct to render him unfit to practise as 
a-pleader. The order cannot stand. This is a fit case to grant 
special leave to appeal. 


Kenworthy Brown for the Respondent: The Court had juris- 
diction under section 13 of the Legal Practitioners Act and it is 
entirely a matter of discretion. The Board does not interfere with 
the exercise of such discretion unless strong cause is made out. 
The Act is intended to maintain the discipline amongst those who 
appear in the Courts. Section 13 (f) is not confined to cases of 
professsiona] misconduct: Ze Mesurier v. Wajid Hossain (3). 


Dube replied. | 4 
The judgment of their Lordships was delivered by 


Lotd Buckmaster: As a concession to the urgent request of 
counsel, their Lordships will briefly state the reasons why they are 
not able to advise that leave to-appeal should be granted to the peti- 
tioner, but this indulgence must not be taken as-recognising any 
departure from established practice, nor affording any precedent for 
the future. In expressing the opinion which they hold that this 
petition ought to be refused, their Lordships expressly desire to 
make plain that their opinion carries with it no approval of or reflec- 
tion upon the order against which leave to appeal is sought. That 
ordér was entirely one for the discretion of the Court that made it, 
and the only matter that it has been necessary to consider is whether 
a prima facie case has been made out to establish that there was no 


(1) (1266) L. Rut P, C. 983, (2) (1871) 16 W, R. Cr. 41, 
(3) (1903) l. L, R. 29 Calc. Bgo F. B, 
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foundation upon which that discretion could’ properly repose. It 
appears that the petitioner was, on the 3rd May, 1921, bound over - 
by the Sub-divisional Magistrate at Basim to keep the peace 
fora period of one year, and that order was confirmed by the Dis- 
trict Magistrate and by the Court of the Judicial Commissioner. 
The offence which he had committed was connected with an agita- 
tion against payment of the Makar Balita, and it appears that in 
the course of such agitation he did not confine himself to protests, 
however vehement, against the tax, ‘or against its injustice, tut that 
he urged an organised resistance'to payment, and attempted to estab- 
lish a system which would have impeded and might have defeated 
its recovery with grave danger to the public peace. These consider- 
ations led to the conviction to which reference has been made, and 
caused his conduct as a pleader to be brought before the Court in 
their jurisdiction under the Legal Practitioners Act of 1879. Their 
Lordships are of opinion that the circumstances to which they 
have referred were sufficient to found jurisdiction under section r3, 
sub-section (f) of that Act, which is not confined to acts done in a 
professional capacity, and for these reasons they think that no leave 
to appeal ought to be granted in this case, and they will humbly 
advise His Majesty accordingly. i 
_ Æ. Dalgado : Solicitor for the Petitioner. 
Solicitor, India Office : Solicitor for Respondent. 
K. V.L. N. f Petition dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Cuming and Mr. Justice Panton. 


KRISHNADAS ACHARJEE CHOWDHURY AND OTHERS 
v. | 
SAMSAN ALI SHEIKH AND OTHERS, * 


Appeal—Original order of Special judge—Bengal Tenancy Act (VIL of 1888) 

Sec. 109 A. 

An appeal lies from an Original order of a Special Judge, refusing to set aside 
an abatement of appeal, and section rog A of the. Bengal Tenancy Act is no bart 
Manmatha v Gadadhar (1) followed. 

Appeal by the Plaintiffs. 
Suit under section 105 of the Bengal Tenancy Act. 
The material facts appear from the judgment. 


Babus Jogesh Chunder Roy and Protash Chundr: Majumdar for 
the Appellants. 

Babs Ramendra Mohan Majumdar for the Respondents. 

The judgment of the Court was as follows : 

A preliminary objection was made that no appeal lies to this 
Court. The argument put forward was that this is an order passed 
-by the Special Judge. The only section which applies to appeals 
from Special Judge is section rcg A of the Bengal Tenancy Act, and 
that as section rog A applies only to appeals from appellate orders, 
and as this is not an appeal from appellate order but from an order 
no appeal lies ; and in support of this contention he has relied on the 
rulings in Mothur v. Tara Sunkar (2), and Mathura v. Basanta (3). 
As against this the appellant has relied upon the ruling in Manmatha 
v. Gadadhar (1). This latter case is similar ‘in many respects to the 
present case. In view of this authority we are of opinion that the 
appeal does lie in the present case. 


This is an appeal from an order refusing to set aside the abate: 
ment of an appeal. The facts appear to be these. The plaintiffs 
who are the appellants before this Court brought a suit under 
section 105 of the Bengal Tenancy Act before the Assistant Settle 
ment Officer. This suit was dismissed and the plaintiffs appealed 


*Appeal from Original Order No. 368 of 1970, against the order of F. W. 
Ward Esq., Special Judge of Mymensingh, dated the 13th August, 1920. 

(1) (1917) L Le R. 45 Calc. 638. (a) (1903) 7. C. W. N. 4404 

(3) (1908) L L. R. 46 Cale sia. 


April, 6. 
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Civit, to the Special Judge, While the appeal was pending, on the r5th 
os May the pleader for the respondents Nos, 22 and 25 informed the 
uence Court that the respondent No. r had died in the month of Pous and 


v. respondent No. 5 died in the month of Aghran. On the 15th 

saman Ali June, the appellants put in an application for substitution of 
certain persons in the place of respondent No. 1 and respondent 
No. 5, and the learned Special Judge passed the following order: 
“No. 5 died in Aghran last ; six months having elapsed the appeal 
abates in respect of resporident No.5. Respondent No. 1 was re- 
ported to have died in Pous last. Substitution be made in his 
place.” Against the order of abatement in the case of respondent 
No. 5 the appellants moved the Special Judge and the Special Judge 
passed the following order on the 13th August, 1920: “Heard the 
pleaders. It is argued that. appellant had sufficient ground under 
section 5 of the Limitation Act for not substituting the respondent. 
But I find in fact that they let two dates fixed for hearing pass 
after they had been informed of the death before they attempted 
to make the substitution. The application is rejected.” 

We think on looking at the facts of the case that the order of 
abatement was improperly made and the learned Special Judge 
should have granted the application to set aside the order of abate- 
ment. There was no material before the Court to justify the Court 
in holding that the appeal had abated against the respondent No. c. 
There was no evidence to show and no allegation as to what date 
in Aghran the respondent No. 5 died. Had respondent No. 5 died 
in the last date of Aghran which corresponds to 16th December the 
application for substitution of his heirs which was made on the r5th 
June would, be within time. The learned Special Judge was not 
justified in assuming that the respondent did not die on the last date 
of Aghran. 

The appeal will therefore succeed and the order of the 13th 
August 1920 refusing to set aside the abatement will be set aside 
and the abatement will be set aside and the appeal will.be restored 
and the heirs of the deceased respondent No. 5 will be substituted 
in his place, 

The appellants are entitled to their costs in both Courts. We 
assess the hearing fee in this Court at one gold mohur. 


A. T, M. Appeal allowed, 


Vou, XXXVILJ HIGH COURT. 
Before Mr. Justice Walmsley and Mr, Justice B. Bs Ghose. 


RAJENDRA NARAIN CHOWDHURI 
D, M . 
KHAN BAHADUR MOULVI ABU NASAR AHIYA.* 


Putni—Creation of putni interest between remindarit and putni—Sale of such 
interest under Pu'lni Regulation, if valid—Sale, if can be questioned colla- 
terally. 

A putni tenure cannot be created over another putni. A zemindar can assign 
his right to receive rent from the putnidar. 


The mere giving of the nime of putni to the interest created between the 
zemindar and putnidar, does not make ita putni as contemplated by the Putni 
Regulation, so as to bring into play all the provisions of the law. A sale of such 
interest held under the Regulation is without jurisdiction and the purchaser acquir- 
es no title. Such a purchaser’s right can be questioned by the defendant putnidar 
in a suit brought by him for rent: Ramsona v. Sonamala (1) distinguished, 


- Appeal by Defendant No 3. 


Suit for rent. 


The material facts appear from the judgment. 
Babu Hemendra Kumar Das for the Appellant. 


Babus Surendra Nath Gui and Benoyendra Nath Palit for the 
Respondent. 


The judgments of the Court were as follows : 


B. B. Ghose J:—This appeal is by the defendant No. 3 and it 
arises out of a suit for rent brought by the plaintiff under the follow- 
ing circumstances. One Abdur Rahaman was the zemindar ofa 
certain estate. He granted a putni lease of the entire 16 annas of the 
property to the predecessor of the defendants sometime in 1881, 
Subsequently, one Bhuban Babu acquired an interest in one anna 
share of the zemindary in 1895. After acquiring this interest, he 
created a putni in respect of this one anna share in favour of a lady 
Amatul Fatima Banu. Sometime after that, Bhuban Babu sold the 
interest of Amatul Fatima Banu under Regulation VIII of 1819 and 


* Appeal from Appellate Decree No. 1533 of 1920, against the decree of 
Babu Hem Chandra Bose, Subordinate Judge, 2nd Court, of Sylhet, dated the 
6th March, 1920, affirming that of Babu Sirish Chandra Chakravarty, Munsiff, 4th 
Court, of Habigunj, dated the 23rd December, T913, 


11) (1911) 13 C. L, Jy 404. 
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it was -purchased by-the plaintiff. The: plaintiff,has now- sued the 
defendants for rent of the putni to the extent of one anna share, 


The defendant No. 3 alone con'ests the plaintiff's claim and he 
denies the relationship of landlord and tenant and contends that 
the plaintiff has acquired no interest in the property entitling him to 
recover rent from him as putnidar, 

Both the Courts below have given the plaintiff a decree for rent. 
The learned Subordinate Judge relies upon the case of Raj Kumar 
v. Probal (1) for the proposition that it was open to Bhuban Babu 
to create a putni tenure over the head of the putni of the defen 
dants. 

It is contended before us by the appellant, first, that Bhuban 
Babu had no authority to create a second putni intervening between 
the defendant’s putni and the zemindar’s interest and, secondly, that 
assuming that the putni lease granted in favour of Fatima Banu — 
the plaintiff's predecessor amounted to an assignment of the right of 
the zemindar to recover rent from the defendants, such interest 
created in favour of Fatima Banu was nota putni lease as contem- 
plated by Regulation VIII of 1819 and the sale held by the Collec- 
tor under that Regulation of the interest of Fatima Banu at which 
the plaintiff purchased was without jurisdiction and the plaintiff has 
acquired no interest whatever by virtue of it. The appellant points 
out that there are certain other cases which deal with this question 
and he refers to the cases of Madhu Sudan v, Debendra (2); 
Nilambar v. Mir Mohanuddin (3); Johar Mull vx, Jatindra 
Nath (4) and Jarao Kumari v. Hanifuddin (5). 


With regard to the case of ‘Raj Kumar v. Probal (1) in which the 
Subordinate Judge relies, the learned Judges who decided that case 
speak very guardedly about the position of a person who accepts 
a putni over the head of another putni. They say this: “ The 
creation of two putnis one above the other no doubt introduces 
confusion into the ordinary grades and nomenclature of sub-infeu- 
dation ; yet, forthe purpose of this suit, all we hold is that the 
plaintiffs putni lease constitutes an intermediate tenure between 
the zemindar and the defendants and that, therefore, the plaintiff is 
entitled to demand the rent which the defendants are bound to pay 
to their superior landlord.” 


Apart from all authority, it would appear that the idea of a put- 
(1) (1904) 9 C W. N. 656. (a) (1908) 34 C. L. J. 76. s 


(3) (1914) 34 C. L. J. 77. 
(4) (1921) 34C. Le J 79. (5) (1509) t4 C. W. N. 389, 


Vor. XXXVII] HIGH COURT, 


ni being created oves another putni is absolutely foreign to the 
scheme of the Putni Regulation and any one familiar with the 
status ofa putnidar would consider this position as anomalous, In 
the Putni Regulation, a putnidar has been given certain rights as 
against ‘the zemindar. The putnidar is described as a taluq- 
dar of the first degree and it is difficult to imagine that a 
tenure can be created over a taluqdar of the first degree.. There can, 
however, be no objection to the assignment of the right of the 
zemindar to receive rent from the putnidar which he is entitled to 
get under the putni settlement ; for example, he may create an ijara 
or he may execute a mortgage and make over possession to the 
mortgagee, In such cases, the assignee of the zemindar’s interest 
would be entitled to recover rent from the putnidar by virtue of the 
assignment. This position seems to have been made clear in the 
case of Madhu Sudan v. Debendra (1) where Mr. Justice Caspersz 
says that the name given to the assignee of the zemindar’s interest 
to recover rent is immaterial. The case of Johar Mul v. Jatin- 
dra (a) does not really touch the question. That is a case in which 
the defendant claimed a Mokurari interest and the plaintiff 
sued for rent as a superior lessee under a lease creating: a 
superior title over the mukuraridar and it will be noticed that in 
that case, the learned Judges are equally guarded in their language 
ag to the creation of a putni interest over another putni. In those 
cases, however, the plaintiff could recover rent on the basis of a 
title derived from the zemindar as assignee of the interest of the 
zemindar to recover rent from the putnidar. But in the present 
case, the position seems to be somewhat more complicated and 
one of the complications contemplated in the case of Raj Kumar 
v. Probal (3) has taken place. The Subordinate Judge finds that 
Bhuban after his purchase ignored the putni of the defend- 
ants ‘and granted a new putni to Fatima Banu. Therefore, the 
interest which was created in favour of Fatima Banu by Bhuban 
was on the same plane as that of the defendants. It would appear, 
therefore, that Fatima Banu’s interest was not superior to that of 
the defendants. Then, the question comes whether, assuming that it 
was a superior interest, this could be sold under Regulation VIII 
of 1819. The Collector assumed jurisdiction for the purpose of 
sale under that Regulation as the lease created in favour of Fatima 
Banu does not mention that the interest created in her favour was 
an interest between the putnidar and the zemindar. The Regula- 


(1) (1908) 34 C. L. J. 76. (2) (1921) 34 C, L. J. 79. 
(3) (1904) 9 C. W. N, 656. 
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tion does not contemplate the sale of such an interest under its 
provisions and, if it had been brought to the notice of the Collector 
that Fatima’s interest was not that of an ordinary putnidar but that 
of one above a putnidar, the Collector surely would not have put 
the provisions of the Regulation in force to effect the sale as the 
revenue authorities do not recognise such a putni. The question, 
therefore, is whether the plaintiff has acquired any interest by such 
sale. Reference has been made on behalf of the respondent to the 
case of Kamsona v. Sonamala (1) in support of the proposition that 
a sale under the Regulation can only be questioned by a person 
entitled to do so under section r4 of the Regulation and that the 
title of the purchaser under the Regulation sale cannot be ques 
tioned collaterally. But the learned Judges in that case observed 
that the sale must be held with jurisdiction and the sole question 
in the present case is whether the Collector had jurisdiction to sell 
the interest of Fatima Banu under Regulation VILL of 1819. As 
has been contended by the learned vakil for the appellant, the 
defendants do not come under the category of persons who could 
sue under section 14 of the Patni Regulation for setting aside the 
putni sale If they had brought such a suit, the obvious answer 
would have been that they were not affected by the alleged sale 
and that they had no right to dispute it nor could any person claim- 
ing under the defendants as dur-putnidar or a taluqdar of the third 
degree known as seputnidar have questioned the sale, If it were. 
held that the interest of Fatima Banu was such as could be sold 
under Regulation VIII of 1819, serious complications would arise 
in the relation between the putnidar and the zemindar on the one 
hand and the subordinate tenure-holders on the other.- It seems 
to me that the whole scheme ofthe Putni Regulation is that the 
putnidar is the only person whose interest can be sold under the 
Regulation and not the interest of a person in the position of Fatima 
Banu by whatever name it may be called. The mere giving of the 
name of putni to the interest of Fatima would not make it a putni 
as contemplated by the Regulation so as to bring into play all 
the provisions of the law. : In my opinion therefore the sale under 
Regulation VIII of 1819 at which the plaintiff purchased was with- 
out jurisdiction and the plaintiff has acquired no title, Then again 
the intention of Bhuban Babu was to grant a new putni ignoring 
the putni of the defendants, as -found by the Subordinate Judge, 
and it would appear that the interest created in favour of Fatima 
Banu was co-ordinate with that of the defendants, In that view, 


(1) (1911) 13 Co L J. 404. 
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Fatima Banu cannot be said-to have acquired any interest as against 
the defendants. In my opinion, the plaintiff has no right to recover 
tent from the defendants and the relationship of landlord and tenant 
does not exist between the parties, 

The appeal must, therefore, be allowed and the suit disuissed 
with costs in all Courts. 

Walmsley J.—I agree. 


A. T. M : Appeal allowed : Suit dismissed, 


Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr, Justice Rankin. 


BIRESWAR GHOSE 
“9, 
PANCHCOURI GHOSE AND OTHERS." 


Execution sale—Fraud-—Furchaser, title of—Furchaser for value and without 
notice, plea of, if can be taken in second appeal—Decree obtained by fraud— 
Sale, if invalid—9ustice, equity and.good conscience, applicability of, 

Per Mookerjee, J: The plea of defence of purchase for value without notice is 
allowed to be raised in second appeal, though not specifically raised in the plea- 
dings or in the issues, when it has been pleaded in substance and isa just infer- 
ence from the facts alleged. The defect may be remedied by a remand on terms 
as to costs: Taylor v Blakelock (1). 


Per Rankin J: From the circumstances of the case, the defence of purchaser 
for value without notice has no basis in the facts, ` 


The fac tthat the Court has been successfully deceived is one which, upon the 
issue as to the purchaser’s good faith, is of very diferent value in different circum- 
stances. 


Judicial sales fraudulently procured will not give a good title to a purchaser 
who does not take in good faith and without notice: Chatambar v , Krishnappa (2) 
explained. 


The burden is on the purchaser to prove that he acted in good faith and 
without notice of fraud, 


The rule is not that there is a special fovour for every one until he is shown to 
have been dishonest or a volunteer, but that equity where it can will favour those 


# Appeal from Appellate Decree No. 2033 of 1921, against the decree of Babu 
Banwari Lal Banerjee, Subordinate Judge of Hughli, dated the ard September, 
1921, reversing that of Babu Hiran Chandra Mitra, melt of Howrah, dated the 
gist January, 1920. f 

(1) (1886).32 Ch. D. 560 (565); 56 L. J. Ch. 390, 

(2) (1902) 1. L. R. 26 Bom. 5343- 
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who show that in innocence they have given value : In re Nish and Potts 
Contract (1). 


Fer Mookerjee, F: The protection given to the bona fide purchaser had its 
origin exclusively in equity and is based entirely upon the conception that a Court 
of equity acts solely upon the conscience of litigant parties, by compelling the 
defendant to do what, and only what, is foro conscfential, he is bound to do, If 
the relations between the two contestants standing before the Court are such that, 
in equity and good conscience, the plaintiff ought to obtain the aid which he asks, 
and the defendant ought to do or suffer what is demanded of him, then the Court 
will interfere and grant the relief ; ifthe relations are not of this character, then 
the Court will withhold its hand and will leave the partles where they stand. The, 
protection given to the bona fide purchaser, therefore, simply means that from 
the relations subsisting between the two parties, specially that which is involved 
in the innocent position of the purchaser, equity refuses to interfere and to aid the 
plaintiff in what be is seeking to obtain, because. it would be unconscientious and 
inequitable to do so ; the Court will not, in such an event, aid either party against 
the other. The doctrine of bona fide purchase is thus not a rule of property. 


“It does not determine the question of title between parties. It is in most cases 


available only by way of defence. It isa shield in the hands of a defendant, to 
protect him against the claim of his adversary. It means that equity will refuse? 
to Interfere to aid the plaintiff in his suit, because, under the circumstances of the 
case, it would be unconscionable that the plaintiff should have what he seeks to 
obtain.. It enforces no right, but simply refuses to interfere in the plaintiffs be- 
half, 

In all cases for which no specific statutory directions are given, Judges should 
act according to justice, equity and good conscience. 

The decision of a case according ‘to the principles of justice, equity and good 
conscience has generally meant decision according to the principles of English law 
applicable to a similar state of circumstances in this country: Satis v. Ram 
Dayal fa). 

An execution sale, which has been brought about by fraud of the decree-holder, 
dis liable to be set aside on that ground, by application to the execution Court, even 
though it is not established that the auction-purchaser, a stranger, has participated 
in or has been cognisaat of the fraud : Khirode ve Ynanendra (3) and other 
cases. : 

Subject to the conditions prescribed by order 21 rule go of the Cede of civil 
Procedure, an execution sale may be set aside on the ground of frand precisely 
jn the same manner as on the ground of irregularity, and that the exercise of this 
power by the Court is not excluded in cases where the purchaser falls within the 
‘category of bana fide purchaser for value without notice. 


The rule that a stranger ptirchaser is not affected by the reversal of the decree ` 
for error or irregula ity, is based on grounds of public policy, 
Appeal by the Defendant. 
(1) (1905) 1 Che 391. 
(2) (1920) 1, L. R. 48 Calc, 388 5 32 C. L. J. 943 24 C. W. N. 98a, 
(3) (1901) 6 C. W, N. 283. 


. 


Vou. XXXVI] HIGH couRt. 


Suit for recovery of possession of the disputed land upon cancel- 
lation of the ex parte decrees and consequent execution sales, on 
the allegation that they had been brought about by fraud on the 
part of the defendant. 

The material facts appear from the judgment of Mookerjee J. 


Dr. Dwarka Nath Mitter, Babus Bhupendra Kumar Ghose and 
Pramatha Nath Banerjee for the Appellants. 
Babu Manmatha Nath Roy for the Respondents. 
G A, V 
The judgments of the Court were as follows : 
Mookerjee J: The subject matter of this litigation is a tract 
of land which was taken by the ancestors of the plaintiffs, on the 


` 18th May, 1879, in Mourasi Mokarari tenancy right from a family of 


Ghoses. The plaintiffs, like their predecessors, were in possession by 
payment of rent to their landlords till they were dispossessed on the 
13th February, 1917, by the first defendant who obtained delivery 
through Court on the allegation that he had purchased the land on 
the 21st November, 1916, in execution of a decree for arrears of rent. 
The plaintifs made an ineffectual attempt at resistance, and their 
objection ‘was itejected by the Court on the rrth June, 1917. On 
enquiry they ascertained what had happened to their tenancy, and 
the facts they discovered may be briefly narrated at this stage. 

In 1904, the Ghoses sued the plaintiffs for arrears of rent and 
obtained an ex parte decree for Rs. 2-2-0. No further details are 
available, as the records ofthe rent suit have been destroyed in 
accordance with statutory rules. No application for execution of 
this decree appears to have been made till the znd August 1907 
when proceedings were instituted for realisation of the decretal 
amount and Rs. 3-3-0 as costs. A sale was held on the arst Novem- 
ber, 1907 when one Beharilal Das, since deceased, was the sole 
bidder present and purchased the tenancy for a sum of Rs, 22. 
The sale was confirmed on the 3oth January, 1908. The purchaser, 
however, never obtained delivery of possession through Court and 
never paid rent to the landiords. The result was that on the r4th 
April, 1913, the Ghoses instituted a suit against Soudamini Dasi, 
widow of Beharilal Das, for recovery of Rs. 15-7-6 as arrears of rent 
for four years from r4th April, rgog to 13th April, 1913. The suit 


‘was decreed ex parte on the 24th June, 1913. A sale ‘was held on 


the 21st November, 1916, when Bireswar Ghose, now appellant 
before-us, became purchaser of the tenancy for a sum of Rs. 5o. 
The sale was confirmed in due course ; and when the purchaser 
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went to take possession, he came into conflict with the plaintiffs, as 
already stated. The plaintiffs thereupon instituted this suit, on the 
31st May, 1918, for recovery of possession of the disputed land 
upon cancellation of the ex parte decrees and consequent execution 
sales, on the allegation that they had been brought about by fraud 
on thé part of the Ghoses, According to the plaintiffs, the fraud 
consisted in the suppression of all notices in tbe suits and in the 
execution proceedings and the submission of false returns of service 
to the Court, The plaintiffs further suggested that the ostensible 
purchaser was, on each occasion, a creature of the Ghoses who had 
managed to purchase a valuable property for an insignificant price. 
The Ghoses, the purchaser at the second sale, as also the widow of 
the purchaser at the first sale, were all joined as defendants. The 
claim was, however, contested, on paper at any rate, by the second 
purchaser alone. He repudiated the charge of fraud and maintain- 
ed that he had made the purchase on his own account. The Court 
of first instance held that the charge of fraud was not established 
by the evidence and dismissed the suit. Upon appeal, the Subor- 
dinate Judge bas reversed that decision. He has held that the 
suits and execution proceedings were fraudulent, that all notices 
were suppressed both in the suits and in the execution 
proceedings, and that false returns of service were submitted tothe . 
Court by the officers ‘concerned. In this view, the Subordinate 
Judge has held that the decrees and sales must be vacated and the 
property restored to the plaintiffs. On the present appeal, the 
second purchaser has urged that he isa dona fide purchaser for 
value without notice and is entitled to retain the property, even 
though the suits and execution proceedings be held to have been 
fraudulent? In support of this proposition, reliance has been placed 
upon the decision in CAttaméar v. Krisknappa (1). The plaintiffs 
respondents have controverted this position, and have further con- 
tended that the defence of purchase for value without notice, even 
if dvailable, should have been specifically alleged and proved. In 
support of this proposition, reference has been made to 4. G. v. 
Biphosphated Guano Co. (a) and In re Nisbet and Potts Contract (3) 
We have not thought it right to overrule the “plea of defence of 
purchase for value without notice on the ground that the question 
was, not specifically raised in the pleadings or in the issues; the 
defect may be remediéd, if necessary, by a ‘remand on terms as to 
(1) (1902) I. L. R. 26 Bom. 543. 


(2) (1879) 11 Ch. D. 3273 '49 L. J- Ch. 68, 
(3) (1905) 1 Ch. 391. 
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' costs, specially as the defence has sometimes been entertained, 


4 


when it has been pleaded in substance and is a just inference from 
the facts alleged : Zaylor v. Blackelock (t). We shall consequently 
examine, whether the defendant has a substantial answer to the 
claim. 

It may be stated at the outset thatin along line of cases in 
this Court the view has been maintained that an execution sale, 
which has been brought about by fraud of the decree-holder, 
is liable to be set aside on that ground, by application to 
the execution Court, even though it is not established that the 
auction-purchaser has participated in or has been cognizant of the 
fraud. Thus, in Xhirode Sundari v. Jnanendra Nath (a), it was 
ruled that a judgment-debtor is entitled, by an application under 
section 244 of the Civil Procedure Code of 1882, to have an execu- 
tion sale of his properties get aside, if he alleges and proves fraud 
onthe part of the decree-holder, though no fraud is alleged or 
proved against the auction-purchaser who is a stranger to the suit. 
Maclean, C. J. treated this proposition as well settled by the deci- 
sions in Memat Chand v. Deno Nath (3); Rojoni Kant v. Hossain- 
uddin (4) and Aira Lal vy. Chundra Kant (5). Banerjee, J. referr- 
ed in addition to the decision in Bhudon Mohun v. Nunda Lal (6) 
and assigned the following reason in support of his conclusion ; 
“The sale in execution of a decree is brought about by the instru- 
mentality of the Court, the Court being set in motion by the 
decree-holder. If the decree-holder is guilty of fraudin the 
conduct of the sale, the process of the Court must be held to 
have been abused by him in bringing about the sale ; and it cannot 
be said that a sale obtained through the abuse of the process of the 
Court by the fraud of the decree-holder who set the Court in motion, 
should be upheld, merely because the auction-purchaser is innocent 
of the fraud. The auction-purchaser, of course, is entitled to have 
the purchase money paid by him refunded by the decree-holder ; 
but he cannot insist upon a sale, brought about by fraud practised 
upon the Court and by the decree-holder, being maintained.” 
Banerjee, J. adhered to this view in Hungsha v, Zincowri (7), when 
he was pressed with the decision in Mohesh Chunder v. Dwarka 
Naik (8), in which it had been held that however fraudulent the con- 

(1) (1886) 32 Ch. D. 560 (565); 56 L. J. Ch. 390. 

(a) (1901) 6 C. W. N. 283. (3) (13593) 2 Ce W. N. Gore 
(4) (1899) 4 C. W. N. 538. 

(5) (1899) I. L. R. 26 Calc. 539; 3 C. W. N. 4036 

(6) (1899) I. Le R. 26 Calc. 3234; 3 C. W. N. 399. 

(7) (1903) SC. W.N 230. (8) (1875) 24 W. R. 260, 
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duct of a plaintiff in a suit may be, if the purchaser is not implicated 
in the fraud, the validity of the sale cannot be affected by the bad- 
ness of the decree in execution of which the sale took place, 
Banerjee, J. observed that even if this were conceded, a different 
rule should hold good where not only the decree but the execu- 
tion proceedings are fraudulent- “ If the sale is brought about 
fraudulently, that must be a sale brought about by abusing the pro- 
cess of the Court ; and such a sale would be invalid, quite irrespective 
of the validity or invalidity of the decree, and the auction-purchaser 
cannot be entitled to maintain his purchase, notwithstanding that the 
proceedings by which he became a purchaser were fraudulent.” This 
view was followed in Ambika Prasad v. Whitewell (1), which dis- 
sents from Abbubaker v, Mohidin (2), and refers to Adhar Mani y, 
Monmotha Nath (3). On the other hand, where the scope of the 
fraud is limited to the suiti and doos not pervade the execution 
proceedings as well, it has been held that an innocent purchaser, not 
a party to the fraud nor apprised thereof before he paid his money, 
would be protected : Bishun Chand v. Bijoy Singh (4); Radha 
Madhab v. Kalpataru (5). 

` There is thus a long and uniform series of decisions in this Coart 
in support of the proposition that where an execution sale has been 
brought about by fraud practised on the Court by the decree-holder, 
the sale will be set aside on application to the execution Court, 
even, though the auction-purchaser may not have participated in 
or may not have been cognisant of the fraud. This principle has 
received legislative approval in order 21, rule go of the Civil Proce- 
dure Code, 1908, where provision is made for cancellation of an 
execution sale on the ground ofa material irregularity or fraud in 
publishing it, provided the Court is satisfied that the applicant 
has sustained substantial injury by reason of such irregularity or 
fraud. Under section 31 of the Code of 1882, which was replaced 
by order 21, rule go of the Code of 1908, an execution sale could 
be set aside on the ground of material irregularity in publishing or 
conducting it, provided the applicant had sustained substantial 
injury therefrom. On this rule, the judicial decisions engrafted the 
principle that an execution sale might be set aside on the ground 
of fraud under section 244. l The consequence was a three-fold 
distinction between the two classes of cases; (I) when fraud was 


(1) (1907) 6C.L. Je 111. (a) (1896) I, L. R. 20 Mad. to. 


(3) (1901) 6 C. W. N. 479. 
(4) (1911) 13 C. Le J. 583 P.C; 15 C. W. N. 648 P.C, 


(5) (1912) 17 C. L. J. 2099 | 
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established, no question of substantial injury arose ; (ii) the period of 
limitation governing an application for cancellation of a sale on the 
ground of fraud was three years, whereas the period governing an 
application based on the ground of irregularity was 30 days; and 
(iii) the decision on an application for cancellation of a sale on the 
ground of fraud operated as a decree, subject to a first appeal and 
a second appeal, while the adjudication on an application founded 
on allegation of irregularity, operated as an order subject to a first 
appeal only. These differences have been obliterated by the Code 
of 1908, and the two classes of cases have been assimilated. The 
Code, be it noticed, does not exclude specifically the application 
of rule go in cases where the purchaser is a dona fide purchaser for 
value without notice of the irregularity or the fraud; and our atten- 
tion has not been drawn to any judicial pronouncement, except the 
dicta in Paresh Nath v. Hari Charan(1) to show that the Court 
should, in the application of the provisions of order ar, rule go, 
have regard to the fact that the purchaser is a stranger to the pro- 
ceedings. On the other hand, the statement contained in the refer- 
ring order made by Pandit, J. on the 16th May, 1867, in the case of 
Abdool Hye v. Nawab Raj (2) shows that a sale may be set aside 
on the ground of irregularity, however innocent the purchaser, 
It must further be borne in mind that by virtue of section 18 of the 
Indian Limitation Act, which extends the period of limitation in 
cases of fraud, a sale may have to be set aside under order 21, rule 
go, even though it may have been meanwhile confirmed under order 
21, rule 9a. The position, then, is that, subject to the conditions 
prescribed by order 21, rule go, an execution sale may be set aside 
on the ground of fraud precisely in the same manner as on the 
ground of irregularity, and that the exercise of this power by the 
Court is not excluded in cases where the purchaser falls within the 
category of Jona jide purchaser for value without notice, As 
Pandit, J. pointed out in the case mentioned, “a purchaser in exe- 
cution is always an adventurer and knows that his purchase is atten- 
ded with risk,”—the risk, amongst others, that his purchase may be 
nullified on the ground of material irregularity or fraud in publishing 
or conducting the sale. 


We have next to consider the class of cases where the validity of 
an execution sale is impeached on the ground that the decree which 
is the foundation of the sale had been obtained by fraud. The 
question of the position of a dona fide purchaser for value without 


(1) (1911) 1. L. R 38 Cale. 622 ; 15 C. W. N. 875. 
(2) (1868) 9 W. R. 196; B.L. R: F.B. gtr, 
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notice, in this connection, was reserved by Sir Burnes Peacock, C.. J. 
in delivering the judgment of the Full Bench in Nilmani v. 
Fuddo Lochan (1). In that’ case, as also in Ramsundar v. Pra- 
sanna Kumar (2), it was ruled that a suit lies in a civil Court to set 
aside a sale in execution of a decree fraudulently obtained in a 
revenue Court, under the Bengal Rent Recovery Act, 1859. This 
conclusion was rested on the ground that it is a cause of suit in the 
civil Courts, which have jurisdiction to administer the rules of 
equity, justice and good conscience, to set aside decrees obtained by 
fraud and to restrain the parties to the fraud from reaping the fruit 
of such decrees. Peacock,.C. J. then added the following obser- 
vation : “in this case, the revenue Court, upon review, set aside the 
judgment under which the tenure was sold, and passed a fresh 
judgment for a different amount. When that judgment was set 
aside, there was no judgment ' to support the sale which had taken 
place under it. It is unnecessary to say what would have been the 
effect of setting aside the decree under which the sale took place; if 
the purchaser at the sale had been a dona fide purchaser. - It is 
sufficient to state that a decree set aside for fraud would not support 
a sale to a purchaser, in collusion with the parties to the fraud and 
“acting as benami for one of them. This is the charge in the present 
case, and if the fraud alleged be made out, the plaintiff is entitled 
to. relief.” Tie question arose directly for decision in the case of 
Abdool Hye v. Nawab Raj (3). There, a decree was obtained 
against the appellant in the Court of Behar and was transferred 
for execution to the Court of Surajgarh. The judgment-debt was 
paid into Court at Behar on the r4th January, 1851. An intimation 
was sent to the Surajgarh Court that the decree had been satisfied 
and execution was no longer necessary. This, however, reached 
that Court after the sale had been held on the 3rd February, 1851, 
and the property had passed into the hands ofa stranger. The 
judgment- -debtor thereupon sued for cancellation of the sale. The 
trial Court dismissed the suit on the ground that the plaintifi had 
no right to bring the action, and this was confirmed by the lower 
appellate Court. Pandit, 1. elaborately discussed the law on the sub- 
ject, and with the approval of Bayley, J. referred the following 
question to a Full Bench for decision : : 

“Whether, with reference to objections urged by the purchaser,- 
the sale should or should not be set aside, or, in other words, 


(1) (1866) B. L. R. F. B. 3795 5 W. R, Act X 20. 
(2) (1866) B. L, R. F. B. 382 3 sW., R. Act X aa 
(3) (1868) 9 W. R, 196 3 B. L. R. F. B. grt. 
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whether and how far in a regular suit, claims of a purchaser in exe- 
cution of decrees are to be respected and protected on grounds of 
his innocence and ignorance.” 

Peacock, C.J. with the concurrence of Bayley, Seton Kerr, Phear 
and Macpherson, JJ. delivered the judgment of the Full Bench in 
the following terms : 

“The substantial question of law which has been referred for the 
decision of the Full Bench is, whether, having reference to the cases 
mentioned in the order of reference, Jn re Saumboonath Roy (1) ; 
In re Chundernath (2); In re Nadir (3); In re Gunga Pershad (4); 
Bootan v. Bhugwan (5), a bona fide purchaser for valuable consider- 
ation and without notice, at a sale in execution of a decree, is pro- 
tected from having the sale set aside, under the present or former 
law. Weare of opinion that the decisions do not go to the extent 
of saying that, under no circumstances, can a sale be set aside as 
against a purchaser. In each case, it will be for the Court which 

tries the case, to determine whether it will be in accordance with 
the principles of justice, equity and good‘conscience, that the sale 
ought to be set aside or not. Each case must he determined by the 
Court upon its own merits.” 


It must be noted at this stage that no reference i is made, either 
in the Order of Reference or in the judgment of the Full Bench, to 
a dictum of the Judicial Committee in Lalla Bunseedhur v Koonwur 
Bindeseree (6), decided on the 26th February, 1866, that is, after the 
judgment of the Full Bench in Wi/money v. Poddo Lochun, (7), which 
was decided on the 5th February, 1866 and before the Order of 
Reference in Abdool Hye v. Nawab Raj (8) which was made on the 
16th May, 1867. The appeal before the Judicial Committee arose 
out of a suit instituted by Bindeseree Dutt Singh to obtain cancell- 
ation of an agreement, made by his step-mother and late guardian, 
whereby debts and obligations were incurred by her, which led to 
a decree against his estate during his minority and a consequent 
judicial sale. The defendant judgment-creditor became the pur- 
chaser at that sale, and his title was impeached on the ground that 
the agreement, the decree, and the sale were fraudulent and collu- 
sive. The history of the transactions is set out at length in the 


(1) (1847) Carrau 1173 2 Sum. Rep. 94. 

(2) (1841) Carrau 39. (3) (1842) Carrati 71. 

(4) (1842) Carrau 74. (5) (1849) Beng. 8. D, A. 283. 
(6) (1866) 10 M, I. A. 454. 

(7) (1866) 5 W. R. Act X, 207 B, Bis F. B. 379. 

oy: (1868) 9 W. R. 196. 
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judgment of the Sudder Court pronounced in an appeal from the 
decision of the Principal Sudder Amin: Lalla Bunseedhur v. Koon- 
wur Bindeserte (1). It was urged before the Sudder Court that the 
sale could not be reversed upon a late precedent of that Court: AH 
Hossain v, Badul Khan (2). Roberts and Batten, JJ. overruled 
this contention in the following terms: “ But there is this peculiarity 
in this case, that the vendee is not an innocent purchaser, but one 
who has caused the sale of the, property by his own dishonest and 
artful agency. Such sales, we have no doubt, ought to be cancelled, 
as the law will not allow a party to take advantage of his own wrong.” 
This view was assailed before the Judicial Committee, and it was 
argued that there was no evidence to show that there was fraud. and 
collusion between the guardian of the minor and the appellant or 
that the sale was prejudicial to the estate of the infant. Lord Chelms- 
ford observed: “you get a cognovit for Rs. 54000 on an advance of 
Rs. 26,986, borrowed according to your argument to save the estate, 
but, under that cognovit, or confession of judgment, you force a sale 
yourself and actually buy in the minor’s estate: Can that stand ?” (3) 
Counsel for the appellant answered : “The sale was by public auction 
under a decree of Court, whereby the payment of the Rs. 26,986, 
advanced to save the estate, was decreed: If the transaction as to 
the Zkrarnamak fails, yet the Appellant was a purchaser at an execu- 
tion sale and a decree-holder: His rights were similar to a stranger 
purchasing, Ali Hossein v. Badel Khan (4).” Counsel for the respon- 
dent urged that the whole transaction was shown by the evidence 
to be tainted with fraud; he was stopped by Lord Chelmsford with 
the observation, “We are satisfied on that point (5).” The ques- 
tion, which the Judicial Committee was, in these circumstances, 
called | upon to consider, was,” whether the appellant could set up 
his purchase at the execution sale as a bar, though the entire 
transaction, which he himself had brought about, was tainted with 
fraud. Sir James Colvile held that the Courts below were 
warranted in their conclusion that the transaction was not only 
prejudicial to the estate, but had also the character of a fraudulent 
contrivance, and then added ithe following observation with refer- 
ence to the question, whether the sale had interposed an effectual 


(2) (1863) 2 N. W. P. Sud. Dec. 73. 

(2) (1863) N. W. P. S. D. A. decided on 19th May. 

(3) [Seaflalla Bunseedhur v. Koonwar Bindeseree (1866) 10 oM L A. at ps 
459— Rep] 

(4) [See page 459 of 10 M. I. A.—Rep]. 

(5) [See page 460 of 10 M. 1. A.—Rep] 
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bar to the applicatich of the more appropriate equity of restoration 
of the property to the minor than the remedy by appropriation of 
the surplus sale proceeds : 

“ Their Lordships concur with the learned Judges of the Sudder 
Court in dissenting from the authority of the case which is stated to 
have been decided in 1847 (1863?) by two out of three of the 
then Judges of the Sudder Court of the North-Western Provinces. 
The proposition that no difference is to be made between an inno- 
cent purchaser and one tainted by the fraud which has brought 
about the execution sale seems to them to be wholly untenable. 
The question is, in the former case, which of two innocent 
parties shall suffer ; in the latter, whether he who has wronged 
the other party shall be allowed to enjoy the fruits of his wrong- 
doing. A Court exercising equitable jurisdiction may withhold its 
hand in the one case, and yet set aside the sale with or without 
terms in the other. Inthe present case, the judgment by cognovit, 
the execution, and the sale are all tainted with the fraud which 
entered into the original transaction, the execution of the ikrar, 
All are parts of the contrivance by which the Respondent has been 
deprived of his property, and the Appellant has acquired it. Their 
Lordships, therefore, are of opinion that both the Courts below 
were right in decreeing that possession of the property should be 
restored to the Respondent.” (1). 

It is manifest that the Judicial Committee were not called upon 
to examine, whether a dona jide purchaser for value without notice 
was entitled to retain the property which has vested in him by the 
sale, even though the decree and sale were tainted with fraud. The 
question was, whether, on the assumption that an innocent purcha- 
ser was entitled to special protection, a fraudulent purchaser could 
be included in the same category. The answer was in the negative, 
and the reason assigned was that he who has wronged the other 
party cannot be allowed to enjoy the fruit of his wrong-doing. It 
may be conceded that even a dictum of the Judicial Committee is 
entitled to great respect, but we cannot altogether overlook the 
circumstances of the litigation where the pronouncement was 
made. 

Let us return to the decision of the Full Bench in Addoof Hye v. v. 
Nawab Raj (2). The principle enunciated there was applied in 
Junge Lall v. Sham Lal Misser (3). In that case, an ex parte 

(1) [See pp. 473 and 474 of 10 M. I. A.—Rep.] 


(2) (1868) 9 W. R. 196; B. L. R. F. B. gtr. 
(3) (1873) 20 W. R. t20. 
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decree was’ obtained against the infant members of a Mitakshara 
family under such circumstances that their interest in the estate 
could not be bound thereby. Before the decree was executed, thé 
mother of the infants notified that she denied their liability and 
questioned the validity of the «x parte decree on the ground that 
they were not properly represented in that suit. Notwith- 
standing such notice, the defendants purchased the property 
-at-the execution sale. It was ruled by Markby and Birch, JJ. that 
the purchasers’ were not protected by a decree which, by reason- 
able diligence, they might have discovered to be invalid. In such 
circumstances, the purchasers could not invoke the principle of the 
decision in Jan Ali v, Jan Ali (1), where no question of fraud 
was raised, and it was ruled that a stranger who purchases in execu- 
tion of a decree is not affected by the subsequent cancellation or 
xeversal of the decree. The question came up for consideration 
again in Mokesk Chunder v.: Dwarka Nath (2). There the suit was 
instituted to set aside an ex parte rent decree obtained under the 
‘Bengal Rent Recovery Act 1859, and an execution sale consequent 
thereon. The trial Court found that the entire proceedings—the 
suit; the decree and the sale—were fraudulent, and cancelled the 
decree and sale, ‘commenting adversely on the conduct of the 
purchaser, who was a pleader and a stranger to the suit. Upon 
appeal, the District Judge dismissed the suit as barred by limitation. 
“On second appeal to this Court, Jackson and McDonnell, JJ. ‘held 
that the suit was not barred by limitation and remanded the 
case for retrial with special reference to the question, whether the 
defendant or any of them had been proved to have been implicated 
in the fraud, as found by the primary Court. It was observed that 
upon the authority of previously decided cases, it was clear that 
however fraudulent the conduct of the plaintiff in tha rent suit 
might have been, if the purchaser was not implicated in the fraud, 
the validity of the sale would not be affected by the badness of the 
decree under whith the sale took place. It may be stated that the 
previous decisions on the subject were neither mentioned nor dis- 
cussed in the judgment. Amongst later decisions, reference has 
already been made above to the judgment of the Judicial Committee 
in Bishun Chand v. Bijoy Singh (3). There, a suit was brought to 
set aside an auction sale on the ground that it was brought about 
by the fraud of the decree-holder and the judgment-debtor, and 


(1) (1868) 1B. L. R. 563 to W. R. 1684. 
(a) (1875) 24 W. R. 260: 
(3) (1911) 13 C. L. J. 588; 15 C. W. N. 643. 
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that the auction-purchaser was a benamdar of the judgments 
debtor. The trial Court found these allegations established and set 
aside the sale. On appeal to this Court, that decree was affirmed, 
as a reasonably clear case of fraud and dishonesty, to which the. 
purchaser was a paty, had been made out. The Judicial Com- 
mittee reversed the concurrent finding that the sale was fraudulent 
and collusive. Lord Robson held that the original debt and the- 
decree thereon were genuine, that tae auction-purchaser had made 
the purchase with his own money, and that the allegation of fraud’. 
and conspiracy made against the auction-purchaser had not been: 
brought home to him. In such circumstances, the conclusion 
was inevitable that the sale could not be successfully impeached. 
We have finally to consider the decision in CAitamdar v, Krish- 
nappa (1), where Jenkins, C.J. and Crowe, J. doubted the correct- 
néss of the Full Bench decision in Addool Hye v. -Nawab Raj (2),. 
on the authority of the decisions in Gore v. Stacpoole (3) ; -Bowen v. 
Evans (4); Colclosgh v. Bolger (5) ; Lalla Bunseedhur y. Koonwur’. 
Bindeseree (6) and Jan Ali v. Jan Ali (7). We have already refer- - 
red to the decisions in Lalla Bunseedhus-v. Koonwur Bindeseree (8) 
and Jan Ali v. Jan Ali (7), and we shall presently consider the» 
English and Irish decisions mentioned. We must not overlook, 
however, that the decision of the Full Bench is binding on us, until . 
it is set aside by the Full Court or a contrary” rule is enunciated by - 
the Judicial Committee. The appellant has, indeed, invited us to . 
hold that the Full Bench decision, which, so far as we know, has 
not been challenged in this Court since 1868, is erroneous, We are ; 
not prepared to accept this contention. The decision, as we have . 
seen, does not lay down an inelastic or inflexible rule ; on the other 
hand, it enables the Court to determine each case upon its own me- - 
rits, and to decide whether, in accordance with the principles of 
justice, equity and good conscience, the sale should or should not ‘be 
set aside as against the purchaser. The principle that, in all cases 
for which no specific statutory directions are given, Judges should 
act according to justice, equity and good conscience, was expressly 
formulated in section 93 of the Administration of Justice Regulation 
promulgated by the Governor-General in Council on the sth July, 
1781, The rule was thereafter successively reproduced in section 


(1) (1902) 1. L. R, 26 Bom. 543. 

(2) 11868) 9 W. R. 196; B. L. R. F. B. grr, 

(3) (1813) 1 Dow. 18. (4) (1844) 1 J. & L. 178 (257). 
(5) (1816) 4 Dow. 54. (6) (1866) 10 M. 1. A. 454 (473). 
(7) (1868) t B, L. Re 56, (8) (1866) 10 M, L A, 454. 
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21 of Regulation III of 1793, in section 24 of the Bengal Civil 
Courts Act, 1871, and in section 37 of the Bengal Civil Courts Act, 
1887. Now, the decision of a case according to the principles of 
justice, equity and good conscience has generally meant decision ac- 
cording to the principles of English law applicable to a similar state 
of circumstances. This was justified in Dada v., Babaji (1) men- 
tioned by Jenkins C. J. in Shivrao v. Pundlik (2), on the authority 
of the judgment of the Judicial Committee in Varden Seth v. Luck- 
pathy (3); but it is doubtful, whether the Judicial Committee really 
intended to enunciate the comprehensive rule attributed to their 
decision. Lord Hobhouse, however, in the later case of Waghela v. 
Masludin (4) stated that “ equity and good conscience” had been 
“ generally interpreted to mean the rules of Engligh law if found 
applicable to Indian society arid circumstances.” See also Rajah of 
Visianagram v. Rajah Setrucheria (5); Meenakshi v. Rama Atyar (6); 
Govindan Nair vy. Achutha Menon (7); Kripa Sindhu v. Annada 
Sundari (8) ; Gurdeo v. Chandrikahk (9). In this connection, refer- 
ence may be made to the observation of Sir Barnes Peacock, C. J. 
in Rambux v. Modoosoodhun (10), that where rights of parties are 
determined according to the general principles of equity and jus- 
tice, this must be done without any distinction, as in England, 
between that partial justice which is administered in the Courts of 
law and the more full and complete justice for which it is frequen- 
tly necessary to seek the agsistance of a Court of equity. This was 
adopted by Jenkins, C. J. in Debnarayan v, Chunilal (11) ; see 
also the observation of Peacock C, J. in XKAemamoyee v. Shushee 
Bhoosun (12). In these circumstances, it is not surprising to find 
that where, as in the present instance, there is no statutory provision 
directly conclusive on the question of the rights and liabilities of the 
parties the only justice, equity and good conscience which Judges 
steeped in the principles of English jurisprudence can and do 


(1) (1865) 2 Bom. H. C. R. 36 (38). 

(a) (1902) I. L. R.ia6 Bom. 437; 4 Bom. La R, go. 

43) (1862) 9 M. I-A, 303 (321). , 
(4) (1887) L. R. 141. A. 89 (46); I. L. R. 11 Bom 551 (561). 
(5) (1903) 1. L. R. 26 Mad. '686 ; 13 M. L. J. 83. 

(6) (1912) I. L. R. 37 Mad 366 5 94 M. L. J. 106. 

(7) (1915) I. L. R. 39 Mad. 433 ; 28 M. L. J. 310. 

(8) (1907) I. L. R. 35 Calc, 34 F. B:; 6 C. L. J. 273 F. Ba 
(9) (1907) 1. L., R. 36 Calc. 193; 5 C. L. J. Grr. 

(10) (1867) B. L. R, F. B. 675 (679°; 7 W. R. 377. 

(11) (1913) 1. L. R, 41 Cale, 137 (146) ; 18 C, L. J. 603, 
(12) (1868) 9 W. R. 94 (96). 
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administer, in default of any other rule, is so much of English law 
and usage as seem reasonably applicable in this country: Satis 
Chandra v. Ram Dayal (11). 


- The principles applicable. to cases of this character are concisely 
stated by Sir Edward Sugden (afterwards Lord St. Leonards) in 
his classical treatise on the law of Vendors and Purchasers (14th 
Ed, 1862, p. 110): 


- “Ifa decree is obtained by fraud. it may be relieved against, 
and it has been said that a purchaser is bound to sce that, at least 
ag far as appears on the face of the proceedings before the Court, 
there is no fraud in the case ; but, if the Court itself be imposed 
upon, it would be strong measure to imply notice of the fraud to 
the purchaser, from the very proceedings before the Court. But 


it is a settled maxim that persons purchasing under decrees of the - 


Court, as a general rulé, are bound to see that the sale is made ac- 
cording to the decree. And this more specially applies to the 
plaintiff in the cause; of course, the purchaser making use of the 


machinery of the Court to obtain the estaté fraudulently as against ` 


the persons entitled to the inheritance, although with the concur- 


rence of the tenant for life, cannot sustain his purchase; buta 


bona fide sale cannot be impeached, simply because the suit was in 
fact instituted for the purpose of carrying it into execution. The 


tenant for life cannot be permitted in such a sale to obtain a benefit | 


at the expense of the remainder-man, and if the purchaser permit 
bim to do so, that may in some cases vitiate the sale, although the 
Court, if the transaction was not fraudulent, will struggle to correct 
the misapplication, and not rescind the sale.” 


The principles upon which a Court of equity acts in setting aside 


a sale had under a decree, were elaborately discussed by Sir Edward i 
Sugden, when Lord Chancellor of Ireland, in the case of Bowen v. 


Evans (2) which was subsequently taken up to the House of Lords ; 


Bowen v. Evans (3). Reference was made to the -decisions of Lord | 


Redesdale in Kennedy v. Daly (4) and Giffard v. Hort (5) whete 


purchases on the basis of fraudulent decrees were pronounced to _ 


be of no effect, as the purchaser was aware of, if not a party to, 
the fraud. To the same effect is the decision of Manners; L. C. 


(1) 1920) L L, R. 48 Calc. 388 ; 32C. L. J. 943 24C. W.N. 982. 
(2) (1844 1 J. & L. 178 (257); 6 Ix. Eq. Rep. 563. 

(3) (1848) 2 H. L. C. 257; 81 R. R. 146. 

(4) (1804) I Sch. & Lef. 355 (377). 

(p (1804) I Sch, &. Lef. 386 (399). 
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. 
in Blake v. Foster (1). On the other hand, in. Bennett v, Hamill (2) ` 
Lard Redesdale held that the purchaser was not affected by error: 
in the decree and observed as follows: “ A purchaser has a rigHt to 
presume that the Court has taken the steps necessary to investigate 
the rights of the parties, and that it has on that investigation proper- . 
ly decreed a sale ; then he is to see that this is a decree binding , 
the parties claiming the estate, that is, to see that All proper parties, 
to be, bound are before the Court ; and. he has further to see that 
taking the conveyance, he takes a title that cannot be impeached 
aliunde! This was substantially the view adopted by Manners, L. 


Cy in Lighiburne v, Swift (3). Amongst other cases mentioned by 


Sir Edward Sugden in Zowen.v. Evans (4), are the decisions-of 
the House of Lords in Gore v. Stackpoole (5); Colclough v. Bol- 
ger (6); Colclough v. Sterum (7) and Bandon vy, Beecher (8). 
In each of these cases, relief was granted on the ground of fraud, 
and it was established that the purchaser, if not a party to the 
fraud, had notice théreof, actual or constructive ; they will be 
found analysed by Sir Edward Sugden in his treatise of the 
law ‘of property as administered by the House of Lords, 1849, , 
Chap. “VI section. iii, pp. 679-720. In one of the cases, 
Gore v, Stackpo’e (5) Lord Redesdale doubted whether even a - 
purchase under the .decree, without notice of the fraud/ 
would be a.protection, ashe held it clear that a purchaser was . 
bound to see that, at least so, far as appeared onthe face of the . 
proceedings before the Court, ‘there was no fraud in the case. Sir 
Edward Sugden hesitated to go as far as Lord Redesdale and | 
observed in Bowen v. Evans (3): ‘That goes a great way, and I- 
should act upon that opinion with very great precaution. If I found i 
a purchaser buying, where fraud appeared clearly on the face of 
the decree, I should hold him to have notice of it ; but I should 
have much hesitation in visiting a purchaser with the consequences 
of what might be deemed implied notice of a fraud, which was not ` 
discovered by the Court, or the officers of the Court, or the Counsel 
concerned i in the cause, whose duty it is not to permit the Court to 
make a decree not warranted by tbe facts of tie case”; s see also 


w (1813) 2 Ba. & Be; , 387. o (a) (1806) a Sch. &- Lef. 566. 
(3) (1812) 2 Ba. & Be. 207. 

(4) (1844) 1 J. & Le 178 (257), . 
(5) (1813) L Dow. 18; 14. R. R. Lo : pa 
(6) (1816) 4 Dow. 54; 16 R, R. 24. Oe deg 

(7) (1821) 3 Bligh 181; 22 R, R. 1. - . x 

(8) (1835) 9 Bligh (N. S.) 5325 3 CL & F. 479. 
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Lansdowne v. Beauman (1) where Hart L. C. referred to the 
observations of Lord Redesdale in Gifford v. Hort (a), and 
expressed the opinion “that the utmost caution should’be used in 
touching sales under decrees, and that nothing could be more 
dangerous than for the Court to strain the effect of notice, for the 
purpose of unsettling the transaction of an honest purchaser under 
a decree.” In this connection, reference may be made to’ the 
decision of the House of Lords in Mullins v. Townsend (3), as an 
illustration of a case where the irregularities in connection with the 
sale were so grave and manifest that the Court had no difficulty in 
condemning the transaction as fraudulent and in cancelling the 
sale which had been made at an undervalue. The cases of 
Lloyd v. Johnes (4) and Curtis v, Price (s), which are mentioned 
in Bowen’ v. Evans (6), furnish instances, not of fraud but of 
irregularity in the proceedings, and it was accordingly held, by Lord 
Eldon inthe one case and by Sir William Grant M. R. in the 
other, that the purchaser should not lose the benefit of his 
purchase. The decision in Zownsend v, Warren (7), which was 
heard in the first instance by Manners, L. C. and subsequently 
affirmed by the House of Lords, was based upon very special facti, 
as explained by Sir Edward Sugden in Bowen v. ‘Evans (6) and 
also in his Law of Property, p. 712. The sale was allowed to stand, 
though a fraud had cléarly been practised on the inbéritance and 
the purchaser was a party thereto; the case, howevér, was’ ‘treated 
by Lord Chancellor Manners, erroneously as it subsequently’ trah- 
pired, as one of irregularity, and relief was confined to thé award 
of the full and fair value of the property at the time of “the 
sale. On the other hand, in Zhornhill v. Glover (8) Sir Edward 
Sugden in 1842 set aside a sale which had taken place in 1808, 
- as it appeared that the machinery of the Court had been resorted to 
to effectuate a sale made, not by the order of the Court, but by a 
contract entered into behind the back of the Court ; ; and though 
he deplored that the Court should be required to interfere after 
such a lapse of time, he added that he must not, in the words 
attributed by Lord Harcourt to Twisden, J. in A. G. v- Sutton (9), 
“steal leather to make poor men shoes.” We may add that in 
Beioley v. Carter (10) Selwyn, L. J. quoted with approval the follow- 

(1) (1828) 1 Molloy 89 (g2). (2) (1804) 1 Sch. & Lef 386. 

(3) (1831) 2 Dow & Cl. 430; 5 Bligh (N. S) 567. 

(4) (1802) g Ves. 37. (5) (1805) t2 Ves 89; 8 R. R. 304. 

(6) (1844) t J. & L. 173. (7) (1812) 1 J. & L. 221; 6-Ir. Eq. Rep. 620. 


(8) (1848) 3 Dr. & War. 195. (9) (17a1) 1 P. Wms, 754 (765), 
(10) (1869) L. R. 4 Ch. App. 230 (239). 
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ing passage from the judgment of Sir Edwards Sugden in Bowen v. 
Evans (1) which sets out succinctly the reasons why a judgment 
and sale should not be permitted to be impeached to the detriment 
of an innocent purchaser : 

“First, there is Lloyd v. Johnes (2) in which Lord Eldon held 
that the purchaser should not lose the benefit of his purchase by 
reason of an irregularity in the proceedings ; that case has been 
explained by Lord Redesdale in Bennet? v. Hamill (3), and by Sir 
W Grant in Curtis v. Price (4). Lord Redesdale seems not to have 
entirely agreed with Lord Eldon, but, with great deference to the 
high authority with whom I am compelled to differ, I entirely 
subscribe to the doctrine of Lord Eldon. In Curtis v. Price (4), 
the Master of the Rolls, though not called on to decide the point, 
declared his opinion to be, that although accounts were not taken 
or inquiries directed which ought to have been taken and 
directed, yet that being the act of the Court it could not affect 
the purchaser ; and he was also of opinion that a direction by the 
Court to pay the purchase-money toa wrong persen would not 
affect the purchaser. I entirely subscribe to that opinion. I 
think that though there may have been some advantage taken of the 
parties to the cause, it ought not of itself to constitute a ground for 
impeaching the sale; for it would be extremely dangerous to 
impress upon the minds of purchasers under decrees that that 
which had escaped the vigilance of the Court, of its officers, and of 
the Bar, would form a sufficient ground to set aside a sale. I could 
not lay down a rule more mischievous to the suitors of the Court 
and the interests of the public, for ft is of the greatest importance 
that sales made under the authority of the Court should not be 
lightly set aside.” 

Reference may also be made in this connection to Gavin v, 
Hadden (5). We may take it, then, that a judgment which has been 
obtained by fraud, either in the Court, or of one or more of the 
parties, can be impeached by means of an action,and can be set 
aside against those who procured it by fraud : Zoulmin v. Steere (6); 
Cammell v. Sowell (7) ;Coaks v. Boswell (8) ; Boswell v. Coaks (9) ; 
Schedden v. Patrick (10), There is, however, at least one exception to 


(1) (1844) 1 J & L. 178 (258). (2) (1802) 9 Ves. 37. 
(3) (1806) 2 Sch. & Lef. 566 (579). (4) (180g) 12 Ves. 89. 
(5) (1871) Le R, 3 P. C. 707, (6) (1817) 3 Mer. 210; 17. R. R. 67. 
(7) (1858) 3 H & N. 617; 117 R. R. 878. 

(8) (1886) 11 App, Cas. 232. ` (9) (1894) 6 R. 167 H, L. 


(10) (1854) 1 Macqueen H. L. 535. 
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this rule ; for, as stated by Cozens-Hardy, L. J. in Birch v. Birch (1), 
although in most cases a judgment obtained by fraud can be 
set aside only as against the person who committed or procured 
the fraud, this limitation does not apply to an action to set 
aside.a judgment granting probate of a will, inasmuch as a will 
must be either good or bad against all the world. 


Reference has sometimes been made in the discussion of this 
question, as in Chittambar v. Krishnappa (2), to the class of cases 
which hold that a stranger who purchases in execution of a 
decree is not affected by the subsequent cancellation or reversal of 
the decree : Chunder Kant v. Bissesur (3) ; Jan Ali v. Jan Ali (4); 
Zainul Abdin v. Muhammad Ashgar (5); Mukhoday. Gopal (6); 
Indurjeet v. Pootee (7) ; Janakdhari v. Gossain Lal (8) ; Nagendra y. 
Parbati (9). The principle which lies at the root of this class of 
cases was investigated in Narendra Chandra v. Jogendra Nara- 
in (10), and does not logically require extension to cases where a 
fraud has been committed on the Courtr itself. The rule that a 
stranger purchaser is not affected by the reversal of the decree for 
error or irregularity is based, as the cases show, on grounds of pub- 
lic policy, though it operates harshly upon the person whose pro- 
perty has been sold, and whoit may turn out in the end was not 
liable at all to the plaintif. It is at least questionable whether this. 
rule should be made to comprehend within its scope the class of 
cases where fraud has been committed upon the Court, which, 
though established for the administration ` of justice, has been 
utilised by an unscrupulous litigant for the accomplishment of a dis- 
honest purpose ; such an extended application of the rule would 
undoubtedly tend to encourage fraud. 


The question under consideration has, as may be anticipated, 
frequently. come under examination in the Courts of the United 
States, and the balance of judicial opinion there favours the view 
that a dona fide purchaser, for value without notice, at an execution 
sale, is not affected by infirmities in the judgment or proceedings 
subsequent thereto, which do not appear on the face of the record, 


(1) (1g0a) P. 130. (3) (1902) I, L. R. 26 Bom. 543. 
(3) (1867) 7 W. R. 312. 

(4) (1868) 1 B. L. R. 56; 10 W. R. 154. 

(5) (1887) L. R. 15 L A. 12; L L. R. 10 All. 166. 

(6) (1899) 1, L. R. 26 Cale. 734; 3 C. W. N. 766. 

(7) (1873) 19 W. R. 197. 

(8) (1909) 1, L. R. 27 Calc, 1073 11 C. L. Je 254. 

(9) (1914) 20 C. W..N, 819. (10) (1914) 20 C. L. J. 459. 
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such as secret vices, frauds, defects or other infirmities ; see Free- 
man on Void Judicial Sales, section 41 ; Freeman on Judgments, 
section 509 ; Freeman on Executions, section 342; Kleber on 
Void Judicial and Execution Sales, section 369 ; Rorer on Judicial 
and Execution Sales, section, 570, 1101. The adoption of the rule 
has been often challenged, but has been defended on grounds 
which are best stated inthe judgment of a Full Bench of the 
Supreme Court of California, in Reere v. Kennedy (1) where 
Crockett, J. observed as follows : 

“No principle is better settled than that a purchaser at a judi- 
cial sale, without notice, under’ proceedings regular on their face, 
and had in a Court of competent jurisdiction, is not affected 
by any mere error of the Court, for which the judgment might 
be reversed on appeal, nor for any secret vice in the judgment, 
not appearing on the face of the record, and which can be made to 
appear only by the production of extrinsic evidence. He is bound 
at his peril to inquire whether it sufficiently appears on the face of 
the record that the Court had jurisdiction to render the judgment, 
and whether there isa valid execution. But nothing more is 
required of him. Unless the plaintiff in the action be also the pur- | 
chaser at the sale, the latter will not be affected by any mere error 
of the Court, even though the judgment be afterwards reversed for 
such error ; nor can his rights be impaired by any secret vice in 
the proceedings, resulting from fraud or other similar cause, of 
which he had no notice. As between the parties to the action, a 
judgment fraudulently obtained will be set aside and held for 
naught when the fraud is made to appear. But there would be no 
security in titles acquired at judicial sales if the rights of a dona fide 
purchaser, without notice, could be overthrown by subsequent 
proof that the judgment was obtained by fraud, or that the record, 
which showed a due service on the defendant, was in fact false. 
The repose of titles, and indeed every consideration of public policy, 
demands that a purchaser ata judicial sale, without notice, under 
proceedings regular on their face, and by a Court of competent 
jurisdiction, should be protected as against mere errors of the 
Court, and against secret vices in the proceedings founded on fraud, 
accident, or mistake, and which can only be made to appear by the 
proof of extrinsic facts not appearing on the face of the record. 
No prudent person would purchase at a judicial sale, if he incurred 
the hazard of losing his money, in case it afterwards should be made 
to appear that the judgment was obtained by perjury or other frau- 


(1) (1872) 43 Cal. 643s ` 
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dulent practices, or that the record on which he relied, as proving a 
service on the defendant, was in fact false. These propositions are 
too familiar to require the citation of authorities in their support, 
and we have been referred to none which appear to contravene 
them, unless it be two cases decided by the Supreme Court of Iowa: 
Hansby y. Blackman (1); Bryant v. Williams (2), The principle 
settled in thoe cases is, that a defendant in an action, who was not 
8 resident of the State, and was not served with process by publi- 
cation or otherwise, and for whom an attorney without authority had 
entered an appearance, wight afterwards, on proof of these facts, 
recover the property sold under the judgment from a dona fide pur- 
chaser, without notice. Itis unnecessary, for the purposes of this 
case, to examine the reasoning on which these decisions are founded. 
But if the peculiar facts of those cases should take them out of the 
general rule to which I have adverted, it would only prove 
that the rule, in its broadest sense, is not wholly without an 
exception, and would not impugn the rule itself. If an 
unauthorized appearance by an attorney, for a non-resident 
defendant, who was not served with process, can be afterwards 
shown to invalidate the title of a dona jide purchaser without notice 
at the exceution sale, it stands, so far as I am aware, as a solitary 
exception to the general rule, and the doctrine ought not to be 
further extended.” 


This was followed by the Supreme Court of Virginia in Marrow 
V. Brinkley (3\, and when an attempt was made to question that 
decision before the Supreme Court of the United States, the appli- 
cation for leave to appeal was rejected: Marrow v, Brinkley (4), 
The question was again elaborately discussed by the Supreme Court 
of North Carolina in Millsaps v. Estes (5) and in Yarberough v. 
Moore (6), and the rule was re-affirmed that innocent purchasers ‘at 
a judicial sale, who had no notice of any irregularity in the proceed- 
ings and the judgment under which the sale was made, would be 
protected in their purchase, where the Court had jurisdiction. of the 
parties and subject-matter of the proceedings, and the judgment 
onits face authorised a sale. The rule has been enunciated in 
similar terms and recognised or applied without question, in New 
York in Clarke v. Davenport (7), in Alabama in Dunklin vy. Wil- 


(1) (1865) 20 lowa 128. ` (a) (1866) 21 lowa 329. 

(3) (1888) 85 Va. 55765. E. 605. (4) (1889) r29 U. S. 178. 

(5) (1904) 137 N. C. 585; 70 L. R. A. 170; 107 Am, Ste Rep. 496; 50 
S. E. 227. 

(6) (1909) 151 N. C. 1165 615 S, E. 763. (7) (1887) 14 N. Y. Sup, Ct. 95. 
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son (1), in New Jersey in Wilson v. Hofman (%), in Maryland in 
Spindler v, Atkinson (3), in Arkansas in Carden v. Lane (4), and in 
Missouri in Helenan y. Ragsdale (s). The Courts in the United 
States have, however, struggled to avoid the manifest hardship, if . 
not injustice, of the application of the rule by the adoption of two 
principles: (i). they have drawn a distinction between judgments 
which are void and voidable, and they have ruled that if the judg- . 

ment is void, even a bona fide purchaser does not acquire an unim- 
peachable title: Rankin v. Schofield (6); McDonald v. Rankin (7); 
Taylor v, Savage (8); Mitchell v. Maxent (9); Lamaster vw, Kee 
Jero (10); (ii) they have held ‘that a person is not a dona fide pur- 
chaser, unless he purchases without notice, actual or constructive, 
of the title or equity claimed to be superior to his rights as pur- 
chaser, and knowledge sufficient to put a reasonably prudent man on 
enquiry is constructive notice ;in other words, though an execution 
purchaser need. not be in a mood to scent fraud, he need not have 
complete information of every fact material for him to know ; he is | 
bound to make enquiry when there is anything that would excite 
the suspicion of a prudent man and place him on his guard: Bar 
nes v. McClinton (11); Gibson vV. : Winslow (12); Tarr v. Sims (13); 
Lang Syne Gold Min, Co, y. Ross (14) ; Pettis v. Johnston (15). In 
this way, by a- judicious application of the doctrine of constructive. - 
notice, the Courts of the United States have sought to avoid the 
harsh results which sometimes follow from the application of the 
stringent rule that the title of a purchaser in good faith and for value __ 
ata judicial sale should be: considered invulnerable against an - 
assault, wherein it is attempted to be shown that the judgment was . 
procured by ‘fraudulent machinations and misrepresentations of 
others, provided. ‘he is neither chargeable with notice thereof nor 
guilty of participation therein. 


(1) (1879) 64 Alabama 162. | (2) (rs01) go Atl 492. 

(3) (1852) 3 Mary land 409; 56 Am. Dec. 755. 

(4) (1884), 48 Ark. 216 3 3 S. W. 709; 3 Am. St. Rep. 228. 

(5) (1906) 199 Mo. 3753 97 5. W. 890.. 

(5) (1906) 81 Auk. 440; 98 S, w. 674. 

(7) (1909) 92 Ark. 17331925. w. 88. 

(8) (1813) 1 Howard 282. _ (9) (1866) 4 Wallace 237. 

Uo) (1887) 123 U. 8. 376. ; ar ny 

(11) (1831) 3 Pen & W. 675 23 Am. Déc. 62. 

(12) (1863) 46 Pa. St, 380; 84 Am. Dec. 552. 

(13) (1832) Richardson Eq. Cas, (S. C.) 1235.24 Am, Dece 3ç6. : 

(14) (+888) 20 Nev. 127318 Pac. 368 5 19 Am. St. Rep. 337- Kh , 
(5) (1920) 190 Pag. 681. . we tiie re Ba 4 


Be 
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We are thus broug&t back to the rule enunciated by Sir Barnes 
Peacock in Addool Hye v. Nawab Raj (1), namely, that in cases of 
this character, where a stranger has purchased, the Court should 
determine, whether it will be in accordance with the principles of 
justice, equity and good conscience to set aside the sale. The 
Court has, in fact, to reconcile two conflicting principles. On the 
one hand, as De Grey, C. J. said in X, v. Duchess of Kingston (2), 
fraud is an extrinsic collateral act, which vitiates the most solemn 
proceedings of Courts of justice, and, in the words of Lord Coke, 
avoids all judicial acts, ecclesiastical and temporal. James, L. J. 
emphasised the same idea when he stated in Vane v. Vane (3) that 
a Court of equity will wrest property, fraudulently acquired, not only 
from the perpetrator of the fraud, but, to use Lord Cottenham’s lan- 
guage in Trevelyan v. Chirter (4), affirmed by the House of Lords in 
Charter v. Trevelyan (5), from his children and his children’s 
children, or, as was said in Huguenin v. Baseley (6) and Bridgeman 
v. Green (7) from any persons amongst whom he may have parcelled 
out the fruits of his fraud, and will restore it to those from whom it 
has been fraudulently abstracted. On the other hand, as Lord 
Loughborough said in Jerrard v. Saunders (8), against a purchaser 
for valuable consideration without notice, the Court will not take 
the least step imaginable, which is only a restatement of the 
pronouncement of Lord Northington in Stanhope v. Earl Verney (9); 
that a purchase without notice for a valuable consideration is a 
bar to the jurisdiction of the Court; see also similar expressions, 
perhaps more cautiously phrased, by Lord Loughborough in 
Strode v. Blackburne (to), by Lord Eldon in Wallwyn v. Lee (11), 
and by Lord Romilly in 4. G. v. Wilkins (12). On the facts of each 
case, the Court has to determine, which of these doctrines should 
prevail. In the solution of the problem, we have to bear in mind 
that the protection given to the Jona yide purchaser had its origin 
exclusively in equity and is based entirely upon the conception 


| (1) (1868) 9 W. R. 196; B. L, R. F, B. git. 
(2) (1776) 20 How. St. Tr. 544; 2 Sm. L. C. 754. 
(3) (1873) L. R. 8 Ch. App. 383 (397). 
(4) (1835) 4 L. J. Ch. 209 (214). 
(5) (1844) 11 Cl. & F. 714; 65 R. R. 305. 
(6) (1808) 14 Ves. 2733 9 R. R. 148 (276, 280, 
(7) (1757) Wilmot 58; 2 Ves. Sen, 627. 
(8) (1794) 2 Ves. 454 (458). (9) (1761) a Eden 81 (85). 
(10) (1796) 3 Ves. 222. 
(11) (1803) 9 Ves. 24 (34); 7 R R. 142. 3 
(12) (1853) 17 Beav. 285 (292); g) R. R. 149. 
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that a Court of ëquity'acts solely’ upon the c&nscience of litigant 
parties, by compelling the defendant to do what, and only what, in’ 
Joro consctentia he is hound to do. If the relations between the two 
contestants standing before the Court are such that, in equity and 
good conscience, the plaintiff. ought to obtain the aid which he 
asks, and the defendant ought to do or suffer what is demanded of. 
him, then the Court will interfere and grant the relief ; if the relations 
are not of this character, then the-Court will withhold its hand and 
wil leavé thé parties where they stand, The protection given to the 
bona fide purchaser, therefore, simply means that from the relations 
subsisting between the two parties, specially that which is involved 
in the innocent position of the purchaser, equity refuses to interfere 
and to did the plaintif in what he is- seeking to obtain, because it 
would be unconscientious and inequitable to do so; that Court 
will not, in such an event, aid either party against the other. The 
doctrine of dona fide purchase is thus nota rule of property. It 
does not determine the question of title between parties. It is in 
most cases available only by way of defence. It is a shield in the 
hands of a defendant, to’ protect him against the claim of his 
adversary. It means that equity will refuse to interfere to aid the 
plaintiff in his suit, because, under the circumstances of the case, it 
would be unconscionable that the plaintiff should have what he 
seeks to obtain. It enforces no right, but simply refuses to. 
interfere in the plaintiff's behalf. Weare not concerned here with 
the very exceptional cases where a dona jide purchaser is aided by 
affirmative relief, by reason of the fraud of the party holding the 
prior title’ or interest; these need not be exhaustively enumerated: 
and classified for our present purpose, but examples are furnished 
by the decisions in Savage v. Foster (1); bdottson v. Rhodes (2); 
West v. Jones (3) ; Dillon v. Costelloe (4) ; Hickson v. Aylward (5); 
Wallade.v. Lord Donegal (6). But, apart from such special 
instances, the doctrine is applied for the protection of the defendant 
in cases which have been grouped by Lord Westbury into three 
classes in Phillips v. Phillips (q) : (i) where an application is made 
to the auxiliary jurisdiction of the Court by the possessor of a legal 
title; (ii) where the plaintiff, holding an equitable estate or 
interest, seeks to enforce it against á purchaser of the legal title; 


(1) (1743) 9 Mod. 35. (2) (1706) 2 Vernon 554. 
(3) (1851) 1 Sim. N. S, 205; 89 R, R. 67. 
(4) (1827) 2 Molloy 513. (5) (1828) 3 Molloy 1. 


(6) (1837) 1 Dr. & War, 461. 
(7) (1863) 4 DeG. F. & J. 2@ ; 135 R. R. 97. 
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and (iii) where the” plaintiff seeks to .enforce some equity, as 
distinguished from an equitable estate, as the reformation of a deed 
on account of mistake or its cancellation on the ground of fraud. 
In.each case, it must be remembered that the doctrine is confined 
to Courts of equity and isin no sense a rule of property but is a 
tule of inaction. In such circumstances, the most convenient 
course to follow is obviously to enunciate the- rule in an elastic 
form, adaptable to varied combinations of circumstances, as was 
done by Sir Barnes Peacock in Addool Hye v. Nawab Raj (1). In 
the application of that rule to a concrete case, we may usefully bear 
in mind that a dona æde purchaser for value without notice has 
always been a favourite with Courts of „equity. But to crystallize 
the rule further, would only be, to impair its utility. Thus alone can 
we give effect to the elementary truth that the law is progressive and 
expansive, adapting itself to the new relations and interests which 
are constantly springing up in the progress of society, though the 
progress of the law must be by analogy to what is already settled. 
Tested in the light of these principles, how does the case for the 
defendant stand? We have seen that in rgo4,.the landlords sued 
the present plaintiffs to recover Rs. 2-2-0 as arrears of rent. It has 
not been investigated whether the claim was real or illusory. This 
much is known that the processes were suppressed, false returns were 
submitted tothe Court, and an ex parte decree was obtained. 
The decree was not executed for three .years. Processes 
were again suppressed, false returns submitted and the sale held on 


the 21st November 1907, when Beharilal Das became the .pur- 


chaser foran insignificant sum. The judgment-debtors were not 
present ; there were no bidders ; there was no competition. Any 
purchaser, however optimistic, could, in such circumstances, have 
inferred that there must have been something wrong with the pro- 
ceedings. Das, after his purchase, never obtained delivery of pos- 
session and never paid rent to the landlords ; the original tenants 
were accordingly left in undisturbed occupation, as before. The 
landlords next sued the widow. of Das—this time for the recovery 
of Rs, 15-7-6—and obtained an ex parte decree on the 24th June, 


“1913, a8 .processes were suppressed and false returns submitted to - 


the Court. The sale was not held, till after the lapse of.more than 

three years, on the 215t November, 1916, when the appellant Bises- 

war Ghose became the purchaser for a small sum. The processes in 

execution had not been served ; there were no bidders ; there was 

no competition. If the intending purchaser had made any enquiry, 
(1) (1868) 9 W. R. 196; B. L. R. F. B. gir. 
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he would kave found that, not the judgment-debtor, the widow of 
Das, but the original tenants were in occupation. This would have 
put a reasonable man on his guard: Barnhart v. Greenshields (1); 
Mancharji v. Kongseoo (2); Hakeem vw. Beejoy (3); Radha Madhab 
v. Kalpataru (4). The fact remains that the appellant was able to 
secure the property for an insignificant sum. We cannot hold, in 
these circumstances, that the dona fides of the first or of the second 
purchaser were as unquestionable as their good fortune in acquir- 
ing a property at a fraction of its value without contest or competi- 
tion. In our opinion, it would bea well-merited reproach to the 
administration of justice if we were compelled to uphold execution 


` purchases of this description, by the application, without discrimina- 


tion, of the formula of Jona ide purchase for value without notice, . 

We feel no doubt that the Subordinate Judge has rightly set 
aside the sale, and decreed the suit; his decree must consequently 
be affirmed and this appeal dismissed with costs. 

Rankin J: I agree in the view that this appeal should be’ 
dismissed with costs. The circumstances of the case as found by 
the lower appellate Court indeed the mere dates of the decrees 
and executions coupled withthe fact that Behari Das was never- 
in possession convince me that the defence of “ purchaser for 
value without notice” has no basis in the facts. There is simply no 
room for it. There is an express finding that he wes not a’ 
bona fide purchaser : and in the circumstances detailed by the learned 
Subordinate Judge any other finding would have been inexplicable. 
Neither by his pleading nor by the way in which issues were taken 
at the trial, or points advanced on -first appeal has the purchaser 
done anything to entitle him to complain that the judgment of the 
Court below is an insufficient analysis of the facts as to this part 
of the case, It may be taken that there was some room for con- 
troversy upon the facts as the Courts below were not in agreement. 
But I see no error of law ; and on the facts stated by‘the learned : 
Subordinate Judge I see no escape from his conclusion. The judg- 
ment of Jenkins, C. J.,in Bombay case Chitambar v. Krishnappa (5) 
decides merely that inadequacy of price, in the absence of notice 
of the fraud or defect inthe proceedings, does not give rise toa 
right to have the sale set aside. It in no way throws doubt upon the 
proposition that Judicial sales fraudulently procured will not givea 
good title to a purchaser who does not take in good faith and with- ° 


(1) (1853) 9 Moo. P. C. 18, (2) (1869) 6 Bom. H. C. R. 59. 
(3) (1874).22 W. R. 8. (4) (1912) 17 C. L, J. 209. 
(5) (1902) I. L. R, 26 Bom. 543. 
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out notice: The fact that the Court has been successfully deceived 
is one ‘which, upon the issue as to the purchaser’s good faith, must 
be of very different value in different circumstances. In the present 
case this consideration goes but a little way. In other cases it may 
go almost all the way. But in all cases the. burden of proving that 
he acted in good faith and without notice of the fraud is in the first 
instance upon the purchaser. This in my opinion is an essential 
feature of the equitable rule. The rule is not that there is a special 
favour for every one until he is shown to have been dishonest or a 
volunteer, but that equity where it can will favour those who show 
that in innocence they have given value [Cf Jn re Nisbit & 
Potts Contract (1).] 


A. T. M. Appeal dismissed, 


(1) (1905) 1 Ch. 321. 
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CRIMINAL REVISION. 


Before Mr. Justice Neubould, and Mr. Justice Sukrawardy. 
TT SARAT CHANDRA GHOSH AND o1ners 


2. 
EMPEROR* 


Punishmeit, separate—Criminal Procedure Code (Act V of 1898), Sec. 35—Dis« 
tinct ‘offences—Offences under sections 147 and 225 I. P, C. (Act XLV 
of 1860). i f 


Under section 35 of the Code of Criminal Procedure, a person convicted of 
offences under sections 147 and 225 of the Indian Fenal Code, is not liable to 
separate punishment for each offence, as the two offences are not distinct: Bhup 
Singh v. Emperor (1) ard Alim v. Shahasada (2) referred to. 


Application under section 435 of the Code of Criminal Proce- 
dure by the Accused. 


Babus Manmatha Nath Mukherjee and Jatis Chandra Guha for 
the Petitioners. 


# Criminal Revision No. 925 of 1912 against an order of the Additional District 
Magistrate of Midnapur, dated the roth October, 1922. 
(1) (1903) 8 C. W. N. 305. (2) (1501) 8 C. W. N. 483. 
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The judgment of.the Court was as follows 4 


This Rule was granted only on the ground that the separate 
sentences passed on the petitioners were illegal, They were con- 
victed of offences punishable under sections 147 and 225 I. P. C. 
and sentenced to three months rigorous imprisonment on each 
count, the sentences to run consecutively, In the charge of rioting 
punishable under section 147 I. P.C. the common object of the 
unlawful assembly is set out “to resist the execution of law by forci- 
bly rescuing a prisoner (accused), Lalu Kabiraj, from the lawful 
custody of two constables Harun Rashid and Srimanta Bera.” In 
the second charge of an offence punishable under section 225 I. P. 
C. the words used to describe the offence are “intentionally rescued 
or attempted to rescue a prisoner, Lalu Kabiraj from the lawful 
custody of constables Harun Rashid and Srimanta Bera.” It 
might be argued that rioters being members of an unlawful assembly 
with the common object of. committing an offence and the actual 
commission of that offence are separate and distinct offences. But 
even accepting this contention we must hold having regard to the 
provisions of section 71 of the Indian Penal Code and section 35 of 
the Code of Criminal Procedure that a person convicted of such 
offences would not be liable to separate punishment for each offence. 
This follows from the illustration to section 35 Cr. P. C. When 
the offences of committing house breaking with intent to commit 
theft and the actual commission of .theft are declared by law not to 
be distinct off nces within the meaning of section 35 Cr. P. C. it 
follows that the two offences of which the petitioners have been 
convicted are not distinct offences for which separate sentences can 
be passed. This view is supported by the authority of the decisions 
in the cases, Bhup Singh v. Emperor (1), and Alim Sheikh vi Shaka- 
sada Singh Burkundas (2). 


We accordingly make this Rule absolute and direct that the 
sentences of three months rigorous imprisonment passed on the 
petitioners under sections 147 and 22 5 I. P. C. will run concurrently 
and not consecutively. 

A. T. M. Rule made absolute, 
(1) (1903) 8C W.N jose > (2) (1904)8 C. W. N. 483, 
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CRIMINAL REFERENCE 


Before Mr. Justice Walmsley and Mr. Justice Pearson, 
EMPEROR Canavan... 


0. r n panang 
SATYENDRA KUMAR DUTT CHOWDHURY.* we 


3 : October, 13. 
Witness —Evidence Act (I of 1874), See. 154—-Hestile witness-~Telling different os 
story—Botdence of hostile witness, if can be believed in part—Court witness. 
—Crinm inal Procedure Code (Act V of 1898), Sec. 540. 
The mere fact that at a seasions trial a witness for the prosecution tells a 
different story from that recorded by the Sub-Inspector after the occurrence, does, 
not necessarily make him hostile : Kalachand v. Queen Empress (1) and another 
case. 


When a witness is cross-examined by the party calling him, his evidence can- 
not be believed in part and disbelieved in part but iz to be rejected in toto : Baas 
ner v. Brine (3). x 


The provisions of section 540 of the Code of Criminal Procedure are very wide. 
The judge may summon witnesses to the box, and if. the public prosecutor declines 
to examine them, may thereupon acting on his own initiative cause them to be 
produced. Such witnesses may thereupon be regarded.as called under that section. 


Reference under section 307 of the Code of Criminal Procedure. 


The accused was put on his trial on a charge of murder. Tha 
jury was unanimous in finding him not guilty of murder, and by 
a majority of four to one, it found him not guilty of the offence of 
culpable homicide. The Sessions Judge disagreeing with the ver- 
dict made a reference to the High Court. ` 


Babus Dasarathi Sanyal, Manmatha Nath Mukherjee, Hemendra 
Kumar Das, Birendra Chandra Das and Priya Nath Dutt for the 
Accused, 


Mr. Orr (Deputy Legal Pa kanan for the , Crown. 
The following order was passed by the Court : 


` Walmsley J.:—The accused Satyendra Kumar Dutt Chowdhury October, 13. 
was placed on his trial upona charge of murder. The jury was ai 
unanimous in finding him not guilty of murder, and by a majority 
of four to one it found him not guilty of the lesser offence of cul- 
pable homicide. The learned Judge felt himself unable to accept 
this verdict, and consequently made a reference to this Court under 
the provisions of section 307 Cr. P. Code. 


` 


* Jury Reference No. 65 of 1922. made by B. N. Rau Esq. Sessions Judge of 
Sy het, dated the 24th July, 1922. 
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The case has some remarkable features, not only in the bald 
facts of the occurrence as told by the prosecution but also in the 
conduct of the proceedings in the Court of Sessions, 

The accused belongs to the village of Richi and he and his 
co-sharers are zemindars of the village. The zemindars are divided 
into two hostile groups, Nagendra, Ramesh and Dwijendra forming 
one group, and the accused and Khirod the other group. These two 
groups are frequently quarrelling, but they share the same basi, 
Immediately adjoining this dari is a dart occupied by Amar Kin- 
kar Bhattacharjee and his brothers Prokash and Hara Kinkar, 

Natabar Tarsa, the deceased used to be employed as a servant 
by Satyendra the accused, but on account of some difference he 
left his service and entered the service of Amar Kinkar and Pro- 
kash about six months before the occurrence, 

The relations between the Bhattacharjees and the Duttas seem 
to have varied: Amar Kinkar says that he and Prokash have 
always been on friendly terms with Satyendra, in fact Amar Kinkar 
acted as his priest and his pleader until just before the occurrence. 
Hara Kinkar on the other hand has been employed at different 
times by both Nagendra and Satyendra, but Satyendra is said to have 
regarded him as a declared enemy. 

On the day of occurrence the Bhattachariee brothers were cele- 
brating their mother’ 3 Sradh, and Satyendra wanted Amar Kinkar 
to keep up the old feud between himself (Amar Kinkar) and Hara 
Kinkar, and it is said that he tried to enforce his wishes by refusing 
to lend utensils for the ceremony, and by causing notice of exe- 
cution proceedings, in regard to a decree obtained by his aunt 
against’ Amar Kinkar and Prokash, to be served when the courtyard 
was crowded ‘with guests. These méasures were useless and Amar 
Kinkar and Hara Kinkar did for a time at any rate patch up their 
quarrel, It doés not seem to be suggested that Satyendra bore Amar 
Kinkar any grudge for taking Natabar into his service but it is said 
that relations between Natabar and Satyendra continued to be 
strained, : 

To return to the occurrence; by the afternoon the hosts were 
entertaining their humbler guests, and there were sitting in the 
courtyards two lines, of Naths and Dhobis: and at the north end 


‘of the line that ran N. S. was Natabar the deceased ; all were par- 


taking of skira and dahki' when suddenly the accused entered the 
courtyard and thrust a spear into Natabar’s left side with such force 
as‘almost to transfix him. The accused then ad oa and no 


“one tried to stay him, 


Von, XXXVII.) HIGH COURT. 


Amar Kinkar shortly afterwards went to the thana, three miles 
away: he told his story about 4-30 P. M. and it was recorded by 
the senior Sub-Inspector Satish Chandra Maitra who sent the junior 
officer Purna Chandra Dutta to investigate, Purna Chandra found 
a considerable number of people present, and the first thing he did 
was to record the dying declartion of Natabar, and a few minutes 
after he had finished Natabar died. Before dawn he left the village 
with tbe dead body, and then examined some witnesses at the thana 
onthe morning of the 24th. After that he was engaged on other 
work and nothing more was done until the 29th when the senior Sub- 
Inspector went to the place accompanied by two superior officers. 
The accused was not found by either Sub-Inspector, and it was not 
until April 26 that he gave himself up to the Magistrate. 

As to the time, place and cause of death, Ido not think there 
can be any doubt. Amar Kinkar’s evidence as to the time is pre- 
ferable to that of another witness who is probably less familiar with 
time as measured by the clock. As to place, questions have been 
asked about the presence of blood stains but none of them amount 
to a suggestion even that the deed took place somewhere else. 
The cause of death is fully described by the doctor who made the 
post mortem, and it is worth mentioning that he found undigested 
chira and dahi in the stomach. 

The all important question is whether it is proved that it was 
the accused who dealt the blow, closely connected is the subsidiary 
question of why a man of ordinary intelligence should have chosen 
such an occasion, time and place for the crime, i 

It is this second point which-has caused so much trouble in the 
case. The police appear to have submitted the case as one in 
which the accused attacked Natabar without any quarrel imme- 
diately preceding the incident, that is to say, with nothing more 
fresh than a quarrel at the tank on the previous day. In the 
Magistrate’s Court, however, several witnesses gave quite a different 
version instead of a stealthy entrance to deala premeditated blow, 
they described a violent quarrel in which Natabar used filthy lan- 
guage, and threatened Satyendra with a piece of wood, and Satyendra 
happening to find a spear, flung it at Natabar, In consequence of 
this variation, before the Court of Sessions, the public prosecutor 
obtained permission to cross-examine one of the prosecution witnesses 
as hostile, while others were called as Court witnesses and tendered 
to both sides for cross-examination. The witness who was declared 
hostile is Padma Lochan (P. W, 3), while the witnesses called as 
Court witnesses and cross-examined, or offered for cross-examination 
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by ‘both sides were Rameshwar Dhupi, Mukunda Nath, Bipin 
Namasut, Mathur Chandra De, Girija Mohun Deb, and Satish 
Maitra, the senior Sub-Inspector, I have omitted Amar Kinkar’s 
name because his case stands on a different footing. 


It is urged on behalf of the accused that in the circumstances 
stated the whole of the evidence given by these witnesses must 
be rejected. 

Padma, Lochan is the only witness who was cross-examined by 
the public prosecutor under the provisions of section 3154 of the 
Evidence Act, The learned Judge gave two reasons for granting 
permission, namely, that the witness was a tenant of Khirod, cousin 
of the accused, and that his statement differed from the statement 
recorded by the Sub-Inspector shortly after the occurrence, and he 
expressed the hope that cross-examination would“ help the Court 
to assess the exact value of different parts of the witness’ testimony.” 
The learned Judge’s charge proceeds on the same footing, and the 
argument for the accused is that the Judge was wrong in thinking 
that the evidence as to identity might be accepted and the evidence 
as to a quarrel be rejected. 


It appears to me that the learned Judge was wrong in allowing 
the public prosecutor’s request. The first reason which he gives has 
no force at all, and the second has been held to be inadequate in 
the cases. of Kalachand Sircar v. Queen Empress (1); Surendra 
Krishna Mandal v. Srimati Ranee Dassi(2). The fact remains 
however that the witness was cross-examined by the prosecution 
and the question is whether the whole of his evidence must be 
rejected, or the Court can believe it in part and disbelieve it in 
part. Inthe case of Faulkner v.. Brine (3) defendant’s counsel 
asked for permission to question his own witness as to the statement 
which he had made to defendant’s attorney because it was much 
more favourable to the defendant than the version given in Court 
and Lord Campbel C. J. in allowing the-question to be put said: 
“Tt-must be understood that it must be done to discredit the witness 
altogether, and not merely to get rid of part of his testimony, If 
that which is suggested shall be, elicited it will show that he is not 
trustworthy at all.” See also the case of Surendra Krishna 
Mandal (2) above quoted at page 869. That is the principle to be 
applied to .the evidence of a witness who has been examined by the 
party which called him, The result is that Padma Lochan’s evidence 


4 (1) (1986) 1. L. R. 13 Calc. 53+ 
© (a) (1920) 24 C. W.N 860 (869) (33 (1858) 1 F& F; ass. - 
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must be excluded altogether. Then there are the so-called Court, 


witnesses, I say “so-called” because I do not think that they are really 
Court witnesses. The provisions of section 540 Cr. P. Code are very 
- wide, and the learned Judge might have summoned these witnesses 
to the box, and if the position were that the public prosecutor de- 
clined to examine the witnesses and the Judge thereupon acting on 
his own initiative caused them to be produced. I should regard them 
as called under that section. But the order recorded on June 26, 
which covers all the witnesses except the Sub-Inspector, shows 
that the position was quite different. “The Public Prosecutor puts 
in a petition requesting the Court to examine witness Rameshwar 
as a Court witness, so that both parties may cross-examine him.” 
The reason for the request appears to have been just the same as 
in the case of Padma Lochan, that these witnesses had not mention- 
ed any quarrel to the Sub-Inspector. The public prosecutor 
was therefore seeking to treat them in the same way as 
Padma Lochan without any preliminary questioning. That being 
so, I think their evidence should share the same fate as Padma 
Lochan’s. The case of the Sub-Inspector was dealt within a sepa- 
rate order dated July 13. The public prosecutor urged ‘that he 
was trying to shield the accused and was not worthy of confidence: 
the pleader for the accused made an objection to the proposal, but 
his suggestion that as a Court witness, the Sub-Inspector should be 
cross-examined only by the accused was not helpful. I think that 
in view of the order passed by the Judge the evidence of the Sub- 
Inspector Satish must also be shut out. 

The remaining evidence as to the identity of the assailant is to 
be found in the dying declaration recorded by Sub-Inspector Pur- 
na, and in the depositions of Amar Kinkar and Mahendra. 

The dying declaration was discussed before us at considerable 
length, with reference tothe language in which it is couched, the 
capacity of the dying man to make such a statement, the possibility 
that the answers were prompted and so forth. As for the language 
it is difficult to know what to expect when an Assamese officer 
records an Uriya coolie’s statement in Bengali. The medical evi- 
dence is indefinite and cannot override positive evidence that 
Natabar did make a statement. Hara Kinkar did undoubtedly 
help the Sub-Inspector but he is blind, and I cannot accept that 
contemptible witness, Uma Charan, as suficient to show that it was 
Hara Kinkar and not Natabar who gaye the name Satya Babu. 
The really important point about the declaration, however, is in- 
dependent of these criticisms, Uma Charan says that the state- 
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. ment was recorded in the presence of 25 or 30 persons, that on 


completion itwas read out to them before they dispersed. Nota 
question was asked to suggest that any one protested. It seems 
incredible that, if as a fact Natabar made no statement, or men- ` 
tioned no name, or mentioned a name that was not Satya, such 
gross dishonesty could have passed unchallenged. I accept it 
therefore as proved that Natabar did tell the Sub-Inspector that the 
accused was his assailant. 


With regard to the evidence of Amar Kinkar it is urged that it 
should be excluded altogether, on the same principle as Padma 
Lochan’s, The position however is quite different. Amar Kinkar 
went to the Thana and gave an extremely succinct account of what 
had happened. In the Magistrate’s Court his statement about the 
actual occurrence was very brief. On neither occasion did he say 
that he actually saw the blow being struck. In fact before the 
Magistrate he clearly suggested that what he first saw was Satya 
holding one end of the spearand Padma the other. The police 
and the public prosecutor however assumed that Araar Kinkar had 
seen every thing in spite of the suggestion just mentioned and 
in spite of the distinction which the witness drew in examination-in- 
chief between sight and inference. When the defence afterwards 
elicited that the witness had not seen accused give the spear thrust 
but had inferred from circumstances that it was the accused who 
must have done so, the public prosecutor jumped to the conclusion 
that the witness was trying to aid the accused and after a few ques- 
tiors in re-examination he sought and obtained permission to cross- 
examine the witness. This was an egregious blunder. The ques- 


- tion is what result follows. ‘One possible way of looking at the 


matter is to say that the examination of the witness was complete 
when this cross-examination began, and therefore the outcome of 
the public prosecutor’s crossexamination should be expung- 
ed. Another way, and a more satisfactory one, is to say that this 
cross-examination did not shake the credit of the witness, and that 
as all the facts are before us we are in quite as"good a position as 
the Public Prosecutor to decide whether the apparent divergence 


- in the statements shows carelessness of the truth. If either at the 


Thana or in the Magistrate’s Court Amar Kinkar had used language 
which could only mean that he had seen with his eyes certain 
things take place, and had afterwards said that he had only drawn 
inferences from things, then I should think that he was shuffling 


“and not reliable, but that is not the case as I have shown, His 
-case is very different therefore. from Padma Lochan’s, different too 
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from the circumstantes in Faulkner v. Brine.(1). My conclusion 
.is that the principle laid down in the last mentioned authority has 
no application here, and that we may accept Amar Kinkar's évi- 
dence for what itis worth. As to its value, -I regard it as the 
evidence of a man who is doing his best to give a faithful account 
of what happened in distressing circumstances. The i inauspicious 
ending tothe ceremony, and the duty of denouncing his, next 
door neighbour cast upon him a burden which was very irksome : 
he went to the thana at once, but after that left the police to work 
Without his belp, | and did nothing but answer the questions put 
to him. 

The remaining witness is Mahendra : his account ipin Amar 
Kinkar’s story. The main objection to his evidence is this: In 
examination-in-chief he said that he saw accused spear Natabar.and 
that he raised an outcry. Jn cross-examination he said, apparently 
without any evasion that he was in the kacharé house, that the west- 
ern door on to the courtyard was shut, and therefore the place where 
Natabar was eating was not visitle. A little later he said that when 
he shouted he shouted loud enough for the others in the house to 
hearhim. If the last sentence did not imply that he had gone ‘out, 
I should at any rate have expected the defence pleader to try and 
ascertain what the witness meant by saying first that he had seen 
something happen and then that he was in a position where ‘he 
could not see. Instead of doing so, he left the explanation to be 
obtained in reexamination and deprived himself of the right to 
probe into the explanation. Itis said now that the explanation 
is absurd, but I do not understand why. Unwise tactics have left it 
unchallenged and I think we should accept it. My conclusion is 
that Mahendra's evidence may be regarded as reliable. In addition 
to criticisms upon the whole evidence of the witnesses severally, 
the learned vakil has urged that there are discrepancies in small 
details, such as whether Natabar was standing or sitting, facing 
north or facing south when he was struck, who it was that pulled 
out the spearand so forth. ‘It does not appear to me that such 
discrepancies are of any moment in the circumstances. Further, 
the ownership of the spear has been discussed, and it is asked how 
it could have come to be in the hands of the accused. The 
evidence available does not disclose an answer. . But to this 
argument as to the argument based on the wild improbability of the 
‘story, the same reply may be given that the undoubted facts are 
tha some one chose that time and place to spear the deceased. 


(1) (1858) 1 F&F dsg 
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In addition to the direct evidence or in eérroboration of it, ‘we 

may take into consideration the fact that if Satya’s name has been 
falsely substituted for another name, such substitution must have 
been made to the knowledge of perhaps three hundred people without 
a protest from any one. My conclusion is that the evidence of Amar 
Kinkar and Mahendra, supplemented by the naming of the accused 
by the deceased, do prove: beyond reasonable doubt that it was 
the accused Satyendra who speared Natabar. : 
-' On the evidence given by Amar Kinkar and Mahendra the 
offence must have been murder and nothing less: but neither of 
them saw anything until the last moment and I think the accused 
ought to ‘have the benefit of what is said by the other witnesses 
about a quarrel and provocation. That is the view apparently taken. 
by the dissentient juror, and although it may be straining the 
evidence, I think we should hold that the case falls within the 
first exception to section 300 I. P. C, and accordingly I find the 
accused’ guilty under section 304 I. P. C. and sentence him to 
transportation for life, 

Before parting with the case I should like to add that although 
I think the conduct of the case in the Sessions Court does credit 
to nobody, I quite recognise that the circumstances were very 
difficult. 


Pearson J.: 
A T, M. 


I agree, 


Reference answered ; Accused convicted, 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and “Me. 
Justice Panton. : 


PARUL. BALA DEBI 


1 v, . 
SATISH CHANDRA BHATTACHARJEE.* 


Maintenance—Criminal Froced ure Code (Act V of 1898), Sec. 488—— Temporary 
stay-—Agreament— Arrears of maintenance—Intention, 


A mere temporary stay of wife with her husband for a few months, though 


v I 
# Criminal Reference No. 38 of 1922, made by the Sessions Judge of Burd- 
wan, ' 


Vor. XXXVIIJ HIGH COURT. 


e 
may suspend the order for maintenance under section 488 of the Code of Crimi- 
nal Preceedure, has not the effect of cancelling it. 
After the order for maintenance was passed, both parties put in a petition in 


which they agreed that the husband should pay his wife Rs. 10 -a month as long- 
as she remained at the house of her father. The petition ended thus: : ‘ We beg. 


to ask the Hon’ble Court to pass a decree according to the above-mentioned 
term for Rs 10a month for maintenance’’: 

Held, that the intention of the parties was, when they filed their petition, that 
the lady should abandon her claim to any arrears of maintenance which might 
have accrued due up to that date, 


Reference under section 438 of the Code of Criminal Proce- 
dure. i 

An order was made under section 49o of the Code of Criminal 
Procedure for the levy of arrears of maintenance. 

The material facts appear from the order of the Court. 


Babus Dasarathi Sanyal, Manmatha Nath Mukherjee and 
Panna Lal Chatterjee for the Complainant. 


Babus Amarendra Nath Bose and Lalit Mohan Sanyal for the 
Defendant. j 


The opinion of the Court was delivered by 


Panton J :—This is a Reference under section 438 of the Code 
of Criminal Procedure made by the Sessions Judge of Burdwan. 
It relates to proceedings under section 488 of the Code of Criminal 


Procedure instituted by one Parul Bala Debi against her husband, 


Satish Chandra Bhattacharjee. It appears that there were some 
proceedings of this nature which were infructuous and were struck off 
by the Sub-Divisional Magistrate on the and April r913 ; but the 
lady after that made another application on the 8th July 1915 which 
resulted in the Sub-Divisional Magistrates making, on the r4th 
September 1915, an order in her favour directing the husband to 
pay her maintenance at the rate of Rs. ro per month. The husband, 
it appears, is employed by the East Indian Railway Company. He 
was, at the time when the proceedings were -instituted, in receipt of 
a monthly salary of Rs. 45 which has now risen to Rs. 768 month. 
The lady was at the time residing elsewhere, but towards the end 
of the year 1918, she returned to her husband and lived with him 
fora few months, While she was staying with him, a petition was 
filed in the Court of the Magistrate on the 24th January 1918 in 
which the lady purports to relinquish her claim for maintenance. 
The order made upon this petition by the Magistrate was that it 
should be filed with the record. It further appears that the lady 
left her husband soon after this, and on the 24th March 
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Criminate 1919, she made a further application to the Magistrate 
19280 for the payment of arrears of maintenance for one year. On 
Paral Bala’: the. rath April roto, both parties put in a petition in which 


they. agreed that the present petitioner should pay his wife 

= Rs; 10 a month as long as she remained at the house of the 

Fanton, F. petitioner’s father. The petition ends thus: “We beg to ask the 

Hon'ble Court to pass a decree according to the above-mentioned 

term for Rs. roa month for maintenance.” On this petition also 

the order of the Court was that itshould be filed. Then again on 

the 7th January 1921, the lady made a further application to the 

Magistrate for payment of arrears of maintenance to the amount of 

Rupees 346 andon the 8th February 1921 an order under section 

438 of the Code, was made for the levy of the sum. Thereupon the 

Sessions Judge of Burdwan was invited by the present petitioner to 

make a reference to this Court with the result that this Court 

~ remanded the case to the. Sub-Deputy Magistrate. with certain direc- 

tions, namely, that proper enquiries should be made on the four . 

points set out, and that the case should be disposed of on that 

footing. The four points were, first, whether by the return of the 

wife to the husband’s house towards the close of the year 1918, the 

ey ee order of tha ryth September ‘1915, became inoperative ; secondly, 

` whether by reason of the arrangement made in the beginning of 

the year rg1g, the order of the 14th September, 1915, was supersed- 

ed; thirdly, whether if the order of the 14th September 1915, is still 

in force, it should now be cancelled under the provisions of sec- 

tion 488 sub-section (5) ; and, fourthly, what amount is due to the 

wife if the order of the 14th september 1915 is not enoperative se and 
has not been superseded or cancelled. 


Òn receipt of these directions the Sub- -Deputy Magistrate proceed- 
ed to take evidence and arrived at a finding, on the 17th August 
1921, to the effect that a sum of Rs. 346-13 as. was due by the hus- 
band to the wife. ‘Thereupon the present petitioner again moved the 
Sessions Judge of Burdwan to ‘make a reference to this Court. The 
learned Sessions Judge before otherwise dealing with the matter, 
remanded the case to- the Sub- ‘Deputy Magistrate in order that he 
might come to more explicit, findings on the four points set out in 
the judgment of this Court. The Sub-Deputy Magistrate recorded 
such findings on the zoth December, but their effect was not to 
modify in any way the order which he had already made. There- 
upon the Sessions Judge of Burdwan has referred the whole case to - 
us with the recommendation that the order of the Sub-Deputy 
. Magistrate should be set aside. 


ee 
Satish, 
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The matter for decision in this reference is, it appears to me, 
whether the decisions of the Magistrate on the four points are or 
are not correct. As regards the first point, namely, whether the order 
of the rth September 1915, became inoperativesvy reason of the 
woman’s having returned to live with her husband towards the end 
of the year 1918, it appears to me that the view taken by the Sub- 
Deputy Magistrate, is correct. A mere temporary stay of this kind, 
though it may have suspended the operation of the order, had not 
the effect of cancelling it in the way in which it could be cancelled 
under section 438 (5) of the Cole. Moreover, the Magistrate found 
that the petition to which I have referred and which was filed 
by the lady on the 24th January 1919, was obtained by fraud. It 
is obvious that such a petition could not have the effect of cancelling 
the order dated the r4th September 1918. 

The second point is of greater importance, namely, whether by 
reason of agreement made in the beginning of the year 1919, the 
order of the 14th September 1915, was superseded. It appears to 
me that when the petition of compromise was filed in the Court of 
the Sub Deputy Magistrate, the parties had the intention of effect- 
ing a complete settlement of all questions outstanding between 
them ; and it further seems to me that if there had been any inten- 
tion of excluding the arrears of maintenance from the operation of 
the petition of compromise this wouldzhave been expressly mention- 
ed therein. In my view, the decision of the learned Magistrate on 
the second point is correct and the intention of the parties, 
when they filed their petition, was, that the lady should abandon 
her claim to any arrears of maintenance which may have accrued 
due up to that date, | 

I think that the Sub-Deputy Magistrate has rightly decided the 
third point. It has been urged that the petitioner had not proper 
opportunity to place his case before the Court. But I am satisfied 
that he wilfully abstained from appearing when he had notice of 
the proceedings, and that this is not a just ground for disturbing 
the Magistrate's finding. It is certainly not proved that Parul Bala 
has been guilty of any irregular conduct ; and having regard to the 
treatment, she has had in the past, she has ample reason, as things 
at present are, for refusing to live in her busband’s house. There 
is no ground therefore for cancellation under section 488 (5) of the 
order of the 14th September 1915. 

In this view of the case it becomes unnecessary for this Court, 
to consider the fourth point which was referred to the Magistrate. 

In the result, the reference of the learned Sessions Judge 
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should be accepted only so far as it relates to the arrears of mainte- 
nance anterior to the rath April-rgrg ;.as regards the arrears of 
maintenance subsequent to that date, the order of the learned Sub- 
Deputy Magistrate should be affirmed. It will be necessary in 
this view to return the case to the Sub-Deputy Magistrate in order 
that he may ‘calculate, on this footing, the amount of arrears of 
maintenance due by the petitioner to his wife, : 

The order of the Sub-Deputy Magistrate as regards costs, 
will stand. We make no further order as to costs. 


A, T, M. Reference accepted in part. 


APPELLATE CIVIL 


Before Sir Asutosh ` Mookerjee, Knight, Judge, and 
Mr. Justice Chotzner. 


ISUP ALI AND OTHERS 
v. 
GOUR CHANDRA DEB.* 


Res judicata —Civil Procedure Code (Act Vof 1908), Sec. 11 Expl. I—'Former 
suit’ Suits tried jointlh—One appeal against two decrees—No order for 
consolidation—Res judicata, rules of, if applicable to appeal. 


It is not the priority in the commencement of one action that renders the judg- 
ment obtained therein a bar to the recovery of a second judgment in another, but 
because the first judgment, when given, whether in the action commenced first or 
last, extinguishes the original cause of action, and gives to the plaintiff in lieu 
thereof ono of a higher nature! Mutual First Insurance Co v. Harris (1) and 
another case. | 

The doctrine of res judicata is applicable to all the stages of a suit, till it is 
finally terminated and is not confined to Court of first instance; it applies equally 
to the procedure of the first and second appellate Courts: Balbishan v, Kishan 
Lal (2), 

A, B and C brought a suit against D for recovery of possession of certain land. 


| A few days later, D and his brothers instituted against A, B and C a suit for 


‘#Appeal from Appellate Decree,No. 2241 of 1920, against the decree of W, 
A. Seaton Esq., District Judge of Chittagong, dated the roth May, 1920, affire 
ming that of Babu Jitendra Nath Sen, Munsiff of Hathazari, dated the 3rd 
August, 1910. 

(x) (1877) 97 U.S, 93. | (a) (1888) 1, L. R. 11 All, 148. 
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establishment of their title to the homestead portion of the property involved in 
the first litigation. The relief in the first suit was valued at Rs 348, and that in 
the second suit at Rs 200. The two suits were tried jointly at the desire of the 
parties, as the disputed land and the causes of action were common to a certain 
extent. The first suit was dismissed, while the second was decreed. Thereupon, 
the plaintiffs in the first suit, who were the defendants in the second suit, preferred 
one appeal, which was directed against the decrees in both the suits and was 
valued at Rs. 548. Copies of both the decrees were attached to the memoran- 
dum, which, however, set out the name of D alone as the respondent : 

Held, that the appeal preferred to the lower appellate Court was defective 
in two respects, namely, first, that contrary to established procedure [See Rakhal 
y. Manmotho (1) and other cases], one sppeal was preferred, without an order 
for consolidation by the Court against ‘two distinct decrees in two separate suits ; 
secondly, that even treated as otherwise valid, the appeal was defective, in so 
far as it was intended te be an appeal in the second suit, inasmuch as some of the 
successful plaintiffs had not been joined as parties respondents. 

That the decision of the question of title in the. suit under appeal, was barred 
by the decision In the subsequent suit between the same parties and others, which 
terminated earlier in a victory for the respondent. That decision could not be 
collaterally attacked or implicitly ignored in appeal. 


Appeal by the Plaintiffs, 


Suit for confirmation or recovery of possession of land, upon 
establishment of title 


The material facts appear from the judgment. 


Babu Mahendra Nath Ray and Moulvi Nuiul Hug Chowdhury 
for the Appellants. 


Babu Narendra Kumar Das for the Respondent. 


The judgment of the Court was delevered by 


Mookerjee J :—This is an appeal by the plaintiffs in a suit 
for confirmation or recovery of possession of land, upon establish- 
ment of title by inheritance and adverse possession. The suit was 
instituted on the 3rd July 1917, by Isup Ali, Goaj Ali and Basarat- 
ulla, sons of Basir Muhammad Talukdar, against Gour Chandra 

` Deb, the son of Nehal Krishna Deb, A few dayslater, Gour Chandra 
Deb and his brothers instituted a suit, against Isup Ali and his 
brothers for establishment of their title to the homestead portion of 
the property involved in the first litigation. The relief in the first 
suit was valued at Rs. 348, and that in the second suit at Rs. 200. 
The two suits were tried jointly at the desire of the parties, as the 
disputed land and the causes of action were common to a certain 


(1) (1910) 15 C. We N. 994 
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extent. The first suit was dismissed, while the second was decreed. 
Thereupon, the plaintiffs in the first suit, who were the defendants 
in the second suit, preferred an appeal to the District Judge. The 
appeal was directed against the decrees in both the suits and was 
valued at Rs. 548. Copies of both the decrees were attached to 
the memorandum, which, however, set out the name of Gour 
Chandra Deb alone asthe respondent. The memorandum could 
not, consequently, be treated as a valid memorandum of appeal 
against the decree in the second suit. That decree enured to the 
benefit of Gour Chandra Deb and his brothers, and as the latter 
were not made parties to the appeal, they could not be prejudiced, 
even if the decree of the primary Court were reversed. Indeed, as 
pointed out in Kali Dayal v. Nagendra Nath (1), the appeal, treat- 
ed as an appeal in the second suit, could not be heard, as, even if 
successful, it would be infructuous, because such of the plaintiffs as 


‘were not brought before the Court as respondents, would still retain 


the benefit of the decree of the primary Court. The appeal pre- 
ferred to the lower appellate Court was, consequently, defective 
in two respects, namely, first, that contrary to established 
procedure, as explained in Rakhkal Chandra Tiwai v. 


-Manmotho Nath Mitter (2); Rakhal v. Manmotho (3) and Makabir 


v. Biseshwar (4), one appeal was preferred, without an order 
for consolidation by the Court, against two distinct decrees in 
two separate suits; secondly, that even treated as other- 
wise valid, the appeal was defective, in so far as it was intend- 
ed to be an appeal in the second suit, ‘inasmuch as some of 
the successful plaintiffs had not been joined as parties respond- 


ents. In these circumstances, the appellants in this Court have 


conceded that the appeal to the District Judge must be deemed 
to have been an effective appeal, only in respect of the decree in 
the . first suit, and that the attempt to make it an appeal against 
the decree in the second suit was abortive. The District Judge 
has dismissed the appeal on the merits. The position thus is that 


‘though there were two suits in the primary Court, decided by a 
common judgment, an appeal and à second appeal have been 
_preferred in the first suit, while no appeal has been preferred in the 


second suit, with the result that the decree made therein has become 
final. On these facts, the respondent in the present appeal, which 
is directed against the decree of the District Judge made in affirm- 
ance of. the decree of the primary Court in the first suit, contends 


(1) (1919) 40 C. L. Je 217 (a) (1910) 15 C. W. N. 994. 
(3) (1914) 24 1. C. 438. (4) (1917) 4 0. L. J. 5123 42 L C. gag, 
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that the trial of the question in controversy is barred by res judicata. 
The substantial matter in dispute in the first suit, as in the second, 
was, whether one Aleyar Khan was the real or beneficial owner of 
the property. This question has been answered in favour of the 
plaintiffs in the second suit, one of whom, as we have seen is the 
defendant in the first suit. He is the respondent in this appeal, 
and he urges that the decision of this fundamental question, which 
forms the basis of the decree made in favour of himself and his 
brothers in the second suit, cannot now be re-agitated ; in other 
words, he contends that if the matter were now reinvestigated, the 
decree in the second suit, which has never been directly challenged 
by way of appeal, would be collaterally attacked and imperilled. l 
The principle applicable to cases of this character was investigat- 
ed in Balkishan v. Kishan Lal (1), by Mabmood, J. who had consi 
dered the matter also in his earlier judgments in Chajju v. Sheo 
Sahai (2) and Kashi Nath v. Mukkta Prasad (3). At that time, 
there was some controversy as to the meaning of the expression 
“former suit,” the decision wherein may operate as res judicata in 
a subsequent suit. The doubt has now been set at rest by explana- 
tion I to section 11 of the Civil Procedure Code, 1908, which 
provides that the expression * former suit” denotes a suit which 
bas been decided prior to the suit in question, whéther or not it 
was instituted prior thereto. To put the matter tersely, the expres- 
sion “former suit” means a previously decided suit, and the same 
rule applies to appeals. This was in fact the view adopted by 
Mahmood, J. in Balkishan v. Kishan Lal (1) and has been subse- 
quently followed: Ram Laly Chhab Nath (4); Beni Madho vy. 
{ndar Sahai (5); Gururajammah v. Venkata (6). As Herman 
puts it in his commentaries on the Law of Res judicata (Vol. x. p. 
126), it is not the priority in the commencement of one action that 
renders the judgment obtained therein a bar to the recovery ofa 
second judgment in another, but because the first judgment, when 
given, whether in the action commenced first or last, extinguishes 
the original cause of action, and gives to the plaintiff in lieu thereof 
one of a higher nature: Mutual First Insurance Co. v, Harris (7) ; 
Barber v. Morris (8); Van Fleet on Former Adjudications, Vol. I. 
p. 87. From this standpoint, Mahmood, J. held in Balkishan v. 


(1) (1888) L L. R. 11 All. 148. (2) (1887) L L. R, 10 All. 123. 
(3) (1884) I. L. R. 6 All. 370. (4) (5890) I. L. Rez All, 378. . 
(5) (1909) I. L. R. 32 All. 67. (6) (1901) I. L, R, 24 Mad. 350, 


(7) (1877) 97 U. S. 33. 
(8) (1904) 132 Fed. 9454 67 L. R.A 761. 
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‘Kishan Lal (1), that the doctrine of res judicata, so far as it relates 
to prohibiting the re-trial of an issue, must refer, not to the date of the 
commencement of the litigation, but to the time when the Judge is 
called upon to decide the issue ; and the rule is not limited to the’ 
Courts of first instance, it applies equally to the procedure of the 


first and second appellate Courts, and, indeed, even to miscella-' 


neous proceedings ; see the decision of the Judicial Committee in 


Hook, Administrator General (2). Weare in complete agree- 


ment with the exposition of the law given by Mahmood, J. in the 
following passage of his judgment in Balkishan v. Kishan Lal (1). 


“It seems to me that the main object of the doctrine of res 
judicata is to prevent multiplicity of suits and interminable disputes 
between litigants, ne autem lites immortals essent, dum litigantes 


mortales sunt, ‘This saying of Voet is in aecord with the maxims | 


nemo debet bis vexari pro una et eadem causa and the broader maxim. 


interest reipublice ut sit finis litium. This being so, the doctrine, . 


so far as it relates to prohibiting the re-trial of. an issue, must, 
refer not to the date of ‘the commencement of the litigation, but to 
the time when the Judge is called upon to decide the issue For 
even in cases where the Judge has commenced the trial of an issue 
which is also an issuein a, pending litigation, a final judgment 
pronounced meanwhile in such previous litigation, by a competent 
Court, (the identity of parties and other conditions being satisfied), 
should operate as res judicata, preventing the Judge dealing with 
the later litigation from adjudicating differently. If this is not done,. 
it seems to me that the evil against which res judicata aims would 
not be removed and the doctrine itself would be defeated. So far as 
the justification ‘of this view from the provisions of the Civil Proce- 
dure Code 1882, is concerned. I may say that the rule contained i in 
section 13 is not limited to ‘the Courts of first instance, that it 
applies equally to the procedure ° of the first and second appellate , 
Courts by reason of sections'582 and 587 respectively, and indeed, , 


even to miscellaneous proceedings by reason of the general, 


provisions of section 647 of the Code.” 

This view has been repeatedly reaffirmed by the Allahabad High 
Court: Ram. Lal v. Chhad Nath (3) ; Zaharia v. Debia (4) ; Dakhns, 
Din v. ea n (5); Anant Das v. Udai Bhan (6); Ram sa v. 


a) We L. R. 11 All. 148. 

(2) (abas) L. R. 48-1. A. 187 > I. L. R. 48 Cale. 499-3 33 C. L. J. 405. 

(3) (1860) |; L. R. 12 All. 578. (4) (1910) 1. L. R. 23 All. gx. 
L(g) ngo) E. R. 32 AN 151. (6) (1419) I. L. R. 35 'All. 187. 
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Bindeshri (1) i Balhari v. Shiva (a). A similar view has been: 
adopted in the Punjab and in Burma Nur v. Jamun (3); Mahomed: 
Janv. Dulichand (4); Raman v. Muthu (s). A different rule was. 
however adopted in Panchanada v. Vaithinatha (6). There, cross, 
suits between the same parties, on the same facts, were tried together. 
and judgment was given on the same day, but separate decrees were 
drawn up, and an appeal was preferred against one of the decrees 
alone. It was ruled that the decree unappealed did not operate 
as a bar, sc as to preclude the appellate Court from dealing with. 
the decree appealed against, because, it was said, the doctrine af 
res judicata has no application when the very object of the appeal, 
in substance, if not in form, is to get rid of the decision which is 
pleaded in bar. The opinion of the Court states that it would lead. 
to startling results, if the Court were to hold that an appellate. 
tribunal is precluded from dealing witha question, which comes: 
before it on appeal, because an inferior Court, upon the same facts, 
but in a case other than the case under appeal, had given a decision 
which had not been appealed against, at the same time as the 
decision in the case under appeal. Two observations are pertinent 
in this connection; first,: that the requirements of the rules 
of procedure cannot always be ignored, on the allegation that they 
are technical and are matters of form, not of substance ; secondly, 
that a non-appealable decree may operate as res judicata, as 
explanation II to Sec. 11 of the Civil Procedure Code, 1908, 
prescribes that the competence of a Court shall be determined, 
irrespective of any provisions as to a right of appeal from the 
decision of such Court. This supersedes the decision, to the 
contrary effect, of the Madras High Court in Avanasi v, Nachammal 
(7) and of the Bombay High Court in Govind v. Dhond (8). It is 
worthy of note that the decisions in Panchanada v. Vaithinatha (6). 
and Avanasi, v, Nachammal (7) were pronounced by the same 
Bench on the same date, and both proceeded on the assumption 
that the appealability of a decision affects the competence ofa 
Court for purposes of res judicata. The effect of explanation IT 
which affirms the contrary view that the competence of the jurisdic- 
tion of a Court does not depend on the right of appeal from its 
decisions, Ram Fagir vy. Bindeshri (1); Musaddi v, Jwala (9) was 


(1) (1918) T. L. Re 41 All. 54. (2) (1919) 18 A. Ly J. 40. 

(3) (1890) P. R. 153. (4) 3 Lah. La J. 473. 

(5) (19°27 6 L. B. R. 93; 5 Bars L. T. 199. | 

(6) (1905) I. L. R. 29 Mad, 343., (7) (1905) I. L. R. 29 Mad, 195. 


(8) (1890) |. L. R, 15 Bom. 104. (9) (1914) 10 A. L, J. 106. 
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4 
overlooked, when the decision in Punchanada v. Vaithinatha (1) 
was followed in Ramasami v. Karuppan (2). The later decision of 
the Madras High Court in Bommadevara v. Venkatappaya (3) is 
of no assistance in the. solution of the question raised before us, as 
it merely Jays down that where there are subordinate and dependent 
decrees, the reversal of the principal decree operates as a 
supersession of the subordinate decree; see Ashutosh v. Upendra (4). 
Reliance, however, has been placed by the appellants on the decisions 


‘of this Court in Addu? Majid v. Jew Narain (5) and Mariamnissa 


v. Joynab (6). The dicta in Addu] v. Jew (5), cannot be reconciled 
with the decision of the Judicial Committee in Raja of Pittapur v. 
Buchi (7), namely, that an estoppel is binding, notwithstanding that 
the suit which raises it relates to a different property. The 
decision is further based on the untenable view that the question 
of res judicata depends upon the state of facts as they exist at the 
date of the trial in the primary Court. On the other hand, the 
decision of the majority in Mariam v. Joynad (6), was dependent 
upon its special facts, although an opinion was expressed that when 
two suits have been tried together, either of them cannot be treated 
as the former suit in relation to the other. This view, as we have 
seen, cannot be maintained, when explanation I to section rr is 
taken into account. The substance of the matter, then, is that the 
dicta in favour of the appellants to be found in the cases of Addu v. 
Jew (5) and Mariam v, Jaynab (6), were pronounced, while the 
Code of 1882 was in fotce and before explanations I and II to 
section rr of the Code of 1908 had been enacted. We cannot fur- 
ther overlook that the decision of this Court in Midnapur Zemindari 
Co. v.. Nityakali Dasi (8), shows that ifthe same question is in 
controversy. between the same parties in two distinct litigations, one 
after the other, but simultaneously pending, the final decision in the 
later suit; if given earlier, operates as res judicata in the earlier suit 
whose final stage is reached‘later. The rule of ves judicata is moreover 
applicable to all the stages of a suit, till it is finally terminated and 
is not confined to Courts of first instance. We are clearly of opinion 
that, on principle, there is. no escape from this position, and section 


w (1905) LL. R. 79 Mad, 333 (a) frigis 29 M, L. J. 551. 
(3) (1910) 37 M. Le J. Sore 
(4) (1916) 74 C. L. J. 467; 21 C. W. N. 564. 
" (5) (1888) 1. L. R. 16 Calc. 233. 
(6) (1906) I, L. R. 33 Cale. 11015 4 C. L. J. 149. 
(7) 1884) L. Ruz i. A. 16; 1. L. R. 8 Mad. 219. 
(8) (1914) 24 1. C, 243. ù l 
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11 unquestionably does not authorise a departure therefrom. The 
conclusion follows. that the decision of the question of title in the 
suit now under appeal, is barred by the decision in the subsequent 
suit between the same parties and others, which has terminated 
earlier in a victory for the present respondent. That decision could 
have been, but never has been, challenged, and cannot now be 
collaterally attacked or implicitly ignored. , 

The result is that the decree made by the District Judge is 
affirmed and this appeal dismissed with costs. 


A. T. M. Appeal dismissed, 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice Cuming, 


RAJENDRA KUMAR BOSE 
2. 
BROJENDRA XUMAR BOSE." 


Partithon—Propes ty—Pastial pertition, whan allawed—Co-tenant, righ? of, to 
partition. ; 


Although partial partition by suit is allowed where different portions of the 
property lie in different jurisdictions, or some portion of the property is at the 
time incapable of partition or is from its nature impartible or is held jointly with 
strangers who cannot be joined ag parties to a general suit for partition, these 
exceptions must not be taken to have frittered away the fundamental rule that a 
partition snit should embrace all the joint property. This rule is neither 
arbitrary nor technical ; it is founded on sound and weighty reasons. Ifthe rule 
wore not recognised and firmly applied, multiplicity of litigation would be the 
inevitable result. If suits for partition were allowed to be instituted in fragments, 
the jurisdiction of the trial Court and the forum of appeal might be altered. The 
rule further encures a just partition ; parties might otherwise be greatly prejudiced 
as regards equitable distribution, retention of possession, liability for improve- 
ments, and adjustment of accounts, There may be very special cases where the 
application of the rule may be justly relaxed. 


A co-tenant whose title to an undivided share of joint property is admitted or 
is clear, is entitled to partition as a matter of right; a difficulty in making a 
division of the subject-matter or a resulting prejudice to some of the co-tenants, 
is not a sufficient ground for refusing a partition. 


Since partition can be claimed asa matter of right, a co-tenant is not required 


* Appeal from Original Decree No, 74 of 1920, against the decree of Babu 
Debabrata Mukerjee, Subordinate Judge of Dacca, dated the 29th March, 1926. 
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to make a demand 6f to angres. upon terms prior to*institution of suit.’ But 
although, asa general rule, ‘all joint. property of the co-tenants must be included 
ina partition suit, it is within the power of co-tenants, by mutual agreement, 
to make partition of a part only of the joint property, retaining the rest in 
common: Darvill v. Roper (1). 


As a general rulo, a partial partition cannot'be compelled against co-tenants 
who do not consent thereto:” But if some of the co-tenants desire to continue 
holding the moieties together ‘and undivided, the Court may permit them to do 
so, and instead of making a separate allotment to each, set apart to all who ao, 
desire, an allotment to be held by them jointly. If. it appears, however, that all 
the defendants have already received all that is equitably due to them, the remain- 
der may be awarded to the plaintiff ; this is not partial but complete partition’: 
Hobson v, Sherwood (2). ' 


Appeal by the Defendant. , 


Suit for partition. 


The material facts appear ro the judgment. 


Dr. Dwarka Nath Mi tter and Babu: Hira Lal Chakrabarti for 
the Appellant. | 
Babus Ram Chundar iad Gunada Charan Sen and 


' CAV 
The judgment of the Court was delivered by 


Mookerjee J:—This is an appeal by the defendant in a suit 
for partition. -The plaintiff and the defendant: are two brothers, 
governed by the Dayabhaga school of Hindu law. Under a testa- 
‘mentary, disposition of their father, now deceased, they are entitled 
in equal shares to the properties in suit and many other properties, | 
In this suit, the plaintiff. seeks partition of an ancestral house at 
Srinagar, two houses’ at. Dacca and a, large number, of movables. 
The defendant contends tbat:all the joint properties should be 
included i in the suit” and’ ‘divided: by the decree therein. The- Subor- 
dinate “Judge has’ overruled this objection, and has made a preli- 
minaty decree. On the present appeal, the defendant has urged 
that the plaintiff should not be allowed to sue for partial partition. 

The principles applicable i to cases .of this character are well 
„settled: The general rule is ‘that. all property held in co-tenancy 
and nothing but: property - held j jn co: tenancy should be included in 
a partition suit, -A co-tenant, . whose title to an undivided share of 
joint property is admitted. or is- clear, is entitled to partition as a 
‘matter of right ; a-difficulty in making a division of the subject-matter 
or a-resulting prejudice to somè of the co-tenants, is not 4 sufficient 


(3) (1855) 3 Drewry 294- | (2), (1841) 4, Beav.- 184. 4 
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tained that partition may be claimed, even though it bë impossible 


to divide the property without materially impairing its value, or’ 
even totally destroying it: Norris v. Le Neve (1); Parker v. 


Gerard (2); Bearing v. Nash (3); Calmady v’ Calmady (4); Tur- 
nerv. Morgan (5); Agar v. Fairfas (6); Clarendon v. Hornby (1). 
Since partition can be claimed as a matter of right, a co-tenant is 
not required to make a demand or to agree upon terms prior to 
institution of.suit. But although, as a general tule, all joint ‘property 
of the co-tenants must be included in a partition suit, it is within the 
power of co-tenants, by mutual agreement, to make partition of a 
part only of the joint property, retaining the rest in common: Das 
vill v. Roper (8). The principle that a partition suit should include 
all the property of the co-tenancy is widely recognised, and it has 


been pointed out that if the rule were not enforced, a co-tenant’ 


might institute as many suits to partition the property as his caprice 
dictated. Consequently, a partial partition cannot, as a general rule, 
be compelled against co-tenants who do not consent thereto. But 
if some of the co-tenants: desire to continue holding their moieties 
together and undivided, the Court may permit thèm to do so, and 
instead of making a separate allotment to each, set apart, to all who 
so desire, an allotment to, be held by them jointly.” If it appears, 
however, that all the defendants have already received all that is 
equitably due to them, the remainder may bė awarded to the plain- 
tiff; this is not partial but complete partition: Hodson v. Sher- 
wood (9); Clarendon v, Hornby (7). The rule is enunciated in these 
or similar terms by text-writers of recognised authority. Thus, Free- 
man (Cotenancy and Partition section 508) states that a tract held 
in common cannot be partitioned by fragments, and a suit for parti- 
tion should always embrace the whole tract held by the co- ‘tenancy, 
But while it is indispensable that the whole tract should be em- 
braced in the suit for partition, it does not follow that those who are 
mutually desirous of continuing the relation of co-tenancy among 
one another, are obliged to have their several portions allotted to 
them to hold in severalty. Itis true that there are cases wherea 
partial partition has been treated as’ improper and unauthorised 
under all circumstances: Robertson v. “Robertson (10). But the 


(1) (1744) 3 Atk. 83. (2) (1754) Ambl. 236. ' 


(3) (181341 V. & B. s51 (554). {4)- (1795) 2 Ves: Jun. 568. 
(5) (1803) 8 Ves. 143. (6) (18c8) 17 Ves. 534 (543). 
(7) (1718) 1 P. Wise 446. (8) (1855) 3 Drewry 294. i 


(9) (1841) 4 Beav. 184, (15) (1852) 2 Swan (Tenn) 199. 
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weight of the authorities is in favour ofthe view that the plaintiff 
in partition is entitled to have his share set off, if the premises are 
capable of being divided, for, that is his object in instituting the 
proceedings ; ifthe situation of the defendants is such as to render 
it for their interest to retain their, portion together and undivided, 
there can be no possible objection in principle in permitting it to be 
done. To the same effect is the statement by Knapp (Partition 
p. 192) that common property cannot be partitioned in fragments : 
it is not the practice of the Court to cause or decree a partial parti- 
tion, The established rule: may accordingly be taken to be that a 
suit for partition should include.a'l the lands of the co-tenancy, and 
if it does not, any party interested may insist that the omitted land 
or lands be included in the suit. 

There is little doubt that the general principle enunciated above 
was recognised by Hindu jurists; see Mitakshara Chap. II Section 
10; Vishnu XV, 33; Narada XIII, 32; Radka Churn v. Kripa 
Sindhu (1); Manjanatha v. Narayana (2); Sudarsanam v. Narasin- 
kulu (3); Jolly, Tagore Lectures on Partition p. 135. 


The principle that a suit for a division of a portion of the family 
property cannot lie and must comprise the‘entire family property 
has been affirmed in numerous cases: Wanadhai v. Nathab tat (4); 
Trimbak v. Narayan (5); Venkatesh v. Gaupaya (6); Gopal v. 
Narnapa (7); Parbati v. Ainuddeen (8); Upendra v.n. Gopee 
Nath (9); Haridas v. Pran Nath (10); Ramjoy v. Ram (11); Kalka 
v. Budree (12); Hoolas y. Man (13); Venkayya v. Laksh- 
mayya (14) ;Jugoo v. Manoohur (15); Shiv v. Virappa (16) ; Kris- 
tiah v. Navasinham (17); Cheyt v. Bunwaree (18); Jogendra y. 
Jugobundhu, (19); Ram v. Rughoobur (20); Venkata v. Bka- 
shya (21) ; Srimohan v. Macgregor (22), 


(x) (1879) L L. R. 5 Cale. 4743 4 C. L. R. 428. 


(2) (1883) 1. L. R. 5 Mad. 362. _ (3) (1901) 1, L. R. 25 Mad. 149. 
(4) (1870) 7 Bom. H, C. R. 46. A. C. J. (5) (1874) t1 Bom. H. C. R. 69. 
(6) (1876) Bom. P. J. 110. (7) (1883) Bom. P. J. 3. 


(8) (1881) I. L. R. 7 Calc. 577. 
(9) (1883) I. L. R. 9 Calc. 817; 12 C. L. R. 356. 


(10) (1886) 1. L. R. 12 Calc, 566. (rt) (1881) 8 C. 1. R. 367. 
(12) (1871) 3 All. H. C. R. 267. , (13) (1868) 3 Agra H. C. R. 37. 
(14) (1892) I. L. R. 16 Mad. 98. (15) (1872) 19 W. R. 43. 


(16) (1899) I. L. R. 24 Bom. 128. 

(17) (1900) 10 M. L. J. 1413 1. L. R. 23 Mad. 608. 

(18) (1875) 23 W. R. 395. i (19) (1886) I. L. R. 14 Calc. 122, 
(20) (1871) 15 W. R. 111. (21) (1902) I. L. R. 25 Mad. 367. 
(22) (1901) I. Ls R, 28 Calc. 769, : 
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Exceptions to the rule that a suit cannot lie for partition of a. 
portion of the family property have been recognised when different 
portions of the family property are situated in different jurisdictions, 
and separate suits for separate portions have sometimes been allowed, 
where different rules of substantive or adjective Jaw prevail in the 
different Courts : Hari v. Gangapatrav (1) ; Ramacharya v, Ananta- 
tharya (2); Mottram v. Kanhya Lal (3); Punchanun v. Shib 
Chunder (4); Balaram v. Ramchandra (5) ; Abdul v. Badsudeen (6) ; 


Padmamani v, Jagadamba (7); Ram Mohan v, Mul Chand (8); | 


Lachmana v, Terimul (9); Subba v, Rama (10); Jairam v. Atma- 
ram (tt) Again, a suit for partial . partition has been allowed when 
the portion excluded is not in the possession of co-parceners and 
may consequently be deemed not to be really available for partition: 
Balkrishna vw. Hari (12); Narayan v. Pandurang (13); Shiv v. 
Virappa (14); Kristayya v. Narasimham (15); Pattaravy v. 
Audimula (16); Gora Chand v. Basanta (17). A suit for partial 
partition has also been allowed when the portion excepted is im- 
partible property: Mallika v. Durga Prasada (18); Parvathi y, 
Thirumalai (19). In another class of cases, the rule has been ralaxed, 
namely, where the portion excluded is held jointly with strangers 
who have no interest in the family ‘partition: Purushottam v. Atma- 
ram (20); Venkata v, Chinnafya}(21); Chinna v. Suriya (22); 
Manjanatha v.. Narayana (23); Venkayya v. Lakshmayya (24); Subra- 
manya v. Padmanabha (as) ; Lachmi v. Janki (26); Ram Mohan v. 
Mul Chand (8); Ram Charan v, Ajudhia (27); Bunwari v. Daya 
Sunker (a8); Gadadhar v, Balvant (29) ; Subbarasu v. Venkata (3) ; 


(1) (1883) I. L. R, 7 Bom. 272. (2) (1893) I. L. R. 18 Bom. 389, 
(3) 2 Lah, L. J. 514. (4) (1887) I. L. R. 14 Cale. 835. 
(3) (1898) 1. L. R. 22 Bom 922. (6) (1904) I. L. R. 28 Mad, 216. 
(7) (1871) 6 B. L. R. 134. (8) (1905) I. L. R. 28 All. ag. 
(9) 4 Mad, Jur. 241. (10) (1863) 3 Mad. H. C. R, 376. 


(st) (1880) 1. L, R. 4 Bom, 4826 
(12) (1871) 8 Bom. H. C. R. 64 A C, J. 


(14) (1875) 12 Bom. H, C, R. 143. (14) (1899) 1 Bom. L. R. 620, 
(15) (1900) I. L. R, 23 Mad. 608; ro M. L. J. 141. 

(16) (1870) 5 Mad. H. C. R, 419. (17) (1911) 15 C. L. J. 358, 

(18) (19900) L. R. 27 I, A. 1515 L L. R, 24 Mad. 147. 

(19) (1886) 1. L, R. 10 Mad, 334. (20) (1899) I, L. R. 23 Bom. 597. 
(21) (1870) 5 Mad. H. C. R. 166. h (22) (1882) I. L. R. 5 Mad. 196. 
(a3) (1882) I. L. R. 5 Mad. 362. (24) (1892) I. L, R. 16 Mad. 98. 
(a5) (1896) I.L, R. 19 Mad. 267. (26) (1901) I. L. R. 23 All. 216, 
(27) (1905) I. L. R. 28 All, go. (28) (1909) 13 C. W. N. 815. 


(29) (1883) Bom. P. J. 250. (30) (1891) LL. R. 15 Mad. 234- 
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Ld 
Tburamsa v. Thiru (1); Hari v. Venkata (2); Kadegan v. 
Periya (3); Purushottam v. Atmaram (4); Lachmi v, Janki (5); 
Ajodhya v Muhadeo (6); Kailash v. Nityananda (7). We are not 
concerned here with the question whether an alienee from a co- 
sharer is entitled to institute a suit for partition of tbe property he 
is interested in ; upon that point there bas been some divergence 
of judicial opinion, as is clear from the decisions reviewed in 
Subba Row v. Annatha (8). In such a contingency, two con- 


. flicting opinions -have been maintained ; on the one hand, it is 


urged that the. purchaser. is in precisely the same position as 
his transferor; on the other hand, it is said that the. transfer 
really effects a severance, and the only joint property held in 
common by the transferee and the co-sharers of his transferor 
is what forms the subject-matter of the conveyance. The first 
alternative is supported by the decisions in Jéuramsa v 
Thiru (1) ; Parbati v, Ainuddeen (9) ; Shiv v. Virappa (10) ; Maha- 
raja of Bobbili v. Venkata (13) ; Padala v. Vetha (32). The second 
alternative is favoured in Chundernath v. Hur Narain (13); 
Mukunda v. Lehuraus (14) ; Barahi v. Debkamini (15); Hemadri 
v. Ramani (16); Uma Sundari v. Binode Lal (17); Subba v. 
Annatha (8); Hanmandas v. Vallavdas (18) ; Kailash v. Nitya- 
nanda (7) ; Hari v. Venkata (19) ; Chinun v. Kalimuthu (20) ; Hem 
Chandra v. Hemanta Kumar (21); Ramtaran v. Hari Charan (22) ; 
Seis v. Mahima (23); Dhulabhai v. Lala (24). But although 
partial ‘partition by suit is allowed where different portions of the 
property lie in different jurisdictions, or some portion of the 
property is at the time incapable of partition or is from its 
nature-impartible or is held jointly with strangers who cannot be 
joined as parties to a general suit for partition, these exceptions must 
pot be taken to have frittered away the fundamental rule that a 
partition suit should embrace all the joint property. That rule is 


A 
(1) (1910) 1. L. R. 34 Mad. 269. 
(3) (1903) 13 M. L. J. 477 


(2) (1910) I, La R. 34 Mad. 402. 
{4) (1829) I. L, R. 23 Bom. 597. 


(5) (t901) L R. 23 All 2:6. | 
(7) (rgog) 11 C. L. J. 384. 

(9) (1881) I. L. R. 7 Cale. 577. 
(vr) (914) I. L. R. 39 Mad. 265. 
(13) (1881) I. L. R. 7 Calc 153. 
(15) (2892) L 1, R. 20 Calc. 682, 


(17) (1907) 1. L. R 34 Cale. 1026. 


(19) (1910) I. L. R. 34 Mad. 402. 
(a1) (1914) 19 C. W, N. 356. 
(23) (1915) 23 C, L. J, 231. 


(6) (1999) 3 1. C. 9. 

(8) (1912) 23 M. L. J. 64. 

(10) (1899) I. L. R. 24 Bom. 128. 
(12) (1911) 2 Mad. W. N. 382. 
(14) (1892) I. L. R. 20 Calc. 379. 
(16) (1897) 1. L. R. 24 Calc. 575. 
(18) (1918) L L, R. 43 Bom. 17. 
(20) (16910) LL.R. 35 Mad. 47 F.B. 
(22) (1913) 18 C. L. J. 556. 

(24) (1921) 23 Bom. L. R. 777. 
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recogn'sed in a long ser'es of decisions : Lalljeet v. Raj Coomar (1); 
Ram Lochun v. Rughoobur (2); Hari v Ganpatrav (3) ; Jogen- 
dro v. Jugobundhu (4); Satya Kumar v, Satya Kripal (5); 
Radha Kan'a, v. Bibro. Das (6); Baonddeen v. Essaff (1); 
Kai'ash v. Nityananda (8); Koer Hasmat v. Sunder Das (9); 
Haridas v, Pran Nath (10) ; Jogendra v. Baladeo (11) ; Habibur 
v. Asita (12) ; Mahomed v, Mahomed (13) ; Upendra v, Umesh (14) ; 
Monsharum v. Gonesh (15); Mukunda Lal v. Jogesh - (16) ; 
Benimadhab v. Gobind (14); Shiv v. Virappa (18); Doman v. 
Prokash (19) ; Ranku v. Hukmi (20); Baruga v. Nuandigam (ar). 
The decisions mentioned on behalf ofthe respondent cannot be 
d:emed to have abrogated this rule: Hem Chandra v. Hemanta 
Kumari (22); Kali Charan`v. Kiranbala (23); Ram Mokan x. 
Mul Chand (24) ; Durgackaran v. Enamol (25). 


Tte rule that a partition suit should embrace all the joint pro- 
perty is ve ther arbi rary no technical ; it is founded on sound and 
we'ghty ressons. Ifthe rule were not recognised and firmly applied, 
mul iplicity of li igation would be the inevidable r-sult, If suits 
for partuion were allowed to be instituted in fragments, the juris- 
d c'on of the trial Court and the forum of appeal m ght be altered ; 
it might be of paramount importance to a party I:tigant whether he 
should Lave a first appeal or a second appeal to the High C-urt, 
and whether be should at all be permitted to se:k the judgment of 
the Judicial Committee with regard to the matters in con’roversy. 
The rule further en-ures a. just partition; partes might otherwise 
be greatly prejudiced as regards equitable distributior, retention of 


possession, liability for improvements, and adjustment of accoun'‘s. - 


. It need not be disputed that there may be very special cases where 
‘the application of the rule may be justly relaxed. The case 


(1) (1876) a5 W. R. 3536 (2) (1871) 15 W. R. 111. 

(3) (1883) I. L. R. 7 Bom. 272. (4) (1886) 1. L. R. 14 Calc. 122. 
(5) (1909) 10 C. L. J 503. (6) (1904) 1 C. L. J. 40. 

(7) (1909) 6 Mad. L. T. 156, (8) (1909) 11 C. L. J. 384. 

(9) (1885) I. L. R. 11 Cale. 396. (10) (1886) I. L. R. ra Cale. 566, 
(11) (1907) I. L. R. 35 Cale, 961; 6 C. L. J. 735. 

(12) (1908) 12 C. W. N. 640. (13) (1911) 15 C. W. N. 677. 
(14) (1910) 15 C. W. N. 375. (15) (1912) 17 C. W, N. s21. 
(16) (1916) 20 C. W. N. 1276 ; 1 Pat L. J. 393. 

(17) (1916) 22 C. W. N. 669. (18) (1899) I. L. R. 24 Bom. 128. 
(19) (1913) 18 1. C. 866. (ao) (1917) P.L. R. 2. 

(21) (1911) 10 M. L. T. 313, (22)_(1914) 19 C. W. N. 356. 
(a3) (1919) 29 C. L. J. 494. (24) ‘1905) |. L. R. 38 All gg. 


(25) (1920) 60 1. C, 762. 
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before us, however, is not of an exceptional description. The plain- 
tiff asserts that if'all the joint properties were included in the suit, 
it would take a long time-to complete the partition. There is no 
substanc3 in this contention. The two: brothers have fallen out, 
and the Subordinate Judge has found that there is great ‘bitteraess 


Of feel'ng between them. . There can be no room for doubt that 


the sooner they cease to be joint owners, the better for them. The 
partition may” be expedited. if suitable arrangements are made ; 
for instance, there is no reason why different surveyors and valuers 
should not be emplayed.to deal with the various prop-tties ; and 
whoever may be appointed: commissioner, may have such assis- 
tance placed at his disposal that the work of pees may be 
speedily ‘completed. 

The result is that this ‘saa’ vis allowed and the prelimi 

decree made by the Subordinate Judge set aside. The case will be 
remanded to him for retrial. The joint properties owned by the 
two brothers will all be included i in the suit and will be dea‘t with in 
such manner- as the Court may consider consistent with just'ce, 
equity and good conscience, If the-plaintiff declines to have a parti- 
tion of the entire joint estate, the suit will stand dismissed with costs 
in both Courts. The appellant is entitled to his costs of this appeal. 
The hearing fee will be assessed at 15 gold mohurs. The costs in 
the trial Court, before and after ‘remand, will be in the discretion 
of that Court. 


À. T. M. _ . +. Appeal allowed ; Case remanded. 
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PRESENT — Viscount Cave, Lord Shaw, Sir John Edge and 
Mr. Ameer Ali, 


CHIDAMBARA SIVAPRAKASA PANDARA SANNADHIGAL 
v. 
VEERAMAREDDI alias MOOKAREDDI. 


[ON Appzat FROM THE HicH Court oy JopicaturE AT Mapras | 


Land tenure in Madras—Inam grant—Absence of presumption-——Occupancy 
right— Legislation pendente lite—Estates Land Act (Iof 1908}—Appellate 
Court, powers of—Code of Civil Procedure (Act V of 1908) sections 100, 103, 
O. 41 r. a5, 

A grant of a village in 1743 to the Matt did not expressly grant both the 
Melwaram and Kudivaram rights to the grantee. The fappellant sued to eject 
the te ants respondents from their holdings. The trial Court held on the evidence 
that the tenants‘had established their occupancy right in their holdings by their 
dealings with such right for over a century. The District Court on’appeal affirm. 
ed this view of the trial Court but directed ejectment in some cases on the basis of 
muchilkas fled by the appellant. Both parties preferred second appeals to the 
High Court from the decrees against them. Meanwhile the Estates Land Act was 
passed. The High Court, in view of the provisions of section 6 of the Act, 
directed the District Judge to ‘submit a finding on the question whether the grant 
to the appellant was of the land revenue or of the Kudivaram also. The District 
Judge found that the grant was only of the land revenue, but the finding was 
based merely on the construction of the grant and on certain presumptions and 
not upon the evidence in the case, The High Court was of opinion that this 
finding was neither satisfactory nor sufficient. The matter was sent back to the 
District Judge who failed to come to any definite conclusion on the question, 
The High Court sent it to the District Court a third time for a definite finding on 
the evidence on record, 


The District Judge returned findings confirming the findings of the trial Court. 
The High Court accepted the findings and dismissed the suits : 


Heli, (1) that the High Court had power to call for definite findings on facts 
from the lower appellate Court ; (2) that there is no question of onus or presump- 
tion where the rights of the parties areto be determined on the evidence on 
record ; and (3) that the tenants had established their occupancy right by proper 
evidence: Seturatnam Alyar v. Venkatachala Goundan (1) followed : Suryana- 
rayana v Patanna (2); Upadrashta Venkatasasirulu v. Divi Seetharamudu (3) 
distinguished. Muthu Goundan v. Perumal Iyen (4): dissented from. 


No opinion was expressed as to whether Act I of 1908 applied to rights in 
litigation at the time of the passing of the Act. 

Consolidated appeals by special leav>, from s decrees of the 
High Court at Madras, affirming four and reversing one decree of 


(1) (1919) L. R. 47 1. A. 76; ILLL. R. 43 Mad, 567. 
(2) (1918) L. R. 451. A. 209. 

(3) (1919) L. Re 46 I. A. 123 $ 30 C. L. J. 441, 

(4) (1920) I. L'R, 44 Mad. 588 F. B. 


199 


P.C, 


19224. 
bat ana 
February, 15, IH 
, 17. 
May, 15. 


wie 
at 


406 


P.C, 


— 


1922. 
ww 
Sivaprakasa 


v. 
Veeramareddj, 
ae 


THE CALCUTTA LAW JOURNAL (Vou, XXXVII. 


the District Judge of Trichinoy oly on appeal from the Court of the 
District Munsif-of Kulitalai. 

The five suits out of which the present appeal arose were ings- 
tituted by the appellant in 1904 in the District Munsif’s Court at 
Kulitalai for ejectment of the respondents from their holdings. 
The plea of the respondents was that they are occupancy tenants 
who cannot be ejected. The Munsif dismissed the suits, The 
District Judge on appeal confirmed the decrees in three suits and 
reversed them in two. The High Court, on further appeal, dismiss- 
ed all the suits. Hence the present consolidated appeal. Special 
leave was granted to the appellant as the suits were test suits. The 
terms of the inam grant and all the facts including the course of the 
proceedings in the Indian Courts appear fully from the judgment 
of their Lordships. 

De Gruyther K. C. and Brown for the Appellant: The High 
Court was wrong in calling for findings three times when the 
District Judge gave his opinion that the evidence showed 
that the respondents in two of the suits had no occupancy rights 
in the lands. The powers of the High Court in second 
appeals are regulated by section roo of the Code of Civil 
Procedure. The grant being an old one of 1743, the presumption 
should have been made that it was of both the warums : Suryanara- 
yana y. Patanna (1); Upadrashta Venkatasastrulu v. Diot Seetha- 
ramudu (a). This was the view adcpted in a recent Full Bench 
case in Madras : Muthu Goundan v, Perumal Iyen (3). 

The burden of proof was wrongly thrown on the appellant. 
Reference was also made to SefAurainam Aiyar v, Vonkatachala 
Goundan (4); Myandi Chettiar v, Chokalingam Pillay (5) and 
Durga Choudhrani v. Jawahir Singh (6). 

Dunne K. C. and Dude for the Respondents: The High Court 
had jurisdiction in second appea's to call for findings on questions 
of fact where the lower appellate Court omitted to find on any issue, 
material for the decision of the case. Section 103 provides that the 
High Court may itself determine the issue when there was sufficient 
evidence on the record, The Court acted under order XLI rule 25 
of the Code and called for findings : Se‘huratnam Alyary. Venka- 
tachala (4) is conclusive on this point, Suryanarayana v. Patanna 
(1) and Upadrashta Venkatasastrule v. Divi Scetharamudu (a) 


(1) (1918) L. R. 45 1. A. 209. 

(2) (1919) L. R. 46 1. A. 1235 30 C. L. J. 441. 

(3) (1920) 1. L. R. 44 Mad. 588, F. B. 

(4) (1919) L. R. 471. A. 76; 1. L. R. 43 Mad. 567. 
(5) (1904) L. R.31 L. A. 83; 1. L. R. 37 Mad. aor. 
(6) (1890) L. R. 171. A. 122; L L, R. 18 Cale. ag. 
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are not authorities for the proposition that a presumption should be 
made in favour of the grantee under an old grant. The Board dealt 
with those cases on the facts established in them. This was dis- 
tinctly pointed out in the judgment of the Board in the later 
case. 


De Gruyther replied. 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali :—These: several consolidated appeals arise out 
of five suits brought by the plaintiff on the 27th July, 1904, in the 
Court of the District Munsif of Kulitalai in the Madras Presidency, 
in his capacity of head of a Mutt, to eject the defendants from the 
lands in their occupation in the village of Karappudayanpatti, which 
he alleged belonged to his Mutt. The defendants in the suit are 
Cultivating tenants holding separate lands unconnected with each 
other. Accordingly, separate suits were brought against them. 


The ‘plaintiff's case is that in the year 1743 the Polygar of 
Turayur, who owned the estate within which the village is situated, 
granted to the head of the Mutt at the time the village in question ; 
and that since then the successive holders of the office have been 
in possession and enjoyment not only of the right to the receipt 
of the dues payable by the tenants to the landlord, usually called 
in the Madras Presidency the melavaram, but also of the right 
to the actual occupancy of the lands technically called the 
kudiwaram, 


The five suits that were brought in the Munsif’s Court were 
numbered 676, 677, 720, yat and Yaz of 1904. In suit 
No. 676 the plaintiff alleged that the particular tenant, for whose 
ejectment he was suing, held the land in dispute under a muchilika 
executed by the defendant’s predecessor onthe 18th June, 1880, 
by which he bound himself to surrender the land in his occupation 
on failure to pay rent. In sult No. 720 the plaintifi’s action related 
to two items of land, in respect of which he alleged that the defen- 
dant’s father had executed two muchilikas on the rgth April, 1894, 
and the and June, 1894, respectively. With regard to suits 721 
and 722, the plaintif’s suit rests on his general allegation, that as 
under the grant he is entitled to both the rights he claimed in the 
land—viz., the right to receive the rent as well as the right to occupy 
the lands—he was entitled to eject the defendants, who were 
tenants at will. In suit No. 722 he appears to have also set up an 
oral lease, In suit No. 677 the plaintiff relied upon a muchilika 
executed on the 24th July, 1893, by the defendant’s brother. 
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The defendants in all the cases denied the right of the plaintiff 
to eject them from the lands in their occupation and under their 
cultivation ; they alleged that he was only entitled to the melavaram 
and not to the Audiwaram, and that they and their predecessors 
had held their lands from times immemorial and possessed and 
exercised the full rights of occupancy tenants to the knowledge of, 
and with the acquiescence of, the plaintiff and his predecessors, They 
further charged that the muchilikas produced and relied upon by the 
plaintiff were fabricated documents concocted for the purpose of 
destroying their old and hereditary right in the lands in their 
occupation. * 

Upon these allegations the parties went to trial. The District 
Munsif framed two principal issues, which were common to all the 
cases, Viz. :— 

(1) Whether the plaintiff is entitled to the plaint land [that is, 
the land in suit] itself or only to thé tirwa (rent) thereon ? 


(2) Is the defendant entitled to the occupancy right in the 
land by custom and prescription ? < 


The other issues related to the genuineness of the muchilikas and 
to the amount of rent, &c. 


The first two issues being common to all the suits, by consent 
of parties the five actions were tried together, and, as the trial Judge 
states at the beginning of his judgment, the whole evidence was 
adduced in suit No, 676, and was “ used as evidence in all the 
connected suits.” 

The inam grant on which the plaintiff’s claim rests is exhibit 
“A” After reciting by whom and to whom the gift is made, the 
document proceeds thus :— 

“ The village gifted to our Swami out of our several villages is 
Karappudayanpatti, to the north of Uppiliyapuram, east of Vayirich- 


ettipalayam, south of Kottapatti and west of Sokkapuram. As we 


bave gifted it most willingly to the Swami, you shall for ever 
have dominion over and enjoy the wet and dry lands, tope, we'l, 
betel garden, &c., water, tree, stone, treasures, &c, found therein 
and live happily. Further, what we command to be done for the 
Gurupooja day is this. We command that Gurupooja shall be con- 
ducted by collecting at the rate of 4 measures of grain per plough 
in respect of Agraharam, Sarvamantyam, Umbalam, So, including 
wet and dry lands in the whole of our Turaiyur State. You shall 
accordingly conduct Gurupooja every year and shall not omit to 
collect at the rate of 4 measures of grain in respect of dry and wet 
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lands also in the whole of Turaiyur State. You shall enjoy the 
whole of Karuppudayanpatti village. Further, you shall, as ordered 
by our predecessors, receive always Makamai and allowance of rice 
and money for extra expenses. The Audeenam shall, in continu- 
ous succession, have dominion over and enjoy for ever, the village, 
Gurupooja kattalai, rice allowance, &c. He who helps this charity 
by thought, word or deed, will be blessed with happiness and live 
long in the same manner as one who establishes temple of several 
crores of Sfoalingams in such holy places as Benares, Chidamba- 
ram, Tiruvalur, Arunachelam, Srikalahasti, Conjee, Kilugugundram, 
Kumbakonam, Rameswaram, &c.” É 


The grant was recognized by the Inam authorities in 1865. But 
the Inam proceedings furnish no indication regarding the extent of 
the rights covered by it. Both sides in support of their respective 
contentions produced a mass of evidence, which the District Mun- 
sif, in a singularly well-balanced and exhaustive judgment, has 
analyzed with great industry. He held on the evidence that the 
defendants had proved they had been in occupation of their respec- 
tive lands from very early times, and had been dealing with them 
as lands in which they had full occupancy rights, that they had 
been selling, mortgaging, making improvements, and that when any 
portion of the same was taken up for public purposes, they had 
claimed and received compensation from Government. He held 
further that the plaintiff had utterly failed to show that the defen- 
dants had been let into possession by his predecessors or by him- 
self, or to rebut the testimony they had produced in establishment 
of their right of occupancy. His main judgment is in suit No. 646. 
He also found thet the documents the plaintiff had produced in 
support of his claim, together with the muchilikas on which he 
relied in the three cases, had been fabricated with the object of 
destroying the tenants’ right in their lands. He accordingly dis- 
missed the five suits save and except as ‘regards certain claims for 
Tent. 


The plaintiff appealed to the District Court of Trichinopoly 
against the District Munsil’s decrees, and these appeals were num- 
bered as follows :—Appeal 39 of 1908 (suit No. 676); Appeal 41 
of 1908 (suit No 720); Appeal 42 of 1908 (suit No. 721); 
Appeal 43 of 1908 (suit No. 722); Appeal 40 of 1908 (suit 
No. 677). 


It is necessary to give the numbers of the appeals as well as of 
the suits, in view of the complication that enters into the determing- 
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tion of the cases owing to the course the proceedings took in the 
subsequent stages, 

In appeal No. 39 (suit No, 676) the officiating District Judge, 
Mr. Thornton, dismissed the appeal on the ground “ that he did 
not consider the plaintiff had established he was entitled to both the 
warams in all the cultivated lands in the village, nor had he proved 
the terms of their tenancy.” In appeal No, 40 (suit No. 677), in 
which the plaintiff had put forward a muchilika numbered in the 
Munsif’s Court as exhibit “0,” the District Judge set aside the 
decree, and in reversal ofthe Munsif’s order made a decree in 
favour of the plaintiff for ejectment of the tenant. In appeal No. 41 
(suit 720) he agreed with the Munsif as to item covered by muchilika 
“O1,” and accordingly dismissed the plaintiff's appeal with res- 
pect to that item, but he differed from the Munsif as to the item 
covered by muchilika " O2,” and accordingly decreed ejectment in 
respect thereof. In appeals Nos. 42 and 43 (suits Nos. 721 and 
722) he affirmed the Munsil’s decrees. 

Both parties appealed to the High Court against the decrees, 
which operated severally against them. By the time the appeals 
reached the High Court, the Madras Estates Land Act (1 of 1908) 
had come into force, and accordingly the defendant, against whom 
a decree for ejectment had been made by the officiating District 
Judge and who was appellant in second appeal 544 of 1909, filed, on 
the 27th September, 1910, an additional ground of appeal against 
his order, 

All these second appeals came on for hearing before the High 
Court on the 14th August, rgit, but in view of the provisions of 
section 6 of Act I of 1903 and the contentions of the parties, the 
learned Judges considered it necessary to obtain from the officiat- 
ing District Judge a finding on the following point :— 

“ Whether the grant to the plaintiff was of the land revenue or 
of the &udivaram also? Opinions have no dotibt been expressed 
in the judgments of the lower Courts on the point, but the ques- 
tion was never tried with reference to section 6 of the Madras 
Estates Land Act.” f 

Seétion 6 will be referred to later on. 

The cases accordingly went back to the officiating District Judge, 
who returned the appeals tothe High Court with the following 
“finding” i— 

“But it seems to me that, seeing that Exhibit ‘A’ purports to grant 
all the land in the village absolutely to the plaintiffs predecessor- 
in-title, and that the plaintiff is admittedly entitled to both warams 
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in yo cawnies while there are no tenants on 77 of the remaining 18s 
fownies in the village, the burden lies on the defendants to show 
that their predecessors-in-title were cultivating tenants at the time 
of the grant (ses also the case reported at page 639 Madras Weekly 
Notes, roro) and that in the absence of proof of this, there can be 
no presumption that there were any cultivating tenants in the village 
at the date of the grant, or that the zamindar was not the owner of 
both warams in the land comprised in the grant. My finding on 
the issue sent down with reference to section6 of the Madras 
Estates Land Act therefore is that the grant to the plaintiff was an 
absolute grant of all the land in the village,-and was not a grant of 
the land revenue alone to a person not owning the &udimaram 
thereof.” 4 

On the return of this “finding’ to the High Court, the learned 
Judges considered it neither satisfactory nor sufficient. They 
express their views in the following terms :— 

“The learned District Judge has not, so far as it appears to us, 
considered all this mass of evidence, and he seems to have based 
his conclusion on the language of Exhibit ‘A’ and on certain 
presumption which, according to him, arises from the facts that 
the plaintiff is admittedly entitled to both warams in 70 cawnies of 
land in the village and that about 77 other cawnies are waste. He 
throws the burden on the defendants to prove that their predecessors- 
in-title were cultivating tenants at the time of the grant. We are 
not disposed to express any opinion on the question of presumptions, 
because, as a matter of fact, there is considerable evidence upon 
which the points in issue can be decided one way or the other. But 
we wish to point out that there is no burden on the defendants to 
show that their predecessors-in-title were cultivating tenants at the 
time of the grant. If they succeed in showing that at the time of 
the grant the land was in the occupation of cultivating tenants, that 
might be sufficient to raise a presumption in their favour. We would 
therefore ask the District Judge to return a fresh finding, on the 
issue remitted to him, “and he will also return a fiinding on the 
second issue in the case, namely , “Is the defendant entitled to the 
occupancy right in the land by custom or by prescription >” ~ 

The officiating District Judge does not appear to have applied 
his mind to the determination of the question involved in the second 
issue. It was now expressly and clearly brought to his notice. 

On the return of the cases to the officiating District Judge, that 
officer, even with the fresh evidence the plaintiff was allowed to 


produce, found himself unable to come to gny definite conclusion, - 
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The end of his judgment shows that he was hot clear at all in his 
mind as to the conclusion to be derived from the evidenog, and he 
expressed his difficulty in the following words ;~ 

“I-do not see therefora how it is possible to say whether the 
grant to the plaintiff was of land revenue or of Audivaram also.” 


With these remarks the appeals were re-submitted to the High 
Court. 

Upon the return of the appeals to the High Court the learned 
Judges again found that neither had the evidence been properly 
considered, nor had the issue to which the attention of the officiating 
District Judge had been expressly called been determined ; and they 
expressed their view as folllows :— 


“We are not disposed to express any opinion on the question of 
presumption Jecause as a matter of fact there is considerable evidence 


upon which the issue can be decided one way or the other. 

“The finding again submitted by the District Judge after this 
remand order does not at all show that the District Judge addressed 
himself seriously to a consideration of the mass of evidence considered 
by the District Munsif. The Judge says he is ‘in a position of some 
difficulty,’ and in a short paragraph (paragraph 3 of the finding 
paper) says thatit is not possible to say one way or the other on 
that point, Weare unable to accept the findings and we request 
the present District Judge to submit fresh findings on. the two 
issues mentioned in the second remand order after detailed consider- 
ation of the evidence and with reference to the above remarks, 
irrespective of the question of onus and presumption.” 


The case had accordingly to be remitted once more to the 
District Court fora proper finding. By that time the permanent 
incumbent of the office, Mr. Harding, seems to have resumed work. 
He considered the case on the evidence irrespective of any presump- 
tion, and’ on the 30th September, 1914, embodied his conclusions 


< “into definite findings of fact as required by the High Court He 


found on the evidence, in agreement with the District Munsif, that 
the defendant tenants had been in occupation of the lands fora 
very long time, that they had been dealing with their holdings and 
the lands in their occupation as tenants evtitled to occupancy rights, 
that they had been transferring their holdings, partitioning the same 
among themselves, making improvements on the land, receiving 
conipensation for land taken up from their holdings by Government ; 
and that the plaintiff had not only utterly failed to rebut the 
inference arising from those facts, but had fabricated the documenty - 
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with which he came to support his claim. He accordingly returned 
the appeals with the finding as follows :— 

“II, Itis unnecessary to say more. A zamindar could only 
gift the me/waram of occupied and both warams of unoccupied lands, 
and we find in actual fact that the holdings and dealings have been 
as they must be if that supposition is correct. From 1829 onwards 
the ryots or tenants in many cases have partitioned their properties 
or sold them to Government orto oneanother, and plaintiff has 
accepted these things from 1870 onwards at any rate. Plaintiff now 
holds Audivaram rights in many lands not by bis grant but by 
some subsequent acquisitions. But he never held it in suit lands 
which are neither fannai nor waste, and in rgor he was found by 

. the Deputy Collector to be illegally taking possession of lands and 
this was upheld by the High Court. He iy no doubt trying to get 
the £udivaram of the whole village, but his claim thereto is entirely 
baseless. 

“I find that the grant was of the me/waram only of occupied 
lands and of both warams of unoccupied lands, Defendants or 
their predecessors have always had the occupancy rights in their 
holdings, and were not affected by the gift from the zamindar to the 
Inamdar. ” 

The learned Judges of the High Court, upon the return of 
the above finding, held as follows :— 

* It must be conceded in favour of the plaintiff that we expect- 
ed the learned District Judge to discuss the evidence at somewhat 
greater length than he has done, we having indicated in our 
remand order that the District Munsif had devoted about 85 para- 
graphs to the consideration of that evidence, and that we required 
to be reasonably satisfied that the conclusions of the learned Dis- 
trict Judge are arrived at after a careful consideration of the whole 
evidence. | 

“But wedo not think that we are entitled to bold that full 
consideration has nut been bestowed by the District Judge on the 
whole evidence before he arrived at the findings now submitted by 
him, and we therefore accept the same, : 

“The result is that second appeals Nos. 515 to $18 will stand 
dismissed with costs, while second appeal No. 544 of 1909 will be 
allowed with costs in this and in the lower appellate Court.” 

From these decrees the plaintiff has now appealed to His 
Majesty in Council, and it is contended on his behalf that the High 
Court acted without jurisdiction in remitting the appeals to the 
District Judge for & proper finding. The argument proceeds on 
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the same misapprehension of the law, as was pointed out by the 
Board in the case of Sefusatnam Aiyar v. Venkatachala Gounden (1). 
Tt is to be observed that the Indian legislature, in its anxiety to 
prevent the High Court from being inundated with second appeals 
in trifling matters, has provided in section roo of the Civil Proce- 
dure Code that such appeals shall he to the High Court only on 
the following grounds :— 

“ (1) Save where othe: wise expressly provided in the body of this 
Code or by any another law for the time being in force, an appeal 
shalllie to the High Court from every decree passed in appeal 
by any Court subordinate to a Fligh Court, on any of the following 
grounds, namely :— 

‘“(a) the decision being contrary to law or to some usage having 
the force of law. | 

“ (4) the decision having failed to determine some material 
issue of law or usage having the force of law. 

“ (c) a substantial error or defect in the procedure provided by 
this Code or by any other law for the time being in force, which 
may possibly have produced error or defect in the decision of the 
case upon the merits.” 

At the same time, in order to avoid gross miscarriage of justice 
resulting from the omission by the lower appellate Court to deter- 
mine any issue of fact or to come to a definite conclusion on a set 
of facts, it has made two distinct provisions. By section 103 the 
High Court itself is vested with the power when the evidence on 
the record is sufficient, to determine any issue of fact necessary for 
the disposal of the appeal, but not determined by the lower appel- 
late Court, 

By rule 25, order XLI, it is further provided :— 

“ Where the Court from whose decree the appeal is preferred has 
omitted to frame or try any issue, or to determine any question of 
fact, which appears to the appellate Court essential to the right 
decision of the suit upon the merits, the Appellate Court may, if 
necessary, frame issues, and refer the same for trial to the Court 
from whose decree the appeal is preferred, and in such case shall 
direct such Court to take the additional evidence required ; 

“And such Court shall proceed to try such issues and shall 
return the evidence to the Appellate Court together with its findings 
thereon and the reasons therefor.” f 

The High Court had thus the power of determining the issue 
left undetermined by the officiating District Judge on the evidence 

(1) (1919) Le R. 47 L As 76. 
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on the record, or of remitting the case to the lower Court fora 
finding on that issue, with liberty to the parties to adduce additional 
evidence if they chose todoso. The leained Judges of the High 
Court chose the latter, which, under the law, was fully within their 
competence. The case was remitted three times because the 
officiating District Judge in the first instance misunderstood the 
order of the High Court, and in the second instance expressed 
himself as unable to come to a definite conclusion. The High 
Court, did not in the present case, as in Seferatnam Aliyar y. 
Venkatachala Gounden, (1) remand it under order XLI, rule 23, 
of the Civil Procedure Code, but under rule 25. The remarks 
that follow in the judgment in Sefuratnam Aiyars case (1) explain 
the reason why the remand in that case, as in the present, became 
necessary, “In the opinion of the learned Judges of the High 
Court,” say their Lordships, “the District Judge had omitted to 
determine a question of fact which appeared to them essential 
to the right decision of the suit on the merits ; he had failed to 
consider whether, apart from the particular contract to which 
his attention was exclusively directed, there was evidence on which 
to hold that from their inception the holdings of the defendants 
were permanent or in the nature of occupancy rights.” 

As already observed, the Madras Act I of 1908 had come into 
force on the rst July of that year, whilst the appeals in these cases 
were pending before the High Court. In view of the plaintiff’s 
contentions, which have travelled over a wide range, and also of the 
question relating to the grant, it becomes necessary to examine 
briefly the provisions of the statute. The preamble states the object 
of the enactment in the following words :— 

“ Whereas.it is expedient to amend and declare the law relating 
to the holding of land in estates in the Presidency of Madras; It is 
hereby enacted as follows, &c. :” 

Clause din section 3 defines the expression “estate” in the 
Act to mean— 

“ Any village of which the land revenue alone has been granted 
in Inam to a person not owning the Audivaram thereof provided that 
the grant has been made confirmed or recognized by the British 
Government or any reparate part of such village.” 

Section 3 gives a definition of the words “ private land” as 
meaning the “domain or home-farm land” [expressions borrowed 
from English law] of a landholder by whatever designation known, 
such as dambatcam, khas, sir or pannat, It defines the words “ryot” 
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and “occupancy ryot,” and declares “ryoti land” to mean “culti- 
vatable land in an estate other than ‘private land.” This definition 
includes other varieties of land to which no specific reference is 
necessary. 

It also defines “ old waste” as meaning any land in the estate — 
which, not being private land, 

““(z) has at the time of letting by the landholder been owned 
and possessed by him or his predecessors in title for a continuous 
period of not less‘ than ten years and has continuously remained 
uncultivated during the time, such period being either after or partly 
before and partly after the passing of this Act, or within twenty years 
before the passing of this Act, or f 

“(2) has at the time of any letting by the landholder after the 
passing of this Act remained without any occupancy rights, being 
held therein at any time within a continuous period of not less than 
ten years immediately prior to such letting.” 

Section 8 deals with what is called "the merger of occupancy 
right.” -It declares :— 

“ (1) Whenever before or after the commencement of this Act 
the entire interests of the landholder and the occupancy ryot in any 
land in the holding have become united by transfer, succession or 
otherwise in the same person, such person shall have no right to 
hold the land as a ryot but shall hold it as a landholder; but 
nothing in this sub-section shall prajudicially affect the rights of any 
third person.” 

And clause (3) provides — 

“The merger of the occupancy right under sub-sections (1) and 
(2) shall not have the effect of converting ryoti land into private 
land.” . E 
- Section ro, clause 1, declares that “all rights of occupancy shall 
be heritable, and shall be transferable by sale, gift or otherwise.” . 

Clause 2 provides — 

“Ifa ryot dies intestate in respect of a right of occupancy and 
without leaving any heirs except the Crown, his right of occupancy 
shall be extinguished, but the land in respect of which he had such 
right: of occupancy shall not cease to be ryoti land.” 

Section 13 declares the right of the occupancy ryot to make 
improvements on the land in his occupation or “in respect of his 
holding.” . . 

‘ Coming now to section 6, clause 1, it runs thus :— 
` “ Subject;to the provisions of this Act, every ryot now in posses- 
sion or who shall hereafter be admitted by-a landholder to posses- 
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sion of ryoti land not being old waste situated in the estate of such 
landbolder shall have a permanent right of occupancy in his holding; 
but nothing contained in this sub-section shall affect any permanent 
right of occupancy that may have been acquired in land which was 
old waste before the commencement of this Act.” 

Chapter XII of the Act deals with the landlord's private land. 
Section 181 provides that nothing in the previous sections wil] con- 
fer a right of occupancy in the landlord’s “private lands,” but that 
nothing in that section shall prevent a landholder from converting his 
private land into ryoti land. Chapter XIV provides that no contract 
between the landlord and a ryot shall take away the right of an 
occupancy ryot, or limit his right to use the land as provided by law. 

In declaring the rights of the occupancy ryots and emphasizing 
the distinction between the landlord’s “ private lands” and “the 
ryoti ” lands, the new Act affirmed the old customary law that had 
always been recognized by the British administration. Apart from 
tules relating to procedure and the jurisdiction of the revenue 
Courts, it created one new right in order to settle the constant dis- 
putes between landlords and tenants which had been going on for 
nearly a century ; it gave occupancy rights to all ryots in occupa- 
tion of lands within an “estate” at the time of the passing of 
the Act. It also gave some security to non-occupancy ryots in 
the enjoyment of their lands. In other respects, generally speaking, 
itdeclared and gave statutory recognition to existing rights and 
status. One important feature of the Act is worthy of note: it 
throws into relief the component parts which, from immemorial 
times, go to constitute a village ; firs¢, the lands in the direct culti- 
vation of the proprietor (called by various names); second, lands 
occupied by tenants or ryots; and biri, old waste lands over which 
by custom the landlord possessed certain specific rights now crys- 
tallized in the statute. These remarks do not apply to ryotwari 
tracts in the direct possession of Government which are let out to 
mirasidari or hereditary ryots for purposes of cultivation, 

The existence in a village of pannat lands in which the tenant 
cannot acquire occupancy rights except by contract, connote the 
existence of lands in which he can acquire such rights by pres- 
cription. 

In the present case the grant itself does not convey in express 
terms the Audivaram to the grantee. Nor does the term Inam, an 
Arabic word meaning “a reward,” give any indication of the inten- 
tion of the donor, even if he had the right to bestow it on the donee, 
Prima facie a zemindar or polygar is a rent-receiver; or, to use 
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the language of section 4 of Act I of 1908, he has the right to col- 
lect the rent from his tenants. Prima facie, his right of direct 
possession of the lands is confined to his "private lands” and the 
old waste land ; it does not extend to “‘ryoti land.” 

The place of the cultivating ryots in the agricultural economy 
of Southern India is thus described ina Proceeding of the Board 
of Reve-ue of Fort St. George (Madras), dated 5th January, 1818.* 

“t The universally distinguishing character, as well as the chief 
privilege of this class of people, is their exclusive right to the here- 
ditary possession and usufruct of the soil, so long as they render a 
certain portion of the produce of the land, in kind or money, as 
public revenue ; and whether rendered in service, in money, or in 
kird, and whether paid to rajahs, jageerdars, zemindars, polygars, 
motahdars, shrotriemdars, inarndars or Government officers, such as 
tahsildars, amildars, aumeens, or tanadars, the payments which 
have always been made by the ryot are universally termed and 


- considered the dues of the Government.” 


It bas been urged on behalf of the plaintiff that the onus 
was wrongly placed upon him, and in support of this contention 
the judguents of this Board, in Suryanarayana and others vw. 
Fatanna and others (1), and in Upadraskia Venkata Sastrulu v. 
Divi Seetharamudu and others (2) were relied upcn. 

In the first case the grant appears to have been made some- 
where in the fourteenth century of the Christian era, and it was 
conclusively proved, on behalf of the plaintiff, in that suit, that 
he and hi» predecessors had since then been in actual occupation 
of the lards, extending over centuries ; they had further produced 
documents showing they had been actually cultivating the land. 
It was also established from the Inam Register tnat the grant not 
only included the revenue but also the soil, The Munsif had 
found on these facts in favour of the plaintiff, but his judgment 
w-s-rev-tsed by the District Judge, whose decree was affirmed on 
second appeal by the High Court. The Board upon a review of 
the facts established in the case declared that it could not under 
the above circumstances be assumed that the grant was only a grant 
of the king’s share in the produce of the soil, and did not include 
the 4udivaram. lt wasa presumption which was certainly not 
warranted by the facts of the case. 

In the subsequent case of Upadrashta Venkata Sastoulu v. Divi 
Seetharamudu and others (2) it was again found upon the evidence 
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that the grant included the &udivarvam. Their Lordship say in 


thei judgment delivered by Viscount Cave :-— 

“ There is not in any of the documents above referred to any 
trace of a claim by any person other than the inamdar to a permanent 
right of occupancy ; and the fact that by the terms of the grant the 
grantee is desired to cultivate the lands, and that he is referred to 
as residing in the village, tend to show that no such right existed 

“in any other person.” ` i ei ie 4 
* * * * + + * 


“ And when the subsequent history of the estate comes to be. 
examined, it is found to be wholly inconsistent with the existence of 
any permanent occupancy rights. Tenancies have been continually 
granted by the inamdars for short periods and at variable rents. 
When tenancy lands were compulsorily acquired by Government 
and compensation was paid to the agrahamdar, no claim to compen“ 
sation was put forward by the tenants. In the year 1904 all the 
tenants formally relinquished their lands to the plaintiff and put 
them in his possession, and from that date until tenancies were 
granted in the year 1907 the property remained vacant.” 

In view of those facts the Board overruled the objection that the 

_ civil Court had no jurisdiction to entertain the suit, and that under 
the provisions of section 189 of the Act the revenue Courts only 
bad the power to deal with the matter. In dealing with the judg- 
ments of the District Judge and ofthe High Court, their Lordships 
observed that the two appellate Courts in India had acted ona 
supposed presumption of law, that an Inam grant of a village, parti- 
cularly if made to a Brahman, is prima facie a grant of the melavaram 
right only and does not include the Axdiwaram, and they pointed 
out that in the previous case, already referred to, Suryanarayana v, 
Patanna.(1) it was held that no such presumption exists, And 
then they add :—~ i 


“ Each case must therefore be considered on its own facts ; and 
in order to ascertain the effect of the grant in the present case, 
resort must be had to the terms of the grant itself and to the whole 
circumsta nces as far as they can now be ascertained.” 

The question came up again for consideration ‘before the Board 
in the subsequent case of Se/vratnam Aiyar v. Venkatachala Goute 
den (2) to which reference has been made before. That was a-suit 
for ejectment by a mirasidar against the tenants in occupation of 
the lands in a village granted to him many years ago, As already 
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observed, the mirasidar is himself a cultivating ryot, and the land 
which is granted to him is for purposes of cultivation ina ryotwari 
tract. The defendants contested the claim for ejectment, and alleg- 
ed that they possessed occupancy rights. A considerable body of 
evidence was produced on both sides. The District Munsif dis- 
missed the suits, holding that the defendants had established their 
prescriptive occupancy rights in the lands in their occupation and 
under their cultivation. The Munsif found that the plaintiff’s claim 
to eject the defendants from the lands in actual cultivation was 
“barred,” but decreed the claim in respect of the pasture land. 
The decree of the District Munsif was set aside by the District 
Judge, as he considered the question for consideration in the case 
was “ whether the defendants had shown that the plaintiff or his 
predecessor-in-title had contracted the right of tenancy should be 
changed into a right of permanent occupancy.” And his conclu- 
sion was that “in those circumstances I think it clear that the 
defendants have not established any contract on the part of the 
plaintiff or his predecessor-in-title to convey to them a right of per- 
manent occupancy,” and he had accordingly decreed the plaintiff's 
claim for possession of the suit lands. 

On the appeal of the defendants, the High Court set aside the 
decision of the District Judge and remitted the case for a finding 
on the real point involved in the determination of the case. The 
learned Judges considered that the question which the District 
Judge had to consider was whether “on the admitted and undoubted 
facts of the cases, and the evidence on both sides, the defendants 
held the lands in their possession as tenants from year to year or as 
persons having a right of permanent occupancy.” 

On the return of his finding the learned Judges of the High 
Court found that he had omitted to consider the question that 
had been remitted to him. The following remarks are pertinent 
to the present case. The learned Judges observed :— 

“ The District Judge in his order submitting his findings had, 
notwithstanding the caution given by the High Court, again assum- 
ed that the defendants’ original right was that of tenants from year 
to year, and that it lay on them to prove an express or implied 
contract by which the right of tenancy from year to year was 
changed into a right of permanent occupancy.” 

Without, however, remitting the matter for a proper finding, the 
High Court proceeded themselves to determine, upon the evidence 
on the record, the issue. To use the words of Sir Lawrence Jenkins, 
who delivered the judgment of the Board :-—~ 
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“If and so far as this was an issue of fact—a point on which it 
is not necessary to express a definite opinion in the circumstances 
of this case—the Court had power to deal with it under section 
103 of the Civil Procedure Code. 1908.” 

The conclusion of the High Court was that the defendants had 
established occupancy rights in the land they held; and this Board 
affirmed its decree. i 

It will be noticed that neither in the case of Suryanarayana and 
others v, Patanna and others (1), nor in Seturatnam Atyar and cthers 
v. Venkatachala Gounden and others, (2) is there a suggestion of a 
presumption in favour of the inamdar or pattadar on the one side 
or of the ryot on the other. It was further distinctly pointed out 
in Upadrashta Venkata Sasirule v, Divi Seetharamudu and 
others (3) that— l 

“Each case must, therefore, be considered on its own facts ; 
and in order to ascertain the effect of the grant in the present case 
[that is the case with which the Board was dealing ] resort must be 
had to the terms of the grant itself and to the whole circumstances 
80 far as they can now be ascertained.” 

A Full Bench of the Madras High Court, however, has ina 
recent case, Muthu Goundan v. Perumal Iyen (4) held that underly- 
ing the exposition of their Lordships such an initial presumption is 
to be inferred. Their Lordships cannot help observing that in 
drawing this inference the learned Judges are clearly in error. Each 
case must be dealt with upon its own facts, with special regard to 
the evidence and circumstances therein. 

When the entire evidence on both sides is once before the 
Court the debate as to onus is purely academical, On this point 
they desire to associate themselves with the observation of the 
Board in Seturatnam Aiyar and others v. Venkatackala Gounden and 
others (2): “The controversy had passed the stage at which discus- 
sion as to the burden of proof was pertinent; the relevant facts 
were before the Court, and all that remained for decision was 
what inference should be drawn from them.” 

Dealing now with the facts of the present case, there is first the 
grant in favour of the plaintiff-apzellant, the terms of which have 
already been set out. It does not in express terms grant to the 
inamdar both rights, me/avaram and kudivaram, It speaks of other 
villages held by the grantor which, it might be inferred from the 


(1) (1918) L. R. 45 1. A. 209. (a) (1919) L. R. 471. A. 76. 
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document, were occupied by tenants, nor does it expessly say that 
only the me/avaram right was granted to the donee. The defendants 
contended that they had been from time immemorial in possession 
of their holdings. They alleged they had been transferring their 
holdings, whole or in part, from time to time; that the lands had 
descended to their beirs in succession, and the descendants of the 
transferees were in possession; that they had partitioned the 
holdings amongst themselves ; that they had made improvements, 
sunk wells and erected buildings thereon for husbandry and dwell- 
ing purposes, and had received compensation when any portion of 
their holdings were taken by Government for public purposes. 
Under these circumstances it became essential to have the evidence 
on both sides in support of the propositions they advanced, and to 
draw therefrom the right inference. Both sides, as already stated, 
produced a volume of evidence. The District Munsif considered 
it.in the most exhaustive manner. He found that the village that 
had been granted to the plaintiff covered three classes of lands ; one 
was in his own possession and cultivation, another was waste or 
pasturage, and the third was in the occupation of tenants. He found 
also that the plaintiff had for a number of years been fabricating 
evidence to defeat the rights of the tenants, and had in the course 
of the trial suppressed material evidence. He found, further, that 
the d: fendants had fully established their contentions that they had 
been in possession and occupation from before 1829 at least ; they 
had dealt with those lands as occupancy ryots, partitioning their 
holdings, transferring and mortgaging them with the know'edge and 
acquiescerce of the plaintiff and his agents; and that they had, in fact, 
received compensation for lands taken up by Government for part 
of their holding which had been acquired for public purposes. From 
these facts and circumstances he drew the inference that the defen- 
dants had ‘ully established their prescriptive rights of occupancy, 
and accordingly dismissed the suits by the plaintiff. His conclusion 
amounts to this, that, assming that the onus was on the defendants,. 
they had fully discharged it, 


The officiating Judge, Mr. Thornton, on appeal was app?rently 
bewildered by the volume of decided cases, often inconsistent with 
each other, of his own High Court, and, therefore, unable to coms 
to a definite conclusion on the facts as established by evidence ; 
he accordingly dealt with the appeals, principally on the basis of 
onus and presumption. | 

A part of his judgment in suit No. 676 (Appeal No. 139 of 1908) 
throws light on some of the salient facts of the case ;— 
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“gi Ido not think the mere circumstance that the plaintiff 
admittedly enjoys both warams in the whole of the wet land cunsi- 
dering tne very small proportion this bears to land under cultiva- 
tion in the vilage, is by any means a conclusive argument in his 


favour. A proprietor almost invariably has some pannat land, and: 


there is no reason why in the case of the plaint village the wet land 
‘granted to the p'aint Aust should have not been the zemindar’s 
pannai at the tine of the grant. The village consists of 255 cawnies 
of which 22 camwnies aro po-amboke and 55 cawaies waste, and even 
including the land for which muckilikas have been executed on the 
terms of a year to year tenancy, the plaintiff is not shown to have 
both warams in more than about 70 cawntes of the cultivable lands. 
As the District Munsif points out, the plaintifs predecessor-in title 
cannot have obtained greater rights from the zemindar in respect 
of the tenants who were in possession at the time of the copper-pla‘e 
grant than he enjoyed himse f, and it is not suggested the Turayur 
zemindar oxned both warams in other villages in his semin, nor is 
there anything to show that he was sntitled to greater rights in the 
plaint village than in other villages. Nor can the existence of 
muchilikas tor about 16 cawntes, of which 4 cawnies are described in 
the plaintiffs adangal (Exhibit VII) as Mattam Sonthan, offer any 
evidence as to plaintiff’s rights in other lands in the village. The 
muchil:kas, Exhibit N serie, are almost all dated after 1893, and 
little value can attach to documents which came into existence long 
after the di pute about occupancy right had-arisen, 

“to, 1 do not think the defendants can properly be described as 
puraktudis, as contemplated in XI Madras page 77, for both in the 
present case and in the connected cases, with the exception of the 
tenant who cultivates the land included in the registers of Uppilia- 
puram village, the tenants areall residents of the neighbouring village 
of Koppampatti, of which the plaint village is shown to form part 
_in the Settlement Register of 1896 (Exhibit KAI) Again, though 
the rates of rent may be higher in the plaint village than in neigh- 
bouring villages, now it is clear from Exhibit B (1)—the Inam Regis- 
ter of 1864-—that the rates were fixed at the average rate prevailing 
in the neighbouring villages, and I agree with the District Munsif 
in thinking plaintiff can derive but little support from Exhibits E, J, 
and H. Lastly, with regard to the land taken up by Governmet for 
the road : though che plaintiff received the full value of 96 kulis 
under Exhibit K, it is doubtful whether Exhibit K (1), which com 
prises the much large extent of 2 acres. 78 kulis, relates to both 
warams. The recital in the document is that compensation is 
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settled at Rs, roo on account of income and /ir4eq lost to the plain- 

tiff, and it is suggested by the plaintiff's vakil that the expression 

income and: #rwa should be construed to mean both the Kudivaram 

and Afelyaram. But I see no reason why this should not have been 

more definitely expressed had it been intended to award compen- 
sation for both wavams, and the expressions used may, as urged by 

the defendant’s vakil, be construed with equal fairness to mean 

that compensation was paid only for the Melvaram. I do not con- 
sider the plaintiff has established he is entitled to both warams in 

all the cultivated lands in the village, and as he has not proved 

what the terms of the tenancy are under which the defendants have 

cultivated the plaint land, I dismiss the appeal with costs through- 

out.” 

In his.consideration of the Exhibits O r, O a and O 3, which he 
differing from the Munsif, considered to be genuine, he gave little 
attention to the reasons the lower Court had assigned for consider- 
ing them to be fabricated. In these circumstances the High Court 
deemed it necessary to call upon the officiating District Judge to 
record another finding on the evidence. The case had to go back 
twice for the purpose, and in the result Mr. Thornton expressed 
himself unable’ to come to any definite conclusion, The High 
Court were compelled to send down the case again, and it was then 
taken up by the permanent incumbent, who came to a definite con- 
clusion upon the evidence of the record, and that finding has been 
affirmed by the High Court. 

The cass has now been before three Courts in India, and all 
the Courts have come to the conclysion upon a full consideration 
of the evidence and all the circumstances that the plaintiff does not 
possess the And‘varams which he claimed against the defendants, in 
respect of the lands in their occupation. The defendants have 
shown conclusively how they have been dealing with the property 
for at least a hundred years. They have also shown (and the 
Munsif has dealt with the subject most exhaustively) that they had 
received compensation from the Government for lands taken out 
of their holdings for public purposes. The plaintiff's evidence has 
been found to be mostly false or fabricated. In this view of the 
case their Lordships do not consider it necessary to express any 
opinion as to whether Act I of 1908 applied to rights in litigation 
at the time of the passing of the Act. The defendants clearly 
acquired their occupancy. rights by prescription long before the 
Stdtute came into force... : 

. Under these circumstances their Lordships think that the con-. 
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clusion of the Hight* Court is correct, and that these consolidated 
appeals should be dismissed. In accordance with the terms under 
which special leave to appeal was granted, the appellant will pay the 
respondents’ costs as between solicitor and client. Their Lordships 
will therefore humbly advise His Majesty accordingly. 


Douglas Grant :—Solicitor for Appellant. 
Chapman, Walker Shephard :~Solicitors for Respondents. 


K. Ve. N. Appeal dismissed, 


‘ 
+ erwin anana 


Tresent—JLord Buckmaster, Sir John Edge, Sir Lawrence Jenkins, 
and Lord Saloesen. 


PIRTHIPAL SINGH 
LA 
GANESH DIN SINGH AND ANOTHER, 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or Oupa]. 


Declaratory decree—Recognition of different rights—Long lapse of time— 

Effect. 

In a settlement made in 1847 the right of the respondents was recorded as 
that of thekadar without having either proprietary or under-proprietary rights in 
mouza Kusehti in the appellant’s estate of Surajpur. ` 

In 1868 a decreo was passed between the parties to the samo effect. In spite 
of this declaratory decree, the respondents claimed puthtadart or under-proprie- 
tary right in some proceedings in 1887 to which the appellant’s predecessor was 
a party and the claim was allowed. Again when the original settlement ended 
about 1897, a new settlement was made on the footing that the respondents’ 
predecessors were under-proprietors. Further the Court of Wards, on behalf of 
the then taluqdar, sued the respondents for rent as pukhiadars : 

_ Held, that, in spite of the decree of 1868, a title so long recogalsed cannot be 
defeated. 


Appeal from a decree of the Court of the Judicial Commisioner 
of Oudh, reversing a decree of the Subordinate Judge of Bara 
Banki. f 

The appellant taluqdar of Surajpur estate brought the present 
suit for a declaration that the respondents were not under-proprie- 
tors of mauza Kusehti, The trial Judge decreed the syit but on 
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appeal the Court of the Judicial Commissioner set aside the decree 
and dismissed the appellant’s suit. Hence the appeal by the plain- 
tiff, 


The facts are fully set out in their Lordships’ judgment. 


De Gruyther K C. and Dube for the Appellant: The appellant 
had it established from 1867 that the respondents were not under- 
proprietors but lessees at Rs, r200 a year for the period of regular 
settlement, i, e, 30 years. Being tenants they cannot deny their 
landlord’s title and cannot acquire under-proprietary rights by pres- 
cription. The officer who made the last settlement had no juris- 
diction to decide the question of title, 


The Respondents were not represented. 
The judgment of their Lordships was delivered by 


Lord Buckmaster:—The appellant in this case is the talug- 

dar of the Surajpur Estate, and in this capacity he sued to obtain 
a declaration against the respondents that they had no proprietary 
or under-proprietary rights ina village known as Mauza Kusehti, 
which forms part of the estate. The Subordinate Judge, before 
whom the matter first came for hearing, decided in his favour; the 
Judicial Commissioners have reversed that decree and from the 
Judicial Commissioners this appeal is brought, 
_ The difficulty arises in this way: In the settlement that was 
made in 1867 there is no doubt that the taluqdar of this estate 
was clothed with rights which excluded the predecessors of the 
defendants from claiming to have any greater interest in the village 
than that of ‘AeAadars ; in other words, it excluded them from 
proprietary or under proprietary rights. A dispute having arisen 
early with regard to their claims, a decree was passed on the 7th 
April, 1868, which declared that the rights possessed were /heéa- 
dasi and not Pukhtadari nights. 

It must be remembered that it was not that decree that created 
or affected the rights; it was a decree which declared what they 
were, but it was undoubtedly binding between the parties and but 
for subsequent events would have been the clearest possible proof 
of the appellant’s title, The susbsequent events are very interest- 
ting. From that time until shortly before the institution of these 
proceedings everything that has taken place has been upon the 
footing that the defendants really possessed the rights which the 
appellant now says that they cannot enjoy. The wajib-ul-arz, the 
khewat and every public document relating to this estate to which 
the attention of their Lordships has been directed proceed upon: 
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that footing. Further, it is found that in 1887 proceedings of rather. 
a remarkable character were taken, in which this right once more 
came in dispute. What the exact character of those proceedings 
was it is not easy to determine, but it appears that a decree-holder 
was seeking to issue execution against the Rani Chhbraj Kuar, who 
is. described as the wife of the taluqdar of Surajpur, the defendant 
judgment-debtor. At any rate, this makes plain that the taluqdar 
of Surajpur, the person who then held the exact estate that is now 
held -by the appellant was himself the subject of proceedings from- 
which the execution proceeded. The Rani, who may have succeed- 
ed to the estate in some capacity or other, appeared before the 
Court for the purpose of determining what her interests were, and in 
those proceedings the occupants claimed once more that they had 
under-proprietary rights and that claim was allowed. 

It has been urged in both the Courts that there is nothing to 
show that the rajah or rani was in fact the predecessor of the 
present appellant, and that is true. This case is singularly destitute 
of any verbal evidence at all, but at least it is impossible to overlook 
the fact that the decree which is-in evidence is one in which the 
character of the person attacked has the exact character of the 
person who is the present appellant. Their Lordships merely men- 
tion this because they think it may be that in both the Courts in- 
sufficient weight has been attached ‘td those proceedings ; but it is 
not upon those proceedings that they base the opinion that they 
have formed, and the. advice that they will tender to His Majesty. 
Their view is this: That in spite of the decree, from 1869 down 
to the institution of these proceedings, there has never been any 
occasion on which the rights now claimed by the defendants have 
not been upheld. One of the most critical of these occasions was 
when the original settlement came to an end, It appears from the 
judgment of the Subordinate Judge ‘that: that must have happened 
somewhere about 1897, or possibly in 1898, but when that settle- 
ment ended once more the question as to the determination of 
what were to be the rights: of the parties- arose; the proceedings 
were public, and another settlement was effected upon the footing 
that the defendants’ predecessors were under-proprietors. “Further, 
following upon the settlement, proceedings were taken on behalf 
of the Court of Wards, on kehalf of the then taluqdar, against these 
under-proprietors on the znd June, 1899, for the purpose.of: obtain- 
ing rent, and they are definitely sued there as Pukhtadars, “Erè 
other words, it is plain that whatever may have been the original: 
effect of the decree, from that time down till now this estate has been 


243 


Non aa) 
Pirthipal 
v 
Ganesh. 


Lord Buckmaster: 


244 tik CALCUTTA LAW JOURNAL. [Vor XXXVIF. 


P. regulated upon the footing that the defendants possessed the rights 
1922. that they claimed to enjoy. 
Plsthipal” : É Their Lordships think it unnecessary to examine more closely 
oan i in detail the circumstances of the evidence furnished by the docu- 
ANG Sh. 


ments. They have been set out with great care and accuracy by 
Lord Buckmaster. the judgments of all the learned Judges before whom the case has 
ey “been heard, and there is nothing which they desire to add. They 
think that a title so long recognised cannot now be overthrown, 
and for this reason they think that this appeal should be dismissed, 
and they will humbly advise His Majesty accordingly. 
Barrow, Rogers & Nevill ; Solicitors for the Appellant. 


K V.L N. Appeal dismissed. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 


Rankin. 
prg BEHARI LAL BISWAS 
1922. v. 
Nove 
August, 8, 9. 0 NASIMANNESSA BIBI.* 
November, 14. i 
a Rent—Honthly instalments—Agreement befora enactments of sections 53 and 67 


of the Bengal Tenancy Act (VHI of 1885}—Interest, how calculated—Valid 
tender—Bengal Tenancy Aci, Sec. §5—Landlord, if bound to accept amount 
less than due to him—~Tender of interest, not adequate—Part satisfaction 
— Proceedings under Patni Regulation (VII of 1819), nature of—Proceed- 
ings against recorded but deceased putnidar—Sale, if valid. 


There may be an agreement for payment of money rent in modification of the 
provision of four instalments : Manohar v. Paresh (1). 


Where a contract to pay rentin monthly instalments and in default interest 
would be charged according to law, was made before sections 53 and 67 of the 
Bengal Tenancy Act, were enacted : 


Held, that the interest at the rate of twelve and half per cent. per annum was 
to be calculated from the date of default. 


Appeal from Appellate Decree No. 2151 of 1920, against the decree of Babu 
Amrita Lal Mukerjee, District Judge of Nadia, dated the 20th July, 1920, affirm~ 
ing that of Babu Bipin Bihari Mukerjeo, Munsif of Krishnagar, dated the 13th 
June, 1919. 

(1) (1913) 18 C. L. J. 175: 
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A creditor is not bound to accept less than his whole debt, and there can be no 
valid tender of part of an entire and indivisible debt : Dixon v. Clarke (1) and 


another case. But there is nothing to prevent the creditor from accepting the, 


amount tendered In part payment, and his doing so will not preclude him from 


afterwards claiming the residue of his account, provided that the debtor did not’ 


make it a condition of his tender that it be accepted in discharge of the whole t 
Bowen v. Owen (2). 


Section 55 of the Bengal Tenancy Act does not abrogate the ‘rule that a credi- 
tor cannot be compelled to accept any sum in part satisfaction of his. dues. That 
section treats, not of tender but of appropriation. 


Wheré the amount due as arrears of rent was tendered in full, but what was 


tendered as the full amount due on account of interest on rent, cesses and interest, 


on cesses, was inadequate : 


Held, that the landlord was competent to refuse the tender so made. That 
he was not bound to accept even the principal amount of rent, when the interest 
due thereon was not tendered in full: Bamundoss v. Omeish (3). The principal 
and interest constituted one individual and entire claim. 


Atender must be unconditional, or, at all events, free from any condition to 
which the creditor may rightfully object. 


Proceedings under the Patai Regulation, taken for the reallsation of arrears of 
patni rent, are against the tenure, and the mere fact that in the application to 


the Collector, the zemindar mentions the name of a deceased putnidar, which ` 


stood on his books, daes not make the sale held under the Regulation invalid: 
Rajnarain v, Ananta Lal (4). 


It is incumbent on persons, who acquire an interest in a patni tenure by suc- 
cession, to get themselves registered in the books of the landlord, under section 15 
of the Bengal Tenancy Act. If they fail to take the necessary steps and at the 
same time make default in the payment of rent, they cannot very well be heard to 
assail the legality of a sale under the Patni Regulation on the ground that their 


names were not mentioned in the application to the Collector: Durga v. . 


Brindabun (5), and Kheiter Mohan v. Pran Kristo (6). 
Appeal by the Plaintiff. 


Suit for declaration that the sale held under the Patni Sopi 
tion was pull and void. 


The material facts appear from the judgment. 


` Babus Tarakeswar Pal Chaudhuri, Atul Chandra Gupta and 
Nirmal Chandra Chatterjee for the Appellant, 


Babus Ram Chandra Masumdarand Bijan Kumar Mukerjes 
for the Respondent. 
y G A vV. 
(1) (1848) § C. B. 365; 75 R. R. 747. 
' 2) (1847) 11 Q. B. 130; 75 Re Ra 306. ‘ 
- (3) (1856) 6 M. I. A. 289. (4) (1892) I. L. R. 19 Cale. 703. 
(5) (1892) 1. L. R. 19 Cale. 504. (6) (1899) 3 C. W. N. 3780 | 
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The judgment of the Court was delivered by 


‘Mookerjee J:—The subject matter of this litigation isa Patni 
taluk created on the 31st December, 1844 by Maharaja Srischan- 
dra Deb of Nadia in favour of Kaligati Mookerjee. The interest 
of the zemindar is now held?by Nasimannessa Bibi, the defendant in 
this suit, while the interest of the patnidar has, by devolution, 
vested in Majidunnessa Bibi. The plaintiff Behari Lal Biswas is a 
darpatnidar, who obtained possession of the patni in 1909, under 
the provisions of section 13 of the Patni Regulation, en payment of 
the dues of the then zemindar, and he has since then been in 
occupation in order to recover the amount advanced by him. On 
the rsth May, 1916, the patni taluk was brought to sale by the 
zemindar for realisation of arrears due and was purchased by the 
zemindar herself. On the 27th May, 1916, the plaintiff instituted 
the present suit for declaration that the sale was null and void, inas- 
much as no arrears were due at that time. The Court of ‘first 
instance dismissed the suit on the ground that rent was in arrears, 
and that decision has been affirmed by the District Judge on appeal. 
On the present appeal, the plaintiff has urged that there had been 
a valid tender ofthe sums due, which had been improperly refused 
by the landlord. ‘The facts material for the determination of the 
question of law thus raised are really not in controversy and may 


“be briefly recited at this stage. 


On the 18th October, 1915, the plaintiff sent to the defendant 
a sum of Rs. 647-0-9, through the post office, by what is known as 
rent money-order. As under the rules of the postal department, 
thé maximum amount which can be remitted by a single money 
order is Rs. 600, the amount mentioned was included in two money 
orders, one for Rs. 600, the other for Rs, 47:0-9. The money 
order for Rs, 600 stated that the amount was remitted as rent due 
onthe patni for the six months from Baisak to Aswin, 1322. 
The money order for Rs. 47-0-9 stated that Rs. 108-0 
was interest on rent in arrears, Rs 35-139 was road and 
public works cesses, and annas 11 was interest due’on cesses, The 
money orders were tendered to the defendant by the postal peon 
and were refused. On the 22nd November, r915, the plaintiff 
deposited the amount in Court under section 61 of the Bengal 
Tenancy Act. On the 6th April, 31916, the plaintiff sent to the 
defendant Rs, €54-2-0 by rent money order. There were two 
money orders as on the previous occasion, namely, one for Rs. 600 
and the otherifor'Rs, 54-a-o. The money order for Rs. 600 stated 
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that the amount remitted was rent due for six months from Kartik to 
Chait 1322, The money order for Rs, 54-2-0 stated that Ra. 17-4-3 
was interest on rent in arrears, Rs. 35-13.9 was road and public 
works cesses, and annas 6 was interest on cesses. The money 
orders were taken to the defendant by the postal peon but were 
refused. On the 18th April, 1916, the plaintiff deposited the sum 
in Court under section 61 of the Bengal Tenancy Act. The ques- 
tion in controversy is, whether there was a valid tender on either or 
both of the occasions mentioned. The defendant urges that what 
was tendered on each occasion was really less than the amount 
actually due and did not constitute a valid tender. 

The patni lease fixed the annual rent at Rs. 1,200, payable in 
twelve monthly instalments, namely, Rs. 50 in Baisakh, Rs. 50 in 
Jaistha, Rs. so in Asar, Rs. rco in Sraban, Rs. aso in Bhadra, Rs. 
100 in Aswin, Rs. rooin Kartik, Rs, roo in Aghran, Rs. 200 in 
Pous, Rs. rco in Magh, Rs. 60 in Falgun, and Rs. 40 in Chaitra. 
The lease contained a covenant that on default of payment of the 
instalments, the lessee would pay interest according to law. It 
was further provided that on default, the rights and interests of the 
lessee would be sold under Reg. VIII of 1819 in order that the 
arrears of rent with interest might be realised. It is plain from 
the terms of the lease that Rs. 600 was the aggregate amount of rent 
in arrears for the first half of the year ending in Aswin, and another 
sum of Rs 600 the aggregate amount of rent in arrears for the 
second half of the year ending in Chait. Consequently, when on 
the 18th October, 1915, the plaintiff sent to the defendant the sum 
of Rs, 647-0-9 by rent money order, the rent in arrear was Rs. 600 
as correctly stated in the first money order. The question in 
controversy is, whether Rs. 10-8-o was the amount of interest due on 
rent in arrears, Rs. 35-13-9 the amount due on account of cesses, 
and annas eleven the amount due as interest on cesses in arrears, 
The Courts below have answered this question against the plaintiff. 
The three items require separate examination, 

The patni lease, as already stated, provided that in the event 
of default in the payment of rent according to the prescribed ins- 
talments, the lessee would pay interest according to law. This 
clearly refers to the law that might prevail at the time when the 
default should be made and the liability to pay interest might 
accrue. Reg. XV of 1793, which was repealed by Act VIII of 1868, 
fixed the maximum rate of interest on money due at twelve per cent 
per annum, subject to the reservation that interest would be decreed 
at a lower rate if so stipulated between the parties. The Regulation 
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further provided that the amount decreed as interest would not 
exceed the principal sum, and that compound interest would not 
be allowed on intermediate adjustment of accounts. These provi- 
sions were reproduced in Reg. XXXIV of 1803 which was repealed 
by Act XV of 1874. Reg. VIII of 1805, which was repealed by 
Act XIX of 1873, and Reg. XIV of 1805 which. was repealed by 
Act XII of 1876, contained similar provisions, and their application 
wa extended by Reg. XVII of 18c6 which was repealed by Act 
IV of 1882, These were followed by Act XXXII of 1839 which 
authorised the Courts to allow interest, in certain specified cases, at 
arate not exceeding the current rate of interest. Next came Act 
XXVIII of 1855 which repealed- the Usury Laws. Under section 
21 of Act X of 1859, (Bengal Rent Act), interest was made payable 
on arrears of rent at 12 per cent per annum from the date of each 
instalment ; to a similar effect was the provision in section 21 of Act 
VIII of 1869 B. C.; and this was reproduced in section 67 of the 
Bengal Tenancy Act, 1885. The law was altered,-however, by Act 
I of r907 (B. C.) and Act I of 1908 (E. B. & A. C), and interest 
was made payable on arrears of rent at twelve and half per centum 
per annum. Section 67 thus modified stands as follows : 


“ An arrear of rent shall bear simple interest at the rate of 
twelve and half per centum per annum from the expiration of that 
quarter of the agricultural year in which the instalment falls due, to 
the date of payment or of the institution of the suit, whichever date 
is earlier.” This has to be read with section 53 which provides that 


` “Subject to agreement or established usage, a money rent payable 


by a tenant shall be paid in four equal instalments, falling due on 
the last day of each quarter of the agricultural year.” The intro- 
ductory words of the section indicate that there may be an agree- 
ment in modificat’on of the provision for four instalments ; Manohor 
v. Paresh (1) The ugreement for payment of rent in monthly 
instalments in the case before us, would, consequently, be operative, 
even if section 53 had been in force when the lease was granted. 
The appellant has contended that this raises the question, how is 
section 67 affected by section 53; in other words, how has interest 
to be calculated under section 67 when the instalments are not 
quarterly but monthly ; and we have been pressed to hold that even 
when the rent is payable in monthly instalments, interest should 
be calculated on each instalment, not from the date when it falls 
due, but from the last day of the quarter in which it falls due. In . 
support of this proposition, reliance has been placed upon the 
(3) (rors) 18 C. L.J. 175317 C. W. N 820, 
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decision of the Judictal Committee in Hemanta Kumari v, Jaga- 
dindra (1), which was explained in Narendra v. Gora Chand (2); 
and Manohor v. Paresh (3). We are of opinion that the contention 
thus broadly raised, need not be examined for the purposes of this 
case. Here the contract was made before sections 53 and 67 of the 
Bengal Tenancy Act were enacted. The agreement to pay rent in 
monthly instalments was valid when made, and its validity has not 
been affected by the retrospective operation of a subsequent legis- 
lative enactment. The contract further provided that, in default 
of payment of rent according to monthly instalments, interest would 
be paid according to law. The law has fixed the rate of interest 
at twelve and half per centum per annum. Prima facie, interest has 
to be calculated at this rate from the date of default, and this is 
what was ruled by the Judicial Committee in Hemanta Kumari v. 
Jagadindra (r). The decision of the Judicial Committee was in 
fact so interpreted in Narendra vi Gora Chand (a), and Manohor y. 
Taresh (3). We are accordingly of opinion that interest in the 
present case was payable on rent in arrear, calculated from the date 
of each instalment; and there is no controversy that the amount 
remitted on account of interest on rent in arrears was less than what 
was due according to this method of calculation. As regards the 
amount of cesses, there is no controversy that what was remitted was 
less than what was due. The valuation roll dated a8th June, 1914 
makes it abundantly clear that the amount of cesses annually levi- 
able had been enhanced by the revenue authorities. The amount 
remitted as interest on cesses was consequently also smaller than 
what was due. The position thus is that what was due as rent was 
transmitted, but what was remitted as the entire amount due on 
account of interest on rent, cesses, and interest on cesses, was less 
than what was legally due. This raises the question whether there 
was a valid tender, The concurrent answer of the Courts below in 
favour of the respondent has been challenged before us as based on 
principles erroneous in law. 


It is well settled that a creditor is not bound to accept less than 
his whole debt, and there can be no valid tender of part of an entire 
and indivisible dəbt : Dixon v. Clarke (4); James v. Vane (5). But, 
though a tender of a smaller amount than that of which an indi- 


(1) (1894) I. L. R. 22 Cale. 214; L. R. 22 L A. 141. 
12) (1906) 1. L. R. 33 Calc, 683; 3 C. L. J. 491, 

(3) (1913) 18 C. L. J. 175; 17 C. W. N. 820. 

(4) (1848) 5 C. B. 3653 75 R. Re 747, 

(5) (1860) 2 E. and E, 883; 119 R. R. 988. 
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visible and entire claim consists, will be invatid as a tender, there 
is nothing to prevent the creditor from accepting the amount ten- 
dered in part payment, and his doing so will not preclude him from 
afterwards claiming the residue of his account, always provided that 
the debtor did not make it a condition of his tender that it be accept- 
ed in discharge of the whole: Bowen v. Owen (1). The import 
of the term “indivisible and entire claim,” which is used in this 
connection, will be fully appreciated, when it is said that though 
there can be no valid tender of part of such a debt, yet where the 
debt is of a conglomerate nature, that is to say, where the compon- 
ents exhibit the character of distinct debts in themselves, a debtor 
may make a valid tender of any one of such several distinct debts, 
if at the time .he makes.the tender, he takes care to indicate the 
debt on account of which he makes the tender ; but, if in making 
the tender, he fails to specify the particular one of the several debts 
to which he wishes the tender to ‘apply, and the amount tendered 
by him is insufficient to cover all, it will not be good for any. Thus, 
tender‘of enough to pay one of several distinct items in a bill, if 
offered in satisfaction of the whole, will not be a good tender in 
respect of either ; though if it were specifically applied by the debtor 
to that one item at the time of payment, it would be a good tender 
in regard to that item, in spite of its being a unit. . With reference 
to; this, Coltman, .J., observed in Hardingham v. Allen (2): “In 
order that a tender of one portion of a combined claim may be 
effective as regards that one portion, it must be specifically applied 
to that portion of it, or it does not sustain the tender.” In the case 
before us, the amount due as arrears of rent was tendered in full, 
but what was tendered as the full amount due on account of interest 


.on rent, cesses, and interest on cesses, was inadequate. We feel no 


doubt that the landlord was competent to refuse the tender so made. 


The landlord was not bound to accept even the principal 
amount of rent, when the interest due thereon was not tendered in 
full. This is supported by the decision of the Judicial Committee 
in Bamundoss v. Omeisk Chunder (3), where it was ruled that if 
principal as well as interest thereon is due, all payments should be 
applied in the first inttdnce to interest, and thereafter to principal, 
only in so far as those payments exceed the interest due. This was 
the rule recognised since 1809, in a long series of decisions of the 
Sudder Court, mentioned (in the judgment of Bayley and Jack- 

(1) (1847, 11 Q. B. 130; 75 Re Re 306, 
(a) (1848) 5 C. B. 793 5 75 R. R. R39. 
(3) (1856) 6 M. I. A. 289. 
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son JJ, in Lootf Ally v. Guneshur (x), which was ultimately affirmed 
by the Judicial Committee in ZLuchmeswar v. Lutfali (2) ; see also 
Lootf Ali v Afsulunnessa (3) which was reversed by the Judicial 
Committee in Lutf Ali v. Afsulunnessa (4). Again in Venkatadri 
y. Parthasarathi (5), Lord Buckmaster reiterated the same view 
and relied upon the statement by Rigby, L. J in Parr’s Banking 


Co, v. Yates (6) “ Where both principal and interest are due, the 


sums paid on account must be applied first to interest ; that rule, 
where it is applicable, is only common justice ; to apply the sums 
paid to principal, where interest has accrued upon the debt and is 


not paid, would be depriving the creditor of the benefit to which. 


he is entitled under the contract.” The substance of the matter is 
“that, as pointed out by Lord Buckmaster in Muhammad Hafis v. 
Muhammad Zachariah (7), the cause of action, where principal and 
interest thereon are both due, is only one, so that if the creditor 
sues to recover only the interest, he cannot sue to recover the prin- 
cipal and ‘subsequent interest in a second suit. The inference 
follows that in the present case the landlord was entitled to refuse 


the tender, because the principal and interest constituted one indis. 


visible and entire claim, and the sum tendered was smaller than 
the amount really due. This is supported by the decision of the 
Judicial Committee in Durga Prosad Singh v. Rajendra Narayan 


Bagchi (8). In that case, there were tenders in respect of rent 


and interest upon arrears of rent, based on an erroneous assump- 


tion as to the amount of rent payable. The amount really payable | 


turned out to be larger than the assumed figure. It was ruled that 
the amounts tendered were not good tenders, either as tenders of 
rent or of interest on arrears of rent, and were consequently 


ineffective, 


We must further observe that the plaintiff not only tendered 
less than what was due but tendered the insufficient amount for 
acceptance in full satisfaction of the claim of the landlord. 
A tender, however, must be unconditional, or, at all events, free 
from any condition to which the creditor may rightfully object. 
The condition which the debtor is the most apt to impose is pre- 
cisely the one which the law does not permit ; the debtor has 
no right to insist that the creditor shall admit that no 


(x) (1853) Sevestre 834 a. ` (2) (1871) 8 B. L. R. 140. 
(3) (1865) 3 W. R. 113. (4) (1871) 9 B. L. R. 348, 
(5) (1921) L. R. 48 I. A. 150; I. Li R. 44 Mad. 570; 33 C. L. Je 4470 
(6) (1898) 20. B. 460. Y 

(7) (1921) L. R. 49 1. A. 9; 35 C. L. J. 126, 

(8) (1913) L. R. go I. A. 22353; |. L, R. 41 Cale. 493; 19 C Lut]. 95. 
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more is due than the sum tendered : Bowen "v. Owen (1) ; see 
also Huxham v, Smith (2); Evans v. Judkins (3); Griffiths v. 
Hodges (4); Cheminant v. Thornton (5); Strong v. Haroey (6) ; 
Finch v. Muller (7). Whether a tender is in fact intended to 
be conditional or not, may give rise to refined controversies, 
as is clear from numerous cases in the books: Mitchell v. King (8) ; 
Hough v. May (9); Sutton v. Hawkins (10) ; Hastings v. 
Thorley (11) ; Henwood v. Oliver (12) ; Bull v. Parker (13) Bowen 
v. Owen (1); Jones v. Bridgman (t4). No such question, however, 
arises here, as it is not disputed that what was tendered was tendered 
as the full amount due and was intended to be accepted only in 
full satisfaction of the claim. From whatever point of view the 
question is approached, it thus follows that the tender was bad. 


As the money tendered was not on account but was in full satis- 
faction of the dues, it is not necessary to consider, whether, even if 
the tender were expressly in part satisfaction of the claim, the land- 
lord would be bound to accept it. We may add, however, that we 
did not feel impressed by the argument that section 55 of the 
Bengal Tenancy Act was intended to abrogate the ordinary rule, 
recognised in a long line of cases, such as, Cotton v, Goodwin (15) ; 
Dixon v, Clarke (16) ; Chunder Caunt v. Jodoonath (17); Ram 
Kamalsssuri v, Sukhan Singh (18) and Bechu Singh v. Bicharam 
Saku (19), namely, that a creditor cannot be compelled to accept 
any sum in part satisfaction of his dues. Section 55 appears to 
refer, not to the right of a debtor to make a part payment, but to 
the appropriation ofa payment when accepted by the landlord, 
in other words, section?ss treats, not of tender but of appropriation. 
We must, accordingly, hold,’in concurrence with the Courts below, 
that there was no valid tender on. the first occasion and the subse- 
quent deposit under section 61 of the BengalTenancy Act was equally 


(1) (1847) 11 Q. B. 1303 75 R. R. 306. 

(2) (1809) 2 Campbell 19; 11 R. R, 651. 

(3) (1815) 4 Campbell 156. (4) (1824) 1 C. &. P. 419. 
(5) (1825) a C. &. P. 50. (6) (1825) 3 Bing. 304. 
(7) (1848) 5 C. B. 428; 75 R. Re 774 

(8) (1833) 6 C. &. P. 237; 40 R. R. 810, 

(9) (1836) 4 A & E. 9543 43 R. R. 530. 


(10) (1838) 8 C. & P. 259. (11) (1838) 8 C. &. P. 573: 
(12) (1841) 1 Q. B. 409. (13) (1842) 2{Dowling N. S. 345. 
(14) (1878) 39 L. T. 500. (15) (1840) 7 M. &. W. 147. 


(16) (1848) 3 C. B. 365; 77 Re R. 7475 
(17) (1878) 1. L. R. 3 Cale. 468; 1 C. L. R. 470. 


(18) (1902) 7 C. W. N. 1736 {19) (1909) 10C. L, J. 9: (98). 
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ineffectual. The tender on the second occasion, followed by a 
deposit in Court, is, for similar reasons, of no avail. : 

As a last resort, a faint attempt was made to invoke the aid of 
the principle, recognised i in some judicial decisions, namely, that 
an unconditional tender of a sum which turns out in the end to be 
less than what is really due may be valid gro fanto, if there is a 
genuine dispute as to the amount due: Bowen v. Owen (1); Reed 
v. Goldring (2) ; Eckstein v. Reynolds (3) ; Henwood v, Oliver (4); 
Bull v. «Parker (5); Greenwood v, Sutcliffe (6); Haji Abdul v, 


Haji Noor (7) and Digambar v. Harendra (8). This doctrine, even, 


if it be assumed to have been left unaffected by the decision of the 
Judicial Committee in Durga Prosad v. Rajendra Narayan (9), is 
of no assistance to the appellant. In the first place, the tender 


was not unconditional ; in the second place, there was no substan- 


tial ground for dispute ; the amount had been miscalculated because 
it overlooked that interest was payable at twelve and a half instead 
of twelve per cent and that the amount of cess leviable had been 
enhanced by the revenue authorities. The inference is thus irresis- 
tible that arrears were due and that the landlord was within her 
rights when she took recourse to the provisions of Reg. VIII of 
1819, 

it has finally been urged that the sale was bad, because the 
proceedings under the Regulation were carried on against the pre- 
vious patnidar who was dead and whese name still stood on the 
books of the landlord. In our opinion, there is no substance in 
this-contention. As was pointed out by Tottenham, J., in Rajnara- 
in v. Ananta Lal (to), proceedings under the Patni Regulation, 
taken for the realisation of arrears of patni rent, are not taken against 
persons at all, but against the tenure ; and the zemindar is quite 
right in setting out in his petition and notices the name of the patni 


and the names of the patnidars as recorded in his books.” This | 


view was not dissented from by Petheram, C. J. and Ghose, J. ; 
indeed, if a different view had been .taken by them on this point, 
it would not have been necessary for them to examine the point 
which led to difference of opinion and consequent reference to a 


(1) (1847) 11 Q. B. 130; 75 R. R. 306. 

(2) (1813) 2 M. & S. 86; 14 R. R. 594. 

(3) (1837) 7 A. & E. Bo; 45 R. R. 676. f 
(4) (1841) 1 Q. B. 409; 55 R. R. ago. (5) (1843) 2 Dowling N. S. 345. 
(6) (1822) 1 Ch. 1. (7) (1891) L L. R. 16 Bom. 141. 

(8) (1910) 11 C. L. J. 226 (234). 

(9) (1913) L. R. 40 1. A. 223 (235); L L. R, 41 Calc. 493 ; 19 C. L. J. 95. 
(10) (1892) L L. R. 19 Cale. 703 (717), 


231 


Y, 
Nasimannessa Bibi. 


pa 


Mookerjee, F, 


232 THE CALCUTTA LAW JOURNAL. [VoL. XXXVII. 


Cavity: third Judge. We are not unmindful that in’-Golam Sattar v. 
1922. Prodyat Kumar (1), Chatterjee J., although conceding that the 
Bebe i proceedings under the Regulation were taken against the patni 


tenure, did not feel inclined to hold that the tenure could be sold 

hi > -by taking proceedings against wrong persons, The question, how- 
Mookerjee, F. ever, did not actually arise for decision in that case, It may be 
R noted that the Regulation does not contemplate service of notice 
upon the'defaulter personally. The petition and notice mentioned 
in section 8 (a) are stuck up in some conspicuous part of the 
Katchari of the Collector, A similar notice is stuck up at the 
sudder Xafchari of the zemindar himself, anda copy or extract of 
such part of the notice as may apply to the individual case, is sent 
to be similarly published atthe &aschavi or at the principal town 
or village upon the land of the defaulter. The proceeding is thus 
throughout against the tenure, and the mere fact that in the appli- 
cation tothe Collector, the zemindar mentions the names of one or 
two of the parties in possession, though not registered in his books, 
and omits to mention the names of others, does not in any way 
vitiate the sale or render the proceedings invalid: Raghud Chunder vi; 
Brojonath (2) ; Gyanada Kanthe v. Bromomoyt (3); Saibesh Chandra 
v. Bonowari (4). Patni taluks are made heritable by section 3 of 
Reg. VIII of 1819 and it is incumbent on persons, who acquire an 
interest in a patni tenure by succession, to get themselves registered 
inthe books of the landlord, under section 15 of the Bengal 
Tenancy Act. If they fail to take the necessary steps and at the 
same time make default in the payment ofrent, they cannot very 
well be heard to assail the legality of a sale under the Regulation 
ón the ground that their names were not mentioned in the applica- 
tion to the Collector: Durga v. Brindabun A 5); Khetter Mohan 
y. Pran Kristo (6). 

We are of opinion that the Courts belay have rightly dismissed 
the suit and that this appeal must be dismissed with costs. The 
cross-objection has not been pressed by the respondent and is dis- 
missed without costs. 


v. 
Nasimannessa Bibi. 


AT M Appeal dismissed : Cross-objection dismissed. 
(x) (1919) ag C. L. J. 431- (2) (1870) 14 W. R. 489. 
(3) (18389) I. L. R, 17 Cale. 162. (4) (1909) 10 C. L. J. 453. 


(5) (1892) 1. La R. 19 Cale. 504. (6) (1899) 3 C. W. N. 471. 
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Before Sir Asutosh Mookesfee, Knight, Judge, and 
Mr. Justice Cuming. 


SARADA PRASANNA ROY 
D ; 
UMA KANTA HAZARI AND. OTHERS," 


Hindu lam—HMigration of family—Presumption—Family usage developed into 
binding law, if and how can be changed—FPartition—Test——Taluk property, 
donees of, tf joint tenants Judgment, if relevant—Evidence Act (I of 1874), 
Sec. 1I— Evidence elucidating history and status of fanttly. 


A Hindu family, residing in a particular province of India, is presumed to be 
governed by the law of the place where it resides: Ram Das v. Chandra (9). 
This presumption is rebutted, where the family is shown to have migrated from 
one province to another; the presumption then. arises that the family carried 
with it the laws and customs as to succession and family relation prevailing in the 
province from which it came: Soorendronath v. Heeramonee (a) and another 
case. After the rebuttal of the presumption, the burden shifts and the other side 
has to prove that the family, after migration, has adopted the law and usages of 
the place to which it has migrated : Govind v. Radha Kristo (3) and other cases. 


Hindu law is not merely a local law, but is essentially personal law, an integral 
factor of the status of every family which is governed by it. In its new domicil. 
the family may, by the reflex action of manners and‘customs prevalent in 
resident families, consciously of unconsciously, modify its own governing rules ; 
there may tbus be an acceptance of anew law, not due to sudden change by 
choice or agreement, but by the gradual evolution of a family usage : 
Tara Chand v. Reeb Ram (4) and another case. Whena new family usage has 
thus grown up in the course of generations, possibly with the concurrence or 
acquiescence of families of the same group, it furnishes the governing law of the 
family : Rutcheputty v. Rajunder (5) and other cases. Where a family usage 
has tbus developed into a binding law, it may be superseded, by the growth of a 
contrary usage cr by legislative enactment: Hamerton : v, Homey (6). It is 
not open to a member at any time to disclaim his personal law and adopt another 
at his choice. i 


Instances of exclusion are of value, only if there is proof of demand and 
refusal, 


‘ 


The true teat of partition of property is the intention of the members of the 
family to become separate owners, Consequently, there may be partition, even 


#Ap;eals from Original Detrees Not. 192 to 194 of 1919, against the decrees 
of Babu Bepin Chandra Chatterjee, Subordinate Judge of Jessore, dated the sth 
April 1917. 

(1) (1892) l. L. R. 20 Cale, 409. 7 

(a) (1868) 12 M. I. A. 81; tB. L. R. P.C. 26; 10 W, R. P. C. 35. 

(3) (tcog) J. L- R. 31 All 477. (4) (1866) 3 Mad, H. C. R. 50 (54). 

(5) (1839) 2 M. I. A. 133 (6) (1876) 24 W. R. (Eng). Gog. 
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though there be no actual division by metes and bounds: Appovier v. Rama 
Subba (i). 

Property given by grandfather to his grandsons as Yatwé or, affectionate 
gift, does not make the donces joint tenants with right of survivorship. 

Though the recitals in the judgment cannot be used as evidence, still the judg- 
ment fs evidence as a relevant fact in issue or as a transaction. 

Evidence adduced to elucidate the history and status of what has been called 
connected families, where a family is one of a group, may be admitted under 
section 11 of the Evidence Act: Mahes v. Satrughan (2). 


Appeals by the Defendant. 
Suits for possession, 
The material facts appear from the judgment. 


Babus Sarat Chandra Rat Chowdhuri, Gunada Charan Sen 
and Anilendra Nath Rai Chaudhuri for the Appellant. 


Dr. Dwarka Nath Mitter, Babus Mritunjay Chatterjee, Pra- 
maiha Nath Banerjea and Rama Prosad Mookerjee for the Respon- 
dents, 
| GAV 


The judgment of the Court was delivered by 


Mookerjee J:—The subject-matter of each of the three liti- 
gations, which have culminated in these appeals, formed part of the 
estate of one Tara Prasanna Roy, brother of the appellant Sarada 
Prasanna Roy. Tara Prasanna made a testamentary disposition 
of his properties on the 3rd July, 1914, and died on the 3rd Octo- 
ber, 1914. He left a widow, Trilok Mohini Debi, who executed 
three conveyances on the 13th September, rors, 25th April, 1416, 
and rath July, 1916 in favour of Manmohan Pande, and dealt with 
the estate left by her husband on the footing that she was under the 
will absolutely entitled thereto. The three conveyances constitute 
the foundation of the title set up by the plaintiffs, They alleged 
that the first defendant Sarada Prasanna had unlawfully kept them 
out of possession of the properties vested in them by virtue of the 
conveyances. The defendant resisted the claim on a variety of 
grounds which need not be enumerated in detail for our present 
purpose, It is sufficient to mention two of the defences which were 
unsuccessfully urged in the Court below and have been reiterated 
in this Court, namely, first, that Tara Prasanna was governed by the 
Mitakshara law and was not competent to make a testamentary 
disposition of his estate which was held jointly by him with his 


(1) (1866) 11 M. L.A. 75; SW, RBC i 
(2) (1902) L. R. 29 I, A. 62 (67); 1. L. R, 29 Cale, 344. 
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brother and upon his death ‘passed to him by survivorship ; and, 
secondly, that in respect of a property called Rautara, the brothers. 
obtained it as a testamentary gift from their paternal grandfather 
and held it as joint tenants with right of survivorship. The Subor- 
dinate Judge has overruled these contentions and decreed the suits. 
Upon the first point, he has found, first, that Tara Prasanna was 
governed by the Dayabhaga law and was competent to make a testa- 
mentary disposition in favour of his wife ; and, secondly, that even 
if he were held to be governed by the Mitakshara law, he could 
make such disposition, as he was not joint-with his brother. Upon 
the second point, the Subordinate Judge has found that, in respect 
of Rautara, the brothers were not joint tenants with right of 
survivorship. On the present appeal, the questions mentioned have 
been argued with great elaboration, and our attention has been 
drawn to all the relevant materials on the record. We have minute- 
ly considered the evideace, inspite of the obvious imperfections of 
the paper book, and we shall now state our conclusions with the 
reasons therefor. 

The first question we have to take up for considerarion, is, 
whether Tara Prasanna was governed by the Dayabhaga or the 
Mitakshara law. He was resident in Bengal, and consequently we 
start with the initial presumption that he was governed by the 
Dayabhaga law ; for it is well settled thata Hindu family, residing 
in a particular province of India, is presumed to be governed by the 
law of the place where it resides: Raw Das y. Chandra (1). This 
presumption is rebutted, where the family is shown to have migrated 
from one province to another; the presumption then arises that 
the family carried with it the laws and customs as to succession 
and family relation prevailing in the province from which it came: 
Soorendronath v. Heeramonee (2) ; Parbati Kumari v. Jagadis Chan- 
dra (3). In the case before us, the existence of a tradition has been 
established by evidence, that in the time of Pratapaditya, that is, 
towards the énd of the sixteenth century, this family, together with 
several others, migrated to Bengal from a place in the North-West 
Provinces: where the Mitakshara law, as modified in the Mithila 
School, prevailed. Consequently, the initial presumption is displaced. 
and the presumption arises that Tara Prasanna was governed by 
the Mitakshara law, using that expression, for the sake ‘of brevity, 
as indicating for the purposes of this case, the Mitakshara law as 

(t) (1892) I. L. R. 20 Cale. 409. l 


(2) (1868) 12 M. L A, St ; 1 B. T.R, P. C. 26; 10 W. R, P. Cogge 
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CivwIL. modified in the Mithila School. The burden thus shifts, and now 
iga: lies upon the plaintiffs to prove that’ the family, after migration, has 
Sarna adopted the law and usages of the place to which it has migrated : 


r ` Govind Chandra v, Radha Kristo (1) ; Jagannath v. Narayan (2); 
Uma Kanta. = Matluthi v. Subbaraya (3) ; Kulada Prasad v Haripada (4). 

Mookerjee, F. The genealogical table, marked “ A” and annexed herewith, 

TT shows the ancestry of Tara Prasanna Roy and his brother Sarada 

Prasanna Roy. They are descended from Raghunath Roy, who had 

two sons Kartick Chandra and Radha Mohan. Chandrasekhar, one 

of the sons of Radha Mohan, was the paternal grandfather of the 

appellant and his brother. On the 13th October, 1863, Chandra- 

sekhar instituted a suit for establishment of title to the estate of his 

maternal uncle, Totaram, who had died in 1825, leaving a widow 

Subhadra who succeeded to her husband’s estate and died in 1851, 

The genealogical table of the family of the mother of Chandra- 

sekhar is marked B (1), and is annexed herewith. In the litigation 

commenced by Chandrasekhar, the question arose, whether the 

deceased and his nephew were governed by the Dayabhaga law or 

by the Mitakshara law. Chandrasekhar asserted that the Daya- 

bhaga law had been adopted by the families, and his contention 

was upheld. The judgment delivered by Bayley and Sambhunath 

Pundit, JJ, in that suit on the acth February, 1865, has found its 

way into the reports and is regarded as a leading authority on the 

subject of change of personal law by migration: Chundro Sheekhur 

v. Nobin Soondur (5). Reference is made in that decision to an 

earlier judgment in a litigation commenced by Obhoychurn, the 

son of the daughter of Baidyanath, brother of the very Totaram who 

was the maternal uncle of Chandrasekhar. The decision in the suit 

by Obhoychurn was pronounced on the goth December, 1862 by 

Raikes, Seton: Karr, and Jackson, JJ, and bas also found its way 

into the reports : Ootwm v. Obhoychurn (6). In the suit by Obhoy- 

churn, an opinion had been expressed that the evidence did not 

establish that the family of Totaram had abandoned the Mithila 

law in favour of the Dayabhaga law: Bayley and Pandit, JJ. con- 

sidered the grounds for this view, and held, on the fuller materials 

produced before them, that the Daybhaga law governed the parties, 

There is one passage in the judgment which may usefully be recall- 


ed here :* 
1909) L L. Re gr Alle 477- (2) (1910) L L. R. 34 Bom. 553. 
(3) ae 1. L. R. 24 Mad. 650. 
(4) (1912) 1. L. R. 40 Cale. 407 (416) 3 16 Co Lo J. gta. 
(5) (1865) 2 W. R. 197- (6) (1862) W. R F. B, Rul. 67 5 2 Hay. 534. 
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“ The plaintiff has clearly shewn by the evidence of kins and 

relatives, that in the family of the parties before the Court, in seve- 
ral cases where succession, according to the Bengal Law, was to go 
to one, and according to the school of Mitakshara to another, the 
succession was according to the former or Bengal School. It is 
proved that the ancestors of these parties migrated into this coun- 
try about twelve or thirteen generations ago, with a few of their own 
priests. It is quite natural that some among them may still have 
for their priests descendants of the original family priests ; as the 
descendants of these priests cannot find it convenient to attend 
upon and accompany all the numerous descendants of the original 
emigrants scattered by degrees in different places from time to time, 
to many of the later generations, it is only left to accept the Ben- 
galee priests available. Thus, too, the descendants of the family 
priests by degrees, after a few generations, acquiesce in performing 
the external ceremonies (or kria) according to the Bengal School. 
In such cases the Nagree character is abandoned for Sanskrit writ- 
ing after 5 or 6 generations ; old habits and customs fall one by 
one ; and the priests and their jujmans both gradually become 
Bengalees in every sense. In this state and change for a long time, 
‘even after a complete conversion, the priests and their jujmans 
remain in theory a separate class, though for all other practical 
purposes, either of ceremonies, or of succession, they have long 
adopted the Bengalee School of the Hindoo Law. 

“Such emigrants may become Bengalees in their ceremonies, but 
cannot and would not be allowed to intermarry with Bengalees of 
their own class. The fact, therefore, of want of proof of intermar- 
riage with Bengalees, or the fact of some families of the descendants 
of these original emigrants having still for their priests some of the 
descendants of the priests that had accompanied their ancestors, 
does not afford proof in support of the fact of the original laws and 
customs being still observed by these people as a class and tribe, 
The witnesses for the plaintiff distinctly state that the necessary 
rites in the families of both the parties are now performed accord- 
ing to the Bengalee School ; and, what is more important, they dis- 
tinctly swear to the fact that within their knowledge succession is 
guided by the same school. The evidence given by the defendant 
-to counteract this case of the plaintiff is the deposition of two wit- 
nesses who are not of the family or of the tribe to which both the 
parties belong, and who distinctly admit that they are ignorant of 
the school of the Hindoo Law under which succession is guided 
in the family. It is to be borne in mind that the fact of some 
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members of the family “having Bengalee priest$ is by itself a strong 
proof of all having adopted Bengalee ceremonies for all essential 
ceremonies, though it is admitted that these persons of different 
branches of the original family intermarry only among themselves. 
It is clear that generally there can be no intermarriage between two 
classes of people who perform their esseatial rites, such as marriages, 
funerals, tonsure, &c. under two different schools of Hindoo Law. 
When these people are found to have lived here so long as to have 
by degrees adopted the language, the dress (particularly for women), 
and the ordinary food for the people of Bengal—the two last of 
which are materially different in the two countries among such peo- 
ple, when all intercourse and intermarriage with the parent-coun- 
try has long ceased—it is nothing surprising that they should be 
proved, as deposed to by competent witnesses, to have by degrees 
been compelled to abandon their old forms of ceremonies now im- 
practicable, and what is of more importance of having, whenever 
such a contingency arose that one more nearly allied was not the 
heir by their old Law, allowed him or her to succeed according to 
the Laws of Bengal. . : 
“The cases of succession quoted by the witnesses of plaintiff do 
not, as to the rights of the daughters son, shew sufficiently clear 
proof of the statement of the plaintiff with regard to the application 
of the Law of Bengal as these witnesses were not made to state that, 
when such succession took place to the deceased, he was a member 
of a joint family. There cannot, however, be any mistake regarding 
the succession of a sisters son. He has no right to succeed except 
under the Law of the Bengal School. (This was understood to be the 
law before the decision of the Judicial Committee in Gridhani v. Ben- 
gal Government (x)and of the Full Bench in Amita v. Lakhi (2), 
which explained away the contrary decision of the Judicial Com- 
mittee in Dhakoorain v, Mohan (3). It is important that more than 
two instances of such succession were pointed out by the witnesses. 
The defendant has not contradicted the fact, or proved that, in any 
other similar cases of succession, any other rule of succession was 
adopted. The instances given by the witnesses took place in the class 
to which both the parties belong, and the statement of the plaintiff is 
corroborated by the fact of Soobhadra’s undisputed succession in 
that very branch of the family of which Tota and his brother were 
the members. Some attempt was made to raise doubts regarding 


(1) (1868) 12 M. 1. A. 448; t B. L. R. P. C. 44; t0 W. R, P. C. gt 
12) (1868) 2 B. L. R., F.B., 38. 
~ (3) (1867)-11 M. I. A. 3856; 7 We Re P. C. 25. 
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the correctness of the claim of the plaintiff, on the ground that he 
asserted wrong facts in the case, and did not venture to bring his 
claim for more than 10 years after the death of Soobhadra, and that 
he had pleaded otherwise in the other case brought against Nobeen. 
Butin the face of such clear proof of the law of succession 
applicable to the family as now found by evidence, we cannot 
attach any importance to this objection. It is not at all surprising 
to find that plaintiff at first entertained doubts regarding his ultimate 
.success, and so delayed to sue for that or other reasons.” 


These observations may be taken along with the apt comment f 


of Babu Kishen Kishor Ghose, who argued on behalf of the respon- 


dent in the case of Oostum v. Obdhoy (1), that families situated like 


that of the defendant commonly use the customs of Bengal for every- 
day purposes and produce the law of Mithila for their.law suits. The 
weight of the decision in Chundro Sheekhur v. Nobin (a), was fully 


realised by the legal advisers of the defendant, and an endeavour. . 


was accordingly made to minimise its effect by the contention that 
it is at best a decision merely that the family of the maternal uncle 
of Chandra Sekhar was governed by the Dayabhaga law. In support 
of this position, reference has been made to a passage in the judg- 
ment of O’Kinealy and Hill, JJ., in the case of Parati Kumari vy, 
Jagadis (3), which was ultimately affirmed by the Judicial Commit- 
tee, and, which, it was suggested, indicated the possibility of marri- 
ages between the members of two families, one governed by the 


Dayabhaga, the other governed by the Mitakshara, We need not 


consider, whether, even if permissible, this is probable ; the fact 
remains that in the suit of Chandra Sekhar, no such distinction was 
made between the families of his paternal and maternal ancestors, 


The judgment ofthe High Court makes it abundantly clear that 


evidence was adduced to prove that both the families had aban- 
doned the Mitakshara in favour of the Dayabhaga, and this evidence 
was accepted by this Court as reliable. It may be observed paren- 
thetically that the contrary view might lead to unforeseen compli- 
cations, The principle of mutuality applies in the determination 
of the question of heirship between a maternal uncle and his 


nephew, and ifone of them were governed by the Mitakshara and _ 


the other by the Dayabhaga, the result would be very different from 
what would be the case if both were governed by the Dayabhaga. 
The appellant has contended that the recitals and findings in the 


judgment of this Court in the suit of Chandra Sekhar do not con- . 


(1) (1862) W. R. F. B. Ral. 67 (69). a) (1865) © W, R. 197, . 
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clude hin ; the answer is that the respondents do not rely upon the 
judgment for such purpose. Assume for the moment that the prin- 
ciple recognised in Kashi Nutk v Jagat Kishore (1), and 7ripuruna 
v. Rokkan (2) applies, and the recitals in the judgment cannot 
be used as evidence ; still, the judgment is evidence as a relevant 
fact in issue or as a transaction. The judgment so used shows that 
the question was raised and decided, whe.her the families of the 
paternal and maternal ancestors of Chandra Sckhar were or were not 
governed by the liayabhaga law. ‘I'he evidence then accessiole to 
the Court 1s no longer available, partly, by reason of lapse of time, 
pardy fron des.rucsiva of portions uf the record in accordance with 
statutory rules. There can, in our opinion, be no room for doubt 
as to the propriety ol she course adupled hy the Subordinate Judge, 
when he attached great weight to the crcumstance that, in 1865, 
this Court found that the Dayabha_a law had been adopted in the 
families of the paternal and maternal ancestors of Chandra Sckhar, 

lt is not a matter for surprise that Caandra Seknar, who had 
successfully asserted that the tanulies of his paternal and maternal 
ancestors had adopted the Dayabnaga law, should have consistenly 
adhered to that position, which had secured for him the estate of 
his maternal uncle after the death of his maternal aunt. On the 2yth 
January, 1264, while his suit against Nabinsundar was still pending 
in the Court of the Principal Sadar Amın of Jessorz, he made a 
testamentary disposition of his properties. The terms of the will, 
which has been produced before us, leave no room for doubt that 
the testator made the disposition on the footing tnat he was Subject 
to the Dayabhaga law and had ahsolute dominion over his proper- 
ties, ancestral as well as self-acquired. Chandra Sekhar died in 1868, 
and his estate was disposed of as directed by him. Many years 
after his death, on the asrd February, 1876, an ekrarnama was 
executed between his sons Hari Prasanna and Mahendra Nath on the 
one hand, and the descendants of his brother Gobinda Chandra and 
cousin Kali Kishore onthe other The document was in essence a 
deed of partition amongst menbers of the family, and proceeded 
on the assumption that the testamentary disposition by Chandra 
Sekhar was valid arid operative. Along with this, we must re- 
member that the brick-built house of Chandra Sekhar at Krishnagar 
was sold by Hari Prasanna and Mahen Jra Nath, lung atte: Sarada 
Prasanna had grown into manhood; this is consistent only with 
the theory that Har; Prasanra and Mahendra‘Nath considered that 

(3) 19 5123C. L J. s¥3380 Ce W. Ni 643 , 
(a) 1191432) 42 M, L. J. 334. 
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they were competent to deal in this manner with ancestral property, 
as ın reality they would be under the Dayabhaza law, We find, again, 
that on the 8th July, 1836, Hari Prasanna and Mahendra Nath 
executed a deed of gift in favour of Panchanan the son of th ir sister 
Joytara; the subject-matter of the gift was the property obtained 
by their father Chandra Sekhar as the result of his svit against 
Nabinsundar already mentioned. This cannot be reconciled with 
the theory that the family was governed by the Mitakshara law, 
We find nexe that, on the 7th September, 1895, Hari Prasanna made 
a testamentary disposition of his estate. The will recognises the 
validity of the disposition by Chandra Sekhar and proceeds to give 
direcitons consistent with the Dayabhaga and inconsistent + with the 
Mitakshara There is really no room for doubt that Hari Prasanna, 
like hi, father Chandra Sekhar, acted throughout on the assumption 
that the family was governed by the Dayabhaga law. - Hari Piasanna 
died on the tst December, 1815, and, then, for the first time, Sarada 
Prasanna made an attempt to Set up the theory that ths family was 
still governed by the Muakshata law. Hari Prasanna had left by his 
second wife. two sons, namely, Sarada Prasanna and lara Prasanna 
and, by-his fourth wile six sent, pamely, Guru Prasanra, Jyoti 
Prasanna, Jagat Prasanna, Lal Gopal. Jay Gopal and B jay Gopal, 
the last. four of whom were minors There can be httle doubt that 
Sarada Prasanna took full alvantage of the situation, created dis- 
putes, and, on the 22nd December, 1895, just three weeks alter his 
father’s death, secured a reference 10 arbitration. Here, for the 
first time, we find an assertion that the members of the family were 
“up country Brahmins an | governed by the Muakshara law,” coupl- 
“ed with an allegation that Hiri Prasanna the fath r of the executants, 
‘out of mieapprehension used to consider the paternal properties 
and the other properties acquired by the proceeds thereof as his self- 
acquired properties.” We need not discuss what weight should 
be attached to a statement of this character by a person who had 
passed the prime of life and had never ventured to set up such a 
case so long as his father was alive. But we note that the arbitra- 
tion was carried out with uncommon rapidity ; in the course of three 
days, on the 25th December, 1895, the arbitrators made their award 
which was made a rule ot Court on the roth February, 1396. ‘The 
. Subordinate Judge has held that this was engineered by the appel- 
_ lant, with a.view to nullify the testan.entary disposition made by his 
father, That would be an obvious and immediate.advantage ; but 
foundation would also be laid for a remote benefit; as Tara Prasanna 
was childless, Sarada Prasanna would be entitled to claim his 
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“interést by survivorship, if the family were held to be governed by 


the Mitakshara. In this connection, it cannot be ignored that he was 
an experienced member of the legal profession, while his brother 
and his step-brothers, four of whom were minors, were rot familiar 
with the devious paths of law and lawyers. It is desirable to add 
that we are not now concerned with the validity of the settlement; 
the transaction is relevant, only: upon the question, whether the 
family was governed by the Dayabhaga or the Mitakshara. Upon 


‘that point, as the Subordinate Judge has held, it is relatively of 


little consequence, when contrasted with the lifelong and self-con- 
sistent conduct of Chandra Sekhar and Hari Prasanna. We pass on 
now to’ the conduct of Tara Prasanna himself. On the 3rd July, 


- 1914, he made a testamentary disposition of his properties, and gave 
“directions consistent with the Dayabhaga and inconsistent with the 
*Mitakshara, We need not, however, attach much weight to this 
‘fact, as this is the very disposition which has led up to the present 


litigations, There is no room for dispute that the conduct of the 
immediate ancestors of the appellant cannot be reconciled with the 
theory that the family was governed by the Mitakshara law. But 
our attention has been drawn to three instances of succession in the 
family, which, it is alleged, do not support the position that the 


` Dayabhaga law is applicable. On examination, however, each of 


these turns out to be of an inconciusive character, Katikanand 


‘survived his father Gobinda Chandra for less than a month (A). 


After his death, his widow Kutyaini contended herself with an allow- 
ance and resided, ag is not uncommon, in her paternal residence. 
The income of her husband’s share was very small and the amount 
paid as maintenance might have been regarded as an adequate subs- 


` titute. Instances of exclusion are of value, only if there is proof of 


demand and refusal. The widow of Girijanand, another son of 
Gobinda Chandra, was excluded from inheritance by the will of her 
husband, which is said to have contained a provision for her main- 
tenance, and she committed suicide within two or three years after 
she had become a widow (A). Nanibala, the widow of Saileswar, 
was a minor at the date of the present suit, and she had time yet to 
enforce her right of succession (A). On the other hand, there are 
instances of the grant of succession cetificate and guardianship 
certificate, such as is inconsistent with the theory of the existence of 
a joint family governed by the Mitakshara law: Beejraj v. Bhyzo- 


' persaud (1); Bissen v, Chatrapat (2); Gharidulla v, Khalak 


(1) (1896) I. L. R. ag. Cale, 912. (a) (1895) 1 C. W. N. 32 


Von. XXXVIL] HIGH COURT. 


Sing & (x) ; this happened in fact, ‘with regard ‘to the estates of 
Mahendra Nath and Hari Prasanna after their demise (A). 

The conclusion, thus drawn by the Subordinate Judge from 
instances of succession in’ the family, has been fortified by him 
by reference to evidence of the observance of rites and ceremonies 
at marriages, births and deaths which indicate the relinquishment 
of Mitakshara law and the adoption of the Dayabhaga law in the 
family, The value of such evidence was emphasised by the Sudder 
Court in Raychunder v. Gocool (2) and by the Judicial Committee 
in Parbati Kumari v. Jagadis Chandra (3), but it was perhaps not 
fully appreciated in Huro Pershad v. Shido  Shunkuree (4). The 
evidence on this part of the case is ‘conflicting, but the Subordi« 
nate Judge has come to the conclusion that the balance of testi: 
mony is in favour of the plaintifs There is some indication that 
Sarada Prasad, since the death of his father in -1895, Bas endéavour- 
‘ed to conform to the Mitakshara rather than to the Dayabhaga ; 
the evidence shows his scholarly attainments in Sanskrit and his 
acquaintance with authoritative works of both the schools. -The 
evidence at the same time shows, however, that the officiating 
priests have not much of learning, and one of them, in-the stress of 
cross-eXamination, made the astonishing statement that his 
knowledge of Smriti of Mithila was derived from Raghunan- 
dan (the authoritative exponent of the Bengal School of 
Hindu Law). The evidence further shows that the Maithili priegts 
employed perform the puja in the same manner.as Bengali 
priests. The inference is legitimate’ that the priests, - like 
the members of the family, have adopted the’ Bengal system 
‘of rights and ceremonies, even though they were them- 
selves Maithili in origin. The sradh ceremony is performed accord- 
ing to the system prevalent in Bengal ; while the attempt to prove 
that the sapindakaran ceremony, in. an exceptional case, was per- 
formed according to the Mithila school on the twelfth day and not 
according to the Bengal- school on the thirteenth day, completely 
broke down,.when the fact was brought out in evidence that it was 
in fact performed on the anniversary of the day of death. Mudh 
stress was laid on the performance -of the Tilak ceremony prior to 
marriage ; but it cannot.be overlooked that it has a singular resem- 
blance to what is known as the asirbad ceremony in Bengal. In 
our opinion, the Subordinate Judge has correctly held that as 


(1) (1903) L. R. 30 1. A. 165; Le R. a5 All. 407 a 
(2) (1801) 1 Mac. Sel. Rep. 43 (56). ar 
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regards language, dress, food and rites and ceremonies, the members ., 
of the family have adopied the style prevalent in Bengal This, 
indeed, was fully established mors than half a century ago in the 
suit brought by Chandra Sekhar for recovery of the estate of his 
maternal uncle ; this is manifestel in the passage from the judg- 
ment of Bayley and Pandit, JJ set out above, 

We cannot leave this part of the case without some reference to 
the evidence which has been adduced to elucidate the history 
and status of what has been called connected fa.niles Such 
evidence, where a family is one of a group, may be admitted under 
section 11 of the Indian Evidence Act. which lays down that facts 
net otherwise relevant are relevant, if, by themselves or in connec- 
tion with other facta, they make the existence or non-existence of 
any fact in issue or relevant fact highly probable or improbable ; 
see Afakes Chandra v. Satrughan (1), where Lord Macnaghten 
pointed out that the rule of the custom of lineal primogeniture ob- 
tained in allthe Dalbhoom families, though some of them were 
governed by the Mitakshara, others by the Dayabhag1, notwith- 
standing that there were intermarriages between them ; see also 
Shimbhu Nath v. Gaya Chand (a) ; Hurnabhy Mandil (3), In the 
case before us, it is not necessary for the plaintiffs to establish 
that every one of the families which belong to the group that migrat- 
ed towards the end of the sixteenth century, has abandoned the 
Mitakshara in favour of the Dayabhaga; the fact that some of 
them have done so may lend additional support to the allegations of 
the plaintif, and can be used only to supplement direct evidence, 
for we cannot prove the unknown by doubtful or hypothetical ana- 
logies. One of the families mentioned is that of the Missirs of . 
Samta (B. 2); a daughter of Mahendra married into that family, 
while two daughters of that family married Durgananda and Girija- 
nanda, the nephews of Chandra Sekhar. In a litigation relating to 
that family, the question arose, whether the Dayabhaga or the Mitak- 
shara was the governing law: Sonatun v. Ruttun (4), Pandit, J., 
in remanding the case, referred to the decision |in Ootum v. 
Obhoy (5), and after remand, it was held by the Dutnet Judge, 
Mr. Rivers Thomson, on the 28th July, 1864 that the family was 
governed by the Dayabhaga law. Again, in the case of the family 


(1) (1908) L. R. 29 1. A. 62 (67); 1. L. Re 29 Cale, 343. 
(2) (1894) I. L. Ret6 All, 379. 

(3) (1899) 1. L, R. an Cale. 379 (386, 399). 

(4) (1864) W. R. Gap. No. 95. 

(pi (1869) W. R. P. B, Ral. 673 9 Hay 534. 
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of the Chaudhuris of Panchpota (B. 7) if was held, on the 37th’ 


June, 1901, that the members were subject to the Dayabhaga and 


not the Mitakshara, [h- Subordinate Judge, Mr. Srigopal Chatterjee,’ 


pronounced an elaborate judgment and reviewed the result of litiga- 
tions in connected families, in luding the suit of Chandra Sekhar 
previously mentioned. This judgment was affirmed by this Court 
on the gih July, 1904, by Rampini and Mitra, JJ. Patitpaban Chau- 
dhuri, the plaintiff in that case, who unsuccessfully urged that the 
family was governed by the Mitakshara, is a son-in law of the appel- 


lant. In two subsequent suits, however, in 1905 and 1907. Patit-’ 


paban succeeded in securing a contrary verdict ; ‘but it is noneexble 
that the judgment of the High Court in the earlier suit was not pro- 
duced in the first of these cases, while it was erroneously excluded 
from evidence in the second case. In the family of the Rays of 
Gangadharpore, it was found in rgt5 that the members had adopted 
the Dayabhaga system ; two of the daughters of the appellant have 
married into this family. Simlar remarks apply to the Pradhan family 


of Samta (B. 3) In that family a succession certificate was iken ' 


out on the dea ho Pramatra by his mother Nistarıni, such a. is 
permissi le only if the Dayabhiga applies. T ese Pradhans were 


the agnates of tne maternal unc e of Chandra Sekhar ; and 4 daugh- ` 


ter of the appellant tas married into tra: fami y, while a daugh er 
of that-fam ly has marret ason of Ma endra, t'e pater al unc e 
of the appellant We do: ot overlook, howev r, that the Pra ‘hans 
-of Pipe: (8 5), the Rays of Beria (B. 6) and the Rays of Jahara 
bad app ar to hae adhered -to the Mit kshara, It also appears 
tht the: Misras of Ch tra belong to the same catagory (B. 41; -he 
m» ther of the appellant was a-daughtr of this family, We n-ed 


not deal in deta 1 with other fami‘ies, ‘which are very rem -tely cov- ` 


nected, 9 ch as t'e family of tre Rays of Lalecla, Ina ht ‘gation 
conc mi-g the members of that family, the Mirakshara was a sum- 
ed ‘to be. appicable in 1870: Mooktakeshee v, Oomabutty (x); 
but the real question i--is u: there, was, whether the family was 
joi tor separate On a rev.éw of the entire evidence on this part 
of the case, we agree witn the Subordinate Judge that the prepon- 
derance is distinc ly in favour of the view maintained by ths respon- 
dents. It is not necess ry to Cecidy, with regard to each of the 
in. ividual fa nilie., wh se case: are ro: really beflre us fur adjudi- 
cation, whether they are g verned by tiie D.ybhaga or the Mitak- 
6 ara; at 19 sufficient to tate that the impression left on our minds 
is that in the allied or connected fam.lies, the Dayab.aga has be.n 


(3) (1870) 14W. R. gr. 
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very.widely adopted, and the Bengal system “of-Tites a’ d ceremonies 
has been generally recognised. This renders it highly probabe, 
within the ‘meaning of section 11 of the Indian Evidence Act, that 
Tara Prasanna Ray; the grandson of Chandra Sekhar Ray, was 
governed by the Dayabhaga like h's two immediate ancestors, 

We have- indicate above that- the appellant, since the death of 
his father, has made‘an attempt to revert ʻo the Mıtaksh ira which 
had been abrogated in the family for generations.. This may raise 
the.interesting question, whether an individual member ot a family, . 
which has, migrated and adopted.the law of. what may be called 
its new domicil, may,-of-his.choice, revert any day to the law which 
governed the family inits original home: -Ner her, -aythority nor 
principle has been invoked in favour of the poss: ility of such rever- - 
ter, except by the growth of anew famil; usage. . Were a Hindu 
family migrates, from one province tu another, the presumpt on is 
that it carries „with iit tbe laws and customs as to succession and 
family, relations’ prevailing in the -province from which it came: but 
this pregumption;may- be rebutted by proof that the family has 
adopted the law and ‘usages of the place to which it has migrated. 
The reason.is.that .the Hindu law is not a merely local law, but is 
essentially personal law, an integral factor of the status of every 
family which is. govarned. by .it In its new domicil, the family 
may, by the, reflex action of manners and customs prevalent in 
resident; familjes, consciously or unconsciously, modify its own 
goyerning rules; there may thus be an acceptance of a new law; 
nat dne to,sudden, change by choice or agreement, but by the. 
gradual evolution of a family- usage ; see Zara Chand v., Keeb 
Ram (1); Abraham y. Abraham (a). When a new family usage 
has thus grown up in the course .of generations, possibly with the 
concurrence or acquiescence of families, of the same group, it fur- 
nishes the governing’ law ofthe family ; see Autcheputty v. Rajun- - 
der (3) ; Pudmavati v. Doolar. Singh (4) + Soorendronath v. Heera- 
monce (5); Mohss v. Satrughan -(6); Parbati v, Jagadis .(7).5 
Abdurrahim v, Halimabai (8); Balwant v. Baji Rao (9); Rana 

(1) (1866)g Mad. H C, R. 50 (54) J ` 

(2) (1363) `g M. I. A. 195 (1995 944, 246) ; 1 W RPC 

43) (1839) a M LA, 132. . : 

(4) (1847) 4-M. LA. aioe 7W. R. P. C. 41, 

(s) (1868) 12M. I. A. 81.5 1B. L. R. P. C. 26; 10 W. R. P. C.735. 

(6) (1904) L.R. ag L A. “62531. L. R. 29 Caic. 433: 

a) (1662) L.R. 29 1. A. 823 L L. Ri a9 Cale. 433. 

GF tors) LARAHAN. Af gge ett ah 

(9) (1920) L. R. 47 L A, 313; 25 C. W, N. a43. agp Esai iha 


pe 
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Makatad v. Badan Singh (1); Kulada y Haripada (2); Pitan- 
ġar v. Nisikanta (3) When a family usage has thus developed 
into a binding law, let it be conceded that it may be superseded, by 
the growth of a contrary usage, by legislative enactment : Hammer- 
ton v. Honey (4). But it would obviously lead to much contusion 
and abundant litigation, if the law permitted arbitrary attempts to 
revive and give effect to the original usages, after they had been 
clearly abandoned, and the abandonment had been acted upon so 
long as to result in the adoption of new usages. The view cannot 
consequently be maintained that it is open to a member at any 
time to disclaim his personal law and adopt another at his choice ; 
if this were permissible, chaos would be the only result; it is not- ne- 
cessary to discuss here whether a family custom can be put an end to 
by the consensus of opinion of all the members, or of the majority 
of the family: Mahomed v, Haji Ahmed (5); Raj isken: v. 
Ramjoy (6) ; Sarabjit v. Indarjit (7); Ayyukutti v. Krishna (8). 
In the case before us, there is no evidence of discontinuity of the 
personal law adopted by the family in the course of generations and 
the growth of a new family usage, constituting its supersession and 


“4 reverter to the personal law of the fami’y in its original domicil, 


The second question we have to take up for consideration is, 
whether the app lant and his brother were joint or separate in 


‘estate. The Subordinate Judge has answered the question against 


the appellant. We are of opinion that this conclusion cannot be 
successfully assailed. The award of the 25th December, 1895, 
clearly effected a severance of interest amongst the eight sons left by 
Han Prasanna Ray. The award was made pursuant to the ekrainama 
of the eand December, 1895. and was transformed irto a decree of 
Court on the roth February, 18,6. The contention that the arbi- 


> trators acted in excess of their authority is futile. ‘the division 


they effected was within the scope of their authority ; but if they 
really exceeded their ‘powers, the appellant should, have objected 
when his step brothers enforced the award under sectiors 525 and 
526 of the Code of Civil Procedure, 1882.- There was then not only 

(1) (1921) L. R. 48 IA. 4463 26 C. W. N. 226, 

(3) (1912) I. L, R. 40 Calc. 407; 16C. L.J] gir. 

(3) (1910) 31 C. L. J. 523 24 C. W. N. 250," 

(4) (1876) 24 W. R. Eng). 603. 

(5) 1885) 1. L. R. to Bom. 1 (13). 

(6) 11872) I. L. R. 1 Cale. 186; 19 W.R. 8 

(7) 1904) b Le R. 27-All, 203. 

(8) (1923) I, L. R. 45 Mad. 394 (407). 
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no opposition onthe part of the appellant, the decree was in fact 
made with his consent, ard n cannot now be impeached as irre- 
gularly or improperly obtained. The Subordinate Judge has 
further held, on the oral and cocun entary evide’ ce, that the decree 
based on the award has been carried into eff ce ‘The appellant 
did no. thereafter lve wuh his brother or step-brothers as members 
ofa jom fanily. ‘Ihe incone bas heen separately enjoyed, in 
defined shares, thuugh the properties may not all have been parti- 
tu ned by metes and bounds ‘Ihe evidence has been placed before 
us, and has been minutely con:mented upon. -We see no reason to 
doubt that the Subordinate Judge bas conectly estimated the effect 
of the evidence on this pam of the case There is no room for 
controversy that according to the pnnciple enunciated ty the Judi- 
cial Committee in a long series of decisions, a severance was t flected 
in this case; and there is neither allegation nor pron of a subse- 
quent reunion. As stated by Lord Westbury in Apporier v. Rama 
Subba (1), the true test of partition of property is the mention of 
the members of the family to become separate owners. Corse- 
quently, there may be partition. even though there ve no actual 
division by metes and bounds. ‘This has heen repeater'ly reaffirmed ; 
see Balabaksh v, Aukhm. bai (2); Pa kisen v. Ramnarayan (3) 5 
‘dis'inguished in Durea v Ral- akusd (4); Parbati v Naunihal (5); 
Su aj Nurin v, Babul Narain (6); Guija Bat v. Sadasib (7); 
Kawal v. Purbhu (8); Nag saar v. ¢ amsaa (9); Swa barsi v, 
Seokumar (10), Lakshman v hamchudra ( 1); Muaity Rang 
la (sa); Ajoahya v. Muh doli ); Anand Abore w, Daiji (14); 
Kojarafna v, Anji (15 ; Fi linian mal vy Afuchu Venkata ( 6). 


The third question, which requires examination is. whether the 
appeltant and his brother were, in 1espect of the property known as 


(1, (5866) ti MIA 7538 WOR OP. C. 1. 

i2 (39°93 L R aal, A. 130;1 h. R. w Cale 7 5. ; 
(4) 11904 Le R. :al, A tag; L R. goc ale. 7,8, 

(4 (1gc6 LL R .g All. 03 

(5 fuo 1. R. gh Ae veg tL. Rear All, gra; 10 C, L.J. tas, 
t (ani. R gol. A. gn; 1 La R. 35 All. 80;17C.L J. 588. 

(7) (946) LL. Ro 431. A 1511 L.R. 43 Cale rogi; 34 C.L. J 207. 
(8) (or L R. 441 As irg: h La R. 39 All 496326. L, j. ror 
(9) (19:9) L. Reavy E A. e7; L Le R. 42 All. 363, 

(10) 187g L. R. 61. 4. 88; L L. R. sg Calc. 148. 

fan} (1880) L. R. 71, A. 18:3 L L. R. g Bom. 48. 

(12) (1902) I. L, R. 29 Cale. 707. (13) (1909) 14 C. W. N. 221, 


ANAAL aub. (1g) (1911) ro Mad. L. T. 529. 
(16) (1917) 33 Bad. L. J. 759. 
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Rautara, joint tenants with right of survivorship. The Subordinate 
Judge has answered this question against the appellant. He is 
clearly right as to the true construction of the wil of Chandra 
Sekhar, The property was given by Chandra ekhar to his grand- 
suns, Sarada Prasanna and ‘Tara Prasanna, as Yatuk or affecuionae 
gilt. This could not make the donees joint tenants with night of 
survivorship, We need refer only to the cecision of the Judicial 
Committee in Jogeswar v. Ramchand (1), where Lord Watsun 
expressed his disapproval of the importation of an extremely techni- 
cal rule of English conveyancing, because, first, the principle of iomt 
tenancy is unknown to Hindu Law apart from the Mnakshara 
doctrine of survivorship, and, secondly, even according to the law 
of England. a cunveyance, or an agreement to convey his or her 
pesonal interest by one of the joint tenants operates as a severance. 
Reference may also be made to the text Aara-TS RoTa WA rg 
¿up's and also tothe decisions in Rewun Persad v. Radha 
Becby (2); Nuvroji v. Ferosb i (3); Bai Diwali v. Later (4); 
Ki kori v. Alunara(:); Har Prasad v. SubAdeost (6); Aarnppul vs 
Sankara (7); Chukkra v Aunhs (8) ; Bhuba v. scary (y). We bold 
accordingly that the interest of ‘bara Prasanna in Rautara did not 


pass by survivorship to th appellant, independenily of the question, 


wheiher the parties are governed by the Dayabhaga or the 
Mitakshara. 

After the most careful con.ideration of all the materials on the 
record, we see no escape from the conclusion tbat the Subordinate 


Judge has righily decreed the suits and that the appeals must be 
dismissed with costs, 


AT M&M. Appeals dismissed, 
tn 18,6. L. R. 23 fA. 44; L L. R. 23 Cale. 670. 
(3) (18.0) 4M L A. 137. (3) (1-98. L L. R. 33 Bom, 80. 
(4) (ago 1, L. R. 26 Bom. 445. (5) (agu 1. L. R. 33 All. 665. 
6 (1g 5)» L. R. 37 All age. (7) (1903. l. L. R. 37 Mad. 400, 


(8) 1:3: L Le RK. 39 Mad 317 
(9) 18,7) |. Le R. 2g Calc. Gp`g a Ce W. Ne 578, 
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B. (1). 


Family of Chandrasekhar. 
Ramdhon Prodhan. 


1 
7 j : | 
Totaram Gia 1825) Baidyanath Padmabati, = M. Kadhamohan 
(died 1815), | 
| Chandrasekhar, 


z M. Subhadra idicd Nov. 
1851). 


1 
Chandi Charam (died 1845 
after Totaram) 








Civil. 
1922, 
et 
Sarada 
. 
Uma Kanta. 


Mookerjee, F. 


Daughter 
l 
IK u | = M. ian ease 
Janardan Abhoy Charan Nitkamel 
(born 1824 died 1847) 
(Adopted son). Navin Sundar Roy. 
B (2). — 
Misra family of Samta. 
a as 
Stinath Pitambar Sanatan 
| 
Bisseswar Mahavarata |. | 
E = Wife Ratna» Batuknath Daughter Daughter 
|- -t mala Mahamaya Thaka” 
Rajani Chandra (wife of (= M. Kali- 
_ Durganandan) prasanna 
E 
1 
: Daughter. Hania. Son I 
(= M. Gopal whaudbury) Keshub Binodini Sarat 
(wife of Prodhan. 
Daughter Ramlata Girljanandan), b 
(wife of Guru Prasanna.) ; 
. Satinath 
(Brother-in-Law of Sital) 
Cousin of Saroda. 
B (3). 
Prodhan Family of Samta. 
Dwarka Nath Prodhan 
= M Nistarini 
| | 
Aditya 5 Pramatha 
|| died 1872. 
Sushama | Bhotnath 
= M. Nilkantha = M, Sarada’s 
. daughter. 


( Mahendra’s son.) 
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7 B. 6. 


Roy Family of Beria, 
| 








l i ; NG 
Goburdhan Jegncawar komes 
æ M Vrioput . Plaletiff , i 
in 18 5. Ak:hoy. 
B. 7. 


Chowdhury family of Panchpota. 
Golirk í howdeury 





| 
Nabin Ambncka 





| || 
x t 
Patitpaban Ramgonral Gopal Harinath, 
mM Kamasundari =æ M. khoy 
{elue-t deuguter uf Kumari. Ramlata 
Saroda/. æ M. Gu uprasanna 7 
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CRIMINAL REVISION. 


Before Mr. Justice Newbould, and Mr. Justice Sukrawardy. 


FAZAR PRAMANIK CRIMINAL. 
' h 1922. 
K Set 
KING-EMPEROR.* November, 23. 


PARE TE culate Code (Act V of 1898), Secs. 347, 403—Revival f 
procerdings under different charge on the same facts. 


The petitioner was originally summoned to answer a charge under section 
426 I. P. C. He was acquitted under section 247 of the Code of t riminal Procedure 
on the ground of the absence of the complainant. The complainant submitted a 
petition to the District Magistrate who revived the complaint but directed that pro- 
secution should proceed under section 379 I. P. C. Instead of under section 426. 
The petitioner was then convicted under section 379 I. P, C. : 


Held, that tho proceedings from the date of the revival of the case 
were vitiated by want of Jurisdiction, as the acquittal by the Magistrate on the 
charge under section 426 l. P. C. was a bar to the petitioner being put on his trial 
again on the same facts which were relied on to cree the charge under section 
379 1. P.C. 


Application for revision under section 435 of the Code of Crimi- 
nal Procedure by the Accused. 


Babu Dinesh Chandra Roy for the Petitioner. 
The judgment of the Court was as follows: 


In this case the petitioner was originally summoned to answer a November, a3. 
charge under section 426 Indian Penal Code. During the pendency 
of that case the Magistrate acquitted him under section 247 Criminal 
` Procedure Code on the ground of the absence of the complainant. 
“The complainant submitted a petition tothe District Magistiate who 

revived the complaint but directed that prosecution should proceed 
under section 379 Indian Penal Code instead of under section 426. 
‘In our opinion this order was beyond the jurisdiction of the Magis- 
trate. Having regard to the provisions of section 403 Criminal 
:Procedure Code the acquittal by the Magistrate on the charge under 
section 426 Indian Penal Code was a bar to the petitioner being 
put on his trialagain on the same facts which were relied on to sup- 
port the charge under section 379 Indian Penal Code. That being 
so we must hold that the proceedings from the date of the revival of 


# Criminal Revision No. 859 of 1922, against the order of the District Magis-* 
“trate of Pabna, dated the 14th August, 1922, directing retrial in the case of the 
` petitioner, who was convicted by the Honorary Magistrate of Serajganj, dated the 
Gth June; 1922. i 
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CRIMINAL. 


-© 1922» 
wow 
Kasar 


King. Emperor. 


ČRIMINAL. 


1923. 
bdd 
November, 23. 


” was concerned, was ilegal. 


fut caLcdfta Law jourtai, {Von XXxVit: 
the case are vitiated by want of jurisdiction and we accordingly set 
aside the subsequent orders of the Bench of Magistrates of Seraj- 
gunje dated 6th June 1922 convicting the petitioner and ‘of the 
District Magistrate of Pabna dated the r4th August r922 directing a 
retrial of this petitioner. We make the Rule absolute. The fine 
if paid will be refunded. 


A. T, M Rule made absolute : conviction set aside. 
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Before Mr. Justice Newbould, and Mr. Justice Sukrawardy. 
SHIB CHANDRA CHAKRAVARTY 


D. ` 
RABBANI MANDAL AND OTHERS.* 


Compromise—Criminal Procedure Code (Act V of 1898), Sec. 345—Charge under 


sections 323 and 542 I. P. C. (Act XLV of 1860)—One of the complainants 
not a party. 


The opposite party were charged under sections 323 and 342 I. P. C, In the 
first charge they were alleged to have caused hurt to A and in the second charge ` 
they were alleged to have wrongfully confined A and the petitioner. They were 
convicted on both these charges; they arpealed, At the hearing of the appeal 


< an application was made by A to compound the case under section 445 of the 


Code of Criminal Procedure. The Magistrate allowed- the compromise and 


„acquitted all the appellants in the appeal under that section: 


Held, on the application of the petitioner, that as he was-no party to the 
compromise, the order of acquittal. so far as the offence committed against him 


$ 


Application for revision under section 435 of the Code of Crimi- 
` nal Procedure: by one of the Complainants. 


Babus Dasarathi Sanyal, - Manmatha Nath Mukherjee, Upendra 


Kumar Roy and Lali? Mohan Sanyal for the Petitioner.. 


Mr. Monier and Babu Sarat Chandra pandai for the Oppo- 


site Party. 


The judgment of the Court was as follows ! 


© Criminal Revision No. 731 of 1922, against the order of the District Magis- 


- trate of Jessore, dated the 26th June, 1922, reversing the order of the Sab-Deputy 


Magistrate of Bongson, dated the 25th May, 1922: 
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Three persons who are the opposite parties before us were tried 
by Babu Surendra Nath Banerjee Magistrate znd class at Bongaon 
who framed charges against them for having committed offences 
punishable under sections 323 and 3421. P. C. In the first charge 
they were alleged to have caused hurt to one Hari Nath Bose and 
in the second charge they were alleged to have wrongfully confined 
Hari Nath Bose and Shib Chandra Chakravarty. They were con- 
victed on both these charges and they appealed to the District 
Magistrate. At the hearing of the appeal an application was made 
by Hari Nath Bose to compound the case under section 345 
Criminal Procedure Code. The District Magistrate allowed the 
compromise and acquitted all the appellants under that section. 

This Rule has been obtained by. Shib Chandra Chakravarty 
onthe ground that he was no party to the compromise and that 
therefore the acquittal so far as the offence committed against him 
was concerned was illegal. We hold that-this Rule must be made 
absolute on this ground. Though Hari Nath Bose waa the com 
plainant in the case, that gave him no power to compound the 
offences under section 345 Criminal Procedure Code. Under that 
section the persons by whom an offence may be compounded 
are set out in the 3rd column of the statement which forms 
part of that section. Hari Nath Bose could compound the offences 
of hurt and wrongful confinement committed against him. But the 
only person who could compound the offence of wrongfully confining 
Shib Chandra Chakravarty was Shib Chandra Chakravarty_himself. 
As he was no party to the compromise the acquittal of the accused 
on this part of the charge was illegal. 


We accordingly make this Rule absolute. We set aside the 
order of acquittal so far as it relates to the conviction for the offence 
of wrongfully confining Shib Chandra Chakravarty, The appeal 
so far as it relates to this offence must be heard on the merits, 

The three accused will appear before the Magistrate and execute 
fresh bail bonds for their appearance when called on, 


ATM, 4 ` Rule made absolute, ° 
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Before Mr. Justice Newbould, and Mr, Justice Sukrawardy, ` 


AKHOY MONDAL AND OTHERS 
D. 
BASU RAI AND OTHERS,” 


Possession—-Criminal Procedure Code (Act V of 1898), Seca 145--Decree of civil 
` ‘Court, validity of, if can be questionad—Symbolical possession—~Decrea inter- 


partes. 

In a proceeding under section 145 of the Code of Criminal Procedure, the 
Magistrate cannot go behind the decision of the civil Court in the matter. 

It is not for the Magistrate to question the validity of a decree that has not 
been set aside by a competent Court, 

When the decree is inter partes, it is immaterial whether the delivery of pos- 
session is symbolical or not. 

In this case, the Magistrate in disregarding the delivery of possession, acted 
with gross irregularity and in a manner that was likely to cause a failure of 
justice. 

Application for revision under section 435 of the Code of Crimi- 
nal Procedure by the Second Party. i 

` Proceeding under section 145 of the Code of Criminal Proce- 
dure. 

Babus Manmatha Nath Mukherjee and Harendra Kumar Sar- 
badkikary for the Petitioners. 

Babu Narendra Kumar Bose for the Opposite Party No L 

- The judgment of the Court was as follows : 

This Rule is directed against an order of the Sub-Divisional 
Magistrate of Bankura declaring the first party, the opposite party 
before us to be in possession of certain lands under section 145 
Criminal Procedvre Code. Tbe Magistrate has based his order on 
the Record of Rights published in the settlement proceedings which 
recorded the possession of this party. But subsequent to the 
publication of this Record of Rights it appears that the second 
party who are the petitioners before us obtained a decree against the 
first party in the suit of the Subordinate Judge of Purulia and in 
execution of that decree they were put in possession of the disputed 
land. This Court has repeatedly held that in a proceeding under 
section 145 Criminal Procedure Code the Magistrate cannot go 
behind the decision of the civil Court in the matter. The Magis- 
trate here has erred in thinking that the decree can be ignored 

® Criminal Revision No. 737 of 922, against the order of Babu S, Chatterjee, 
Sub-Pivisional Magistrate of Benkura, dated the 8th August, 1922. 
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because the’ Subordinate Judge of Purulia had no jurisdiction over 
this land and because the delivery of possession was symbolical. It 
is not for the Magistrate to question the validity of a decree that has 
not been set aside by a competent Court. Also when the decree is 
inter partes it is immaterial whether the delivery of possession is 
symbolicat or not. We hold that in this case in disregarding this 
delivery of possession the Magistrate acted with gross irregularity 
and in a manner that was likely to cause a failure of justice. 


We accordingly make this Rule “absolute and set aside the order ` 


of the Magist-ate declaring the first party to be in possession. 
ALM > - Aule made absolute, 





CIVIL REFERENCE. 


Before Sir John George Woodroffe, Knight, Judge, Mr. Justice 
Greaves and Mr, Justice B. B, Ghose. 


IMPERIAL TOBACCO COMPANY OF INDIA, LIMITED 
v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Assessmeni—Income tax—Company—Agent—Receipt of money—Indian Income 

Tax Act (VII of 1918), Secs 3t, 34. 

Six persons who were all residing out of British India were share-holders in 
the company. They were entitled to certain dividends for their shares in the 
company the profits of which accrued in British India, The profits due to those 
share-holders were sent to them by the company to their residence outside British 
India. The company was assessed for the super tax due on the incomes of those 


six share-holders as agent of the non-resident persons under the provisions of the 


Income Tax Act and the company had raised an objection that it could not be so 
assessed, The company stated in its letter to the Collector that on the declara- 
tion of a dividend the company was in the position of debtor to the share- 
bolders: - . 

Held, por Woodroffe and Greaves FF. (B. B Ghose F. contra), that the com- 
pany was not, under the circumstances of the case, an agent for these persona. 

Section 34 of the Indian Income tax merely defines who may be Included ás 
an agent under section 31 of the Act and hence the agent must be in receipt of 


income within the terms of section 31. Sectlons 41 and 34 of the Act should be . 


read together. ? 
€ Refefence under Sec. 31 (1) of the Income Tax Act. Sult No. 57 of 1921, 
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. 

Per B. B. Ghose F: The agent of a non-resident person need not be in, 
receipt of the Income on behalf of such person. The mere fact of agency is suf- 
cient to make him Hable to be assessed In respect of the income of the principal. 
A person receiving income for another is an agent under the general law. 

Section 34 of the Indian Income Tax Act should be read in connection with 
the preceding section rather than with section 41. Section 34 refers to cases 
where the non-resident person has no agent in British India appointed by himself 
and therefore it becomes necessary to find a person who should be ““ deemed to be 
an agent” only for the purpose of the Income Tax Act and that can be done by 
the Collector acting in accordance with the provisions of this section. 

It is necessary that the person on whom the Collector has served a notice 
under section 34 is a ‘f person employed by or on behalf of a person residing out 
of British India or having any business connection with such person,” and if that 
condition Is satisfied, the person on whom such notice has been served shall for 
the purposes of the income tax be deemed to be the agent of such person. 

A company incorporated according to law, is an artificial legal person having 
an existence separate from its corporators. There is no legal impediment toa 
company being agent for any of its share-holders. The relation, however, of 
share-holder and company is not in itself the relation of principal and agent : 
Salomon v. Salomon and Co. (1) and Daimler Co. Ld. v. Continental Tyre 
and Co. (2), Something more would -be necessary in order to constitute a com- 
pany an agent for its share-holder. 

The Courts ought not to be influenced by any notion of hardship in srcrptionsl 
or individual cases in Interpreting a statute. 

In order to prevent any case of hardship the proviso to section 34 of the Indian 
Income Tax Act has been enacted and the Collector may ‘give effect to any 
reasonable objection before treating a person as agent under section 34, 


Reference made by the Chief Revenue Authority under section 
51 (r) o the Income Tax Act, on the application of the Assessee, 
The Imperial Tobacco Company of India, Limited. 


The judgments of the Court were as follows: ` 


Woodroffe J :—In this case the applicant company has been 
assessed to super-tax as agent for six gentlemen mentioned in the 
Reference. All these gentlemen are non-residents of British India. 
They are shareholders in the company and the assessment has 
been made in regard to the dividends payable to them by the com- 
pany. The company is an, Indian Limited Company and the 
income of which assessment was made arose and accrued in British 
India, The question is whether the company is an agent for these 
gentlemen as defined in the Indian Income Tax Act VII of 1918. 
It. is their contention that they are not such agents, and that they 
are not in any receipt of any income of the persons whose agents 
they are alleged to be, 

(1) (1897) A. C, 22. (2) (1916) 2 A. C. 307 (338). 
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The Board has héld that they were such agents and the mattet 
has been referred to us upon the application of the company. One 
substantial question is whether sections 31 and 34 of the Indian 
Income Tax Act are to be read together or disjointly, in which latter 
case it would not be necessary in all cases that the agent should be 
in receipt of the income. On a consideration of this matter I am 
of opinion that section 34 merely defines who may be included as an 
agent under section 31. If so, the agent whether we look to section 
31 or 34 must be in receipt of income within the terms of the former 
section, 

I do not think that the circumstances of this case show a receipt 
within the terms of the section, Though this is sufficient to deter- 
mine the matter I may add that I am not satisfied that even if sec- 
tions 31 and 34 be read disjointly, the company was under the cir- 
cumstances of this case an agent within the terms of the Act. The 
answer, therefore, to the first question, namely, whether the Collector 
of Income Tax is right in holding that the company is an agent for 
these share-holders, is answered in the negative. The second ques- 
tion namely, if so, whether the company has rightly been assessed 
to super-tax on their account, does not arise. A copy of this judg- 
ment is directed to be given to the revenue authority. 

Greaves J:—I agree. 


B. B. Ghose J :—I regret very much that I am unable to concur 
in the judgment just pronounced. I think it necessary that 1 should 
state as clearly as I am able the reasons for which I have arrived 
at a different conclusion. 

This is a Reference made by the Chief Revenue Authority under 
section 51 (1) of the Income Tax Act, 1918, on the application of 
the Assessee, the Imperial Tobacco Company of India, Limited. 
Six persons who are all residing out of British India are share-holdera 
in the company. They were entitled to certain dividends for their 
shares in ‘the company the profits of which accrued in British 
India and there is no question that the share-holders are liable to 
pay super-tax on their income so derived. The profits due to those 
shareholders were sent to them by the company to their residence 
outside British India, The company was assessed for the super 
tax due on the incomes of those six share-holders as agent of the 
non-resident persons under the provisions of the Income Tax Act 
and the company has raised the objection that it cannot be so 
assessed. The questions on which the decision of this Court is 
sought are, (1) whether the Collector of Income Tax is right in 
holding that the company is agent for those share-holders under 
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section 34, Act VII of 1918 and (2) if so whether the company has 
rightly been assessed to super tax on their account. 

A company incorporated according to law is an artificial legal 
person having an existence separate from its corporators. There 
is therefore no legal impediment to a company being agent for any 
of its share-holders, The relation however of share-holder and com- 
pany is not in itself the relation of principal and agent: Salomon v. 
Salomon & Co. (1); Daimler Co. La. v, Continental Tyre & Co. (2). 
Something more would be necessary in order to constitute a com- 
pany an agent for its share-holder. The contention on behalf of the 
company in this case is that it cannot be held to be agent of the 
non-resident share holders so as to be liable to be assessed for in- 
come tax for those share-holders by the procedure taken by the Col- 
lector under section 34 of the Income Tax Act. It is urged that 
section 34 sbould be read along with section 31 and unless a person 
receives income on behalf of another residing out of British India 
he cannot be deemed to be an agent under section 34, and although 
the company has the income of those persons it is not in receipt of 
such income. Assuming that the company is not in receipt of the 
income, in order to see whether the company may be treated as 
agent the provisions of the Income Tax Act commencing from sec- 
tion 31 should be examined. Under section 31 an agent of any per- 
son residing out of British India being in receipt on behalf of such 
non-resident person of any income chargeable under the Act is held 
liable for the tax. If he is actually an agent arid in receipt of income 
on behalf of the principal nothing more is necessary in order to render 
him liable, but the tax is to be levied upon and recoverable from 
him under section 31 irrespective of any other provision in any other 
section of the Act. It is not necessary in such a case for the Colb 


‘lector to give the agent so liable any notice under section 34 of his 


intention of treating him as agent of the non-resident person, 
because he is in fact the agent. Section 32 refers to the case where 
the income chargeable is received by the Court of Wards and certain 
other persons. This section has no direct bearing on the present 
question but it is noticeable that the income chargeable must be 
received by the Court of Wards or other persons in order that the 
tax may be levied upon them. Then comes section 33, sub-sec- 
tion (1) of which has an important bearing on the present question. 
Under this section any person residing out of British India whose 
income accrues or arises within British India * shall be chargeable 
to income tax in the name of the agent of any such person and 
(1) (1897) A. C. a2 (2) (1916) 2 A. C. 307 (333): 
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such agent shall be deemed to be for all the purposes of the Act 
the assessee in respect of such income tax.” As I read this section 
the agent of such a non-resident person need not be in receipt of 
the income on behalf of such person there being no such provision 
in it as in the preceding sections. The mere fact of agency is 
sufficient to make him liable to be assessed in respect of the income 
of the principal. Coming to section 34 it seems to me that it 
gives merely an extension of the meaning of the term “agent” as 
including persons who are treated as such, and who may be assessed 
under section 33 (1) although such persons are not really agents. 
Section 34 should be read in connection with the preceding sec- 
tion rather than with section 3r. Section 34 refers to cases where 
the non-resident pefson has no agent in British India appointed by 
_ himself and therefore it becomes necessary to find a person who 
should be “ deemed to be an agent” only forthe purpose of the 
‘Income Tax Act and that can be done by the Collector acting in 
accordance with the provisions of this section. Section 34 in my 
opinion was enacted for the purpose of assessing the incomes of 
persons residing outside British India who are chargeable with 
Income Tax here but who have not appointed any agents residing 
in British India who might be assessed under section 33 (1). To hold 
otherwise, it seems-to me, would be to support an anomaly that 
a person receiving his income through an agent in this country 
would be assessed, but if he asks his debtor to remit the income 
direct to him he would escape liability to pay the tax, a thing which 
this section was intended to remove, It is only necessary that the 
person on whom the Collector has served a notice under section 
- 34 isa “person employed by or on behalf of a person residing out 
of British India or having any business connection with such person” 
and if that condition is satisfied the person on whom such notice 
' has been served shall for the purposes of the Income Tax Act be 
deemed to be the agent of such person. The question whether the 
company is a person coming within the description of section 34 
presents to my mind very little difficulty. 

The company remits the incomes of the persons resident out- 
side British India and should be held to have been employed to 
do so by or on behalf of the non-resident persons. The company 
again has without doubt ‘connection’ with the share-holder and 
what can that connection be but business connection? The com- 
pany itself states’ in its letter to the Collector that on the declaration 
of a dividend the company is in the position of debtor to the share- 
holders. Therefore the comany also comes within the description 
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of “having any business connection” with a non rèsident person. 
To say that such person should also be in receipt of income on 
behalf of the non resident person would be to make the enactment 
of the section unnecessary, because a person in receipt of income 
is liable to be assessed under section 31; also it would not be neces- 
sary to give him notice of the Collector's intention to treat him as 
agent, for a person receiving income for another would be an agent 
under the general law. It was urged on behalf of the company that 
to make one person liable to income tax for another resident abroad, 


‘ although he might not receive any income on behalf of such a person 


might in some cases cause great hardship. The answer to this is 
twofold ; (x) it is a well established rule that Courts ought not to 
be influenced by any notion of hardship in exceptional or individual 
cases in interpreting a statute, and (2) in order to prevent any case 
of hardship the proviso to section 34 has been enacted and the 
Collector may be trusted to give effect to any reasonable objection 
before treating a person as agent under this section. In the present 
case however there can be no such question of hardship. It may be 
observed that under section 21 of the repealed Income Tax Act (II 
of 1886) the tax was chargeable in the name of the agent where the 
income was received through the agent, and there was no provision 
corresponding to section 34 of the present Act. The alterations in 
the present Act were in my opinion, made to remove an anomaly as 
I have already indicated. 

I wou'd therefore answer the first question in the affirmative. 
The answer to the second question depends upon the first and no 
argument was addressed on it. Therefore the answer to it should 
also be in the affirmative. 


AT. M, Reference negatived. 
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APPELLATE CIVIL. 


Before Sir Thomas William Richardson, Knight, Judge, and Mr. 
Justice Sukrawardy. 


SHEIKH SONGSOR ALI 
V, 
JAGANNATH PAL AND OTHERS,* 
Rent, sufi fer—Concurrent leases—Subsegueni leas, nature of—Lease fer 
agriculinral purposts-~No proof as to right to collect rent. 


The defendants in possession were burgadars, the plaintiff claiming the rent 
under oral settlement from the superior landlord. It was found as a fact that the 
relationship of landlord and tenant did not exist between him and the defendants, 
on the ground that there was no proof that the superior landlord had assigned to 
the plaintiff the right to collect rent from the defendants : 

Held, that tho suit for rent could not be maintained, though the superior land- 
lord, who was impleaded as a party defendant to the suit, did not contest the 
plaintiff's sult ; Ram Kanai v. Fakir (1) followed.” 

The oral settlement was not a lease of tho proprictary right but a mere hiring 
out of the land and no privity of contract or of estate was created as between the 
plaintiff and the defendants. - 

It will introduce confusion into the administration by the Bengal Tenancy 
Act, if, when a holding is leased by the landlord forthe purposes of cultivation 
first to one raiyat and then to another, the second raiyat is entitled to collect 


the rent payable by the first. . 

In England, the law as to concurrent leases, Is curious and technical, and ia 
some respects unsettled. - 

Appeal by the Plaintiff. 

Suit for rent. 

The material facts appear from the judgment of Richardson J. 

Babu Kkupendra Kumar Mitter for the Appellant, 

‘Dr. Sarat Chandra Basak and Babu Asitaranjan Ghose for the 
Respondents. 


r 


G A Y. 

The judgments of the Court were as follows : 

Richardson J :-~-The plaintiff appellant before us seeks to 
recover arrears of rent from the principal defendants Nos. 1 to 5. 
These defendants hold the land in question as burgadars or culti- 
vators paying half the produce by way of rent. It appears that the 


Appeal from Appellate Decree No. 1025 of 1920, against the decree of Babu 
Noni G.pal Mukherj.e, Subordinate Judge, 4th Court, of Dacca. dated the zznd 
January. 1920. reversing that of Babu Binode Bohary Roy, Muasiff, and Court, 
at Muoshiganj, dated the sith January, 1919» 


(1) (904) 8 C. W. N. 438- 
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original landlord to whom the rent was due was the defendant No. 7 
whose title has since been conveyed to the defendant No. 6. 
The plaintiffs claim to the rent payable by the defendants Nos, 1-5 
is based on a settlement whicb, aš he alleges, he obtained from the 
defendant No. 7. This was an oral settlement not reduced to writ- 
ing, and if at the trial it was not disputed that there was some such 
settlement, the parties were not agreed as toits terms. There 
being no document to’ construe, any question as to the nature of 
the settlement or its terms, is a question of fact. 

As I read the judgment of the learned Subordinate Judge in the 
lower appellate Court he has found on the evidence that the right 
obtained by the plaintiff from defendant No. 7 was merely the 
tight to cultivate this land as a raiyat and that there was no assign-- 
ment to the plaintiff of the right to receive rent from the defendants. 
The case therefore would appear to fall within the decision of 
this Court in Ram Kanai Dass v, Fakir Chund Das (1). 

In that case also the defendant in possession was a burgadar, 
the plaintiff claiming the rent as a jotedar under a subsequent but 
apparently unwritten lease granted by the superior landlord. There . 
was nothing definite to show what the precise rights of the plaintiff 
were but the lower appellate Court had found that the rela- 
tionship of landlord and tenant did not exist between him and 
the defendant burgadar, on the ground that there was no proof 
that the superior landlord had assigned to the plaintiff the right to 
collect rent from that defendant. The plaintiffs appeal -to this 
Court came first before Mitter J. who concluded in his favour, The 
learned Judge was of opinion that “as between the superior land- 
lord and the defendant, the right of the one to receive rent from 
the other has passed by the creation of the intermediate holding to 
the plaintiff.” He considered that it was immaterial whether the 
plaintiff was called a jotedar or a tenure-holdér and that no 
formal assignment was nece:sary, particularly as the Munsiff had 
found that the landlord did not object to the plaintiff receiving rent 
from the defendant. The defendant having appealed however under 
the Letters Patent, it was held by Sir Francis Maclean C.J. and 
Parjiter J., that upon the’ finding of the lower appellate Court the 
suit for rent could not be maintained. 

That decision is sufficient to justify the dismissal of the present 
appeal, in spite of the argument insistently urged that the superior 
landlord is impleaded as a party defendant to this suit and has not 
contésted the plaintiff’s claim, aN 


(s) (1904) 8C. W. N. 438. 
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The principle seems to be that in these cases the second lease 
is not a lease of the proprietary rights buta mere hiring out of the 
land and no privity of contract or of estate is created as between 
the second lessee and the first lessee. 


No sympathy need be felt with the present plaintiff. Both the 


Courts below have found that taking advantage of his position 
as subsequent lessee, he made serious efforts, prior to this suit, to 
oust the principal defendants from the land. 

Under the Bengal Tenancy Act the question of the status of the 
tenant is not without importance. In my opinion it would intro- 
duce confusion into the administration ofthe Act to say that if a 
holding be leased by the landlord for the purposes of cultivation 

' first to one raiyat and then to another, the second raiyat would be 
entitled to collect the rent payable by the first. 

I will add that the law as to concurrent leases in England 
appears to be curious and technical and in some respects unsettled. 
See for instance Woodfall, Twentieth Edition p, 258 and Redman, 
Second Edition p. 32, In my opinion the appeal should be dis- 
missed with costs. 

Suhrawardy J :—I agree. 

ALT. Mt Appeal dismissed, 
\ 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, 
and Mr. Justice Pearson. 


RAJA JAGADISH CHANDRA DEO DHABAL DEB 
2. 


BHUBANESWAR MITRA AND OTHERS,” 


Morigags— Purchase by mortgagee of equity of redemption—Cieil Procedure 
Code (Act V of 1908), O. 34 R. 14—Receiver, appointment of Possession, 
not delivered—Sale tn the interim, if valid. 


A mortgagee can, with the leave of the Court, purchase an equity of lenp 
Hon‘at a sale held in execution of money decree obtained by him upon a claim 


“® Appeal from Original Decree No. 34 of 1920, against_the decree of Babu 
Haripada Mozumdar, Subordinate Judge, rst Court of Midnapore, dated the roth 
December, 1989. > 


Civit. 
1923. 
nt 
March, 14, 15, 16 
Fuly, 14. 


- 266 


Civit. 


` 1922. 
Nana) 


Raja Jagadish 


‘ Bhubaneswar. 


Fuly, 14. 


TER CALCU TTA LAW JOURNAL © [VonXXXVIL" 


Independent of the mortgage ; the equity of redemption on such sale passes to 
the purchaser and no right is left In the mortgagor which he can transfer, : 

It is not enough that an order has been made directing the appointment of 
receiver, Until the appointment has been “perfected and the receiver ts actually 
in possession, a creditor is not debarred from proceeding to execution, The order 
appointing a receiver is for the benefit of the parties to the action. It does not 
affect third persons until the appointment is completed and perfected: Kanailal 
v. Monoo Bibs (1). A plaintiff, though-he is a mortgagee, obtaining a decree as 
an ordinary creditor and not as the mortgagee, is a stranger to the suit on a mort- 
gage in which a receiver was appointed. aren 

A sale held without the leave of the Court which appointed the receiver, is not 
void but voidable: Kanailal v. Menoo Bibi (1). 


- Appeal by the Defendant. 
Suit on mortgages. | 
The material facts appear from the judgment. 
Babus Ram Chunder Mosumdar, Pramatha Nath Banerjee, and 
Jyotis Mohan Bhattacharjee for the Appellant. | 


Dr. Dwarka Nath Mitter, Babus Bhupendra Kumar, Ghose and 
Sid Chandra Palit for the Respondents, 


Q 


LAV 
The judgment of the Court was as follows : g ; 

This appeal arises out of a suit ‘upon three mortgages executed 
by the defendants 1 and 2 in favour of the plaintiff. The mortgages 
were dated the 17th July, 1908 (for Rs. sooo) 7th July, r909 (for 
Rs. 1300) and sth May, 1910 (for Rs. 1362) respectively. A nine 
annas durmokarari right in ro mouzahs and also a fractional share 
of the mokarari right in 2 of the mouzahs, and the jote mandali 
right in another (11th mouzah) were mortgaged. The defendants 
3.and 4 were purchasers of some of the properties long after the 
mortgages. 

The suit was originally instituted on the rgth January, 1913, 
against the mortgagors (the defendants 1 and 2) and the transferees 
(the defendants 3 and 4), and was laid at Rs. rx, 114-10 as. The 
defendants 1 and z entered appearance and filed written statement 


“onthe gth March, 1913. The preliminary judgment was passed “ 


on the 4th November 1913 and the preliminary decree on the 
aand December, 1913. 

Two days after the suit was instituted ie, on the 17th January 
1913 an application was made for the appointment ofa receiver, 
and on the sth May, 19%. an order was made for the appointment 
of a receiver» On the 2oth June. 19-3 one’ Jugabandhu Bose was 


~ appointed receiver. On the 16th July, 1913 the plaintiff made an ` 


(1) (igtg) 39 C L. J. 434: 
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application to the Courf stating that Jagabandhu Das was unable 
to work as receiver and that some. one else should be appointed in 
his place. On the 24th July, :913 one Khettra Nath Pal was 
appointed receiver, and on the 26th August, 1913 poss ssion of 
the properties was delivered to the receiver. On the 25th July, 
1914 Khettra Nath was discharged from receivership. 

_ Before the institution of the suit on the mortgages, the plaintiff 
instituted four suits against the defendants x and 2, in the year 
1912, three out of which were for rent in respect of the mortgaged 
properties. The fourth suit was for money due to plaintiff and 
was brought in the Small Cause Court’ side of the Subordinate 
Judge’s Court. That suit was decreed against the defendants : and 
2. The decree wns transferred to the Munsiff’s Court for execution, 
and in execution of the decree, a g annas share of durmokarari 
interest of the ro mouzahs which was mortgaged was sold on the 
ath July 1913 for Rs, 1,002 the ostensible purchaser being one 
Tinkari Bose. On the 17th March, 1914, the defendants 
1 and 2 applied for setting aside the sale and it was set aside 
by the Munsif who held that Tinkari Bose was benamdar for the 
plaintiff, and the price fetched at the sale was inadequate, On 
appeal however, the District Judge set aside the Munsif’s judgment 
and confirmed the sale. Qn application to the High Court a 
Rule was issued, to set aside the order, but it was discharged on 
the 23rd November, 1914. On the 8th August, 1914 possession 
was delivered to Tinkari Bose. Onthe yth September rgr4 Tin- 
kari Bose applied to be made a party tothe mortgage suit and he 
was made a party on the 14th November, 1914. On the 13th 
October 1915 Tinkari executed a conveyance of the properties pur- 
chased by him in favour of the plaintiff. 

In execution of one of the rent decrees obtained by the plaintiff 
against the defendants 1 and 2, their mourasi interest‘in two of the 
mortgaged properties were put upto sale on the 25th May, 1915 
and was puschased ostensibly by Tinkari Bose, 

In execution of another rent decree obtained by the plaintiff, 
the jote mandali interest of the defendants 1 and 2 in the rth 
mouzah mortgaged was put upto sale and was also purchased by 
Tinkari Bose on the 22nd January, 1915. 

In execution of the third rent decree the cutchari bari of the 
defendants 1 and 2 in the mortgaged properties was put up to gale, 
and was purchased by the plaintiff himself, on the 6th November, 
1913, who obtained possession of it on the 17th July, 1914. 

On the 2and August, 1915 the defendants 1 and 2 sold their 
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equity of redemption to the appellant. The appellant on the r4th 
February 1916 applied to be added asa party to the mortgage suit. 
The application however was rejected on account of some formal 
defect on the 18th February, 1916. On the 23rd February, r916, 
the application for being added asa party was renewed, and it was 
again rejected on the 31st July, 1916. The appellant then moved 
the High Court against the order with the result that the Court 
ordered that he be made a party and the objections of both parties 
may be heard. The main objection of the plaintiff was that the 
appellant did not purchase any interest in the properties so as to 
entitle him to redemption of the same. The appellant’s principal 
contentions were, first that the purchase ostensibly made in the 
name of Tinkari Bose was really made by the plaintiff, Tinkari being 
merely his benamdar ; secondly that under the circumstances the 
plaintiff was really a trustee for the mortgagors, and the appellant 
was entitled to redeem on accounts being taken between a trustee 
and beneficiary ; and thirdly that the equity of redemption having 


‘been sold at a time when the receiver had already been appointed, 


and without the permission of the. Court which appointed the re- 
ceiver, the sale was altogether void in law, and that even if voidable 
it can be avoided in the present litigation. 

The Court below over-ruled all these contentions of the appel- 
lant, 

The first question for consideration is whether the purchase by 
Tinkari was benami for the plaintif. The onus of proving benami 
is certainly upon the appellant. 

The appellant relies (among other things) upon the observations 
in the judgment of the Munsif dated the 17th March, 1914 setting 
aside the sale, and in the order of the High Court dated the agrd 
November discharging the rule. The Munsif held that Tinkari was 
“ decree-holders man and the property was purchased in his 
benami,” and further that “ Tinkari Bose is a mere benamdar. 
which fact is not challenged by the decree-holder or auction-put- 
chaser.” He also found that there were irregularities in the publi- 
cation of the sale and the properties were sold at an inadequate 
price. The order of the Munsif however as stated above was set 
aside on appeal by the District Judge on the 29th May, 1914. 
The learned Judge did not consider the question of benami, but 
held that the properties were not sold at an inadequate price and 
the judgment-debtors had not sustained substantial loss and accord. 
ingly decreed the appeal and confirmed the sale. The High Court 
in discharging the Rule (granted for sctting asido the order of the 
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District Judge) observed that while the mortgage suit was pending 
the decree-holder “ executed his money decree and in execution 
purchased some of the mortgaged properties himself.” As contended 
on behalf of the respondent, the order of the Munsif having been 
set aside by the District Judge on appeal, the appellant cannot 
rely upon the observations of the Munsif on the question of benami, 
“nor can he rely upon the observation of the High Court as it was 
merely a statement of facts and not a decision upon the question, 
no question of benami having been raised or considered by it. 
It appears that separate appeals were preferred by the plaintiffs 
and Tinkari against the order of tne Munsif to the District Judge, 
but as stated above the judgment of the District Judge proceedea 
upon only upon the question whether substantial loss had resulted 


to the mortgagor by the sale. There is no reference to the question | 


of benami in the judgment, and it does not appear trat the question 
of benami was raised before the appellate Court. All that can be 
said is that the fact expressly stated in the judgment of the Munsif 
viz, that Tinkari was benamdar, was not challenged by him or the 
decree-holder (the plaintiff), before the Munsif, nor before the High 
Court as the statement of facts quoted above indicates. 

The plaintiff has not examined himself. He has however 
examined Tinkari, and the latter says that he purchased the proper- 
ties with his own money and was in possession until he conveyed 
the properties to the plaintiff. There is no evidence that the 
purchase money belonged to the plaintiff, but the appellant relies 
upon various matters as showing the improbability of Tinkari being 
the real purchaser. 

Tinkari it appears is a pleader’s clerk, his earnings according to 
his own account are about Rs. 60 per month. He says he has 
some 10 bighas of lakheraj land and 32 bighas of jamai lands, but 
the lands are recorded in the record-of-rights in the names 
of his brothers. He never saw the disputed mouzah and did 
not make any enquiry about the condition and income of the 
mouzahs before the purchase. He says he had about 1525 Rupees 
at the house of Atul Babu pleader whom he served as clerk, This 
Atul Babu has not been examined. The incumbrances on the pro- 
perties amounted to Rs. 14, 400. There were some costs in taking 
Gelivery of possession and a criminal case cost about Rs, 200. It 
is improbable that a person like Tinkari would purchase the proper- 
ties at Rs. roo2 with such heavy liabilities when admittedly he made 
no enquiries about them. The learned Subordinate Judge however 
says that he was in the Babi of purchasing) properties at’ auction 
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sales for selling them at a profit. But Tinkari speaks of only 
one such purchase—a basi and that he subsequently sold 
it. It does not appear what the value of the property was. 

The properties purchased by Tinkari at the sale held in execu- 
tion of the Small Cause Court decree, as well as at the sales held 
in execution of the rent decrees, were all sold by him to the plain- 
tiff for Rs. 1,101 by a kobala dated the 13th October rors. There 
isan endorsement of payment of the consideration on the kobala 
by the Sub-Registrar. It is to be observed that in the conveyances 
it is stated “you shall be entitled to take from my Tehsildar Parbati 
Charan Bose the balance of the Abil in his hands.” The amount 
of cash money in the hands of the Tehsildar is not stated. Such 
a provision is extraordinary and is only consistent with the document 
being a release by a benamdar in favour of the real owner. Tinkari 
admits that there was no account of arrears due from the mahal 
before the sale to the plaintiff, and the price was settled by making 
& rough account of income and expenditure and he does not re- 
member if he saw that account. 

One Kunjo Patnaik who took delivery of possession is said to 
have been in the service of Tinkari. Kunjo is admittedly now a 
clerk of Tinkari Babu pleader son of the plaintiff. Tinkari says 
that Kunjo was in his service for about a month after delivery of 
possession of the properties. The delivery of possession took place 
on the 8th August, 1914. The appellant has produced two post 
cards which go to show that Kunjo was acting after September, 


‘rg14 and up to the time when Tinkari executed the conveyance to 


the plaintiff. The first post card (Exhibit E) is dated the rsth 
November 1914 written by Kunjo to Boloram Mahto admittedly a 
servant of the plaintiff and in charge of the cuschery bari after 
plaintiff's purchase of the ceéchery, In that post card Kunjo wrote 
as follows:—“ Do not be anxious for your salary and fooding 
charges. Defray these expenses from your pocket now. I shall go 
there as soon as I can and on my arrival there I shall pay your 
salary and other dues.” The 2nd post card (Exhibit BI) is dated 
6th December, 1914 and is also written by Kunjo to Baloram, It 
advises the remittance of Rs. 2 by money order for fooding charges 
of Baloram and then states: “You should guard the fuel and 
timber and make enquiries if any one commits theft. Tell Tarak 
Babu (the defendant No. 1) not to cut paddy from the sij jote 
lands of Jadra, and if he cuts forcibly, make 2 or 3 persons witnesses, 
a criminal case shall have to be instituted against him. Tarak 
Babu is defeated in the High Court so he has no title to the village.” 


Vor. XXXVII.] - HIGH COURT, 


There is another post card dated the sgth October purporting 
to be written by Jhareswar Sen to Kunjo, in which it was stated 
that master had gone to Calcutta, and requested Kunjo to keep the 
house and the timber and fuel in the charge of Balai (Baloram) 
Mohta, give directions if any thing ‘‘ untoward” happened, and 
also directions about some block of stones for constructing a 


` granary. The Court below says that the genuineness of the post, 


cards had not been satisfactorily proved and even if genuine they 
do not go to prove much for the defendant. Jhareswar denies that 
the post card Exhibit Ba was written by him, but the defendant 
Tarak says that itis in the handwriting of Jhareswar, and exhibits 
B & BI are in the handwriting of Kunjo. There is nothing sus- 
picious about the appearance of these post cards, and the contents 
such as are likely to be written to the person addressed. Kunjo who 
isin the service of plaintiff's son has not been examined. If as 
Tinkari says, Kunjo was in his service only for about a month after 
the 8th August, 1914, it is difficult to see why he was writing 
letters to Boloram about his salary and about the mahal in Novem- 
ber or December 1914, nor again why Kunjo should write letters 
about the payment of salary of Boloram or ask him to look after the 
affairs of the mahal bearing in mind the fact that Boloram was the 
plaintiff's servant and in charge of only the cwickery bari which 
alone had been purchased by the plaintiff at that time. 

These postcards indicate that at the time when they were written 
the plaintiff was the owner of the properties (which was long before 
the conveyance by Tinkari to the plaintiff), and that Kunjo, Boloram 
and Jhareswar were all agents for and acting for the plaintiff. 

The defendant No, 1 Tarak says that he came to the plaintiff at 
Midnapur for compromise when the appeal in the case for setting 
aside the sale was pending before the District Judge, and that the 
plaintiff at that time had agreed to give up the properties if the 
mortgage debt and also the decretal debt (under the Small Cause 
_ Court decree) were paid to him. It is said that Tarak came with 
one Anukul Babu to see the plaintiff in that connection. This 
Anukul Babu has not been examined. But the plaintiff has not 
come forward to deny the facts stated by Tarak. 


_ Then again the defendant examined some witnesses to show that 
there was some dispute as to the rents payable (about kists and in- 
terests) and also about rent-receipts being granted in the name of 
Tinkari, that they came to the , plaintiff for settlement and that plain- 
tiff gave certain orders in that connection. This is said to have 
taken place before the plaintiff's purchase from Tinkari, The Court 
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‘below has 'disbeliêyed the evidence of these witnesses. The wit- 


- nesses are tenants of the mahal, and the appellant has got a seven 


annas share in-the mouzahs. The same thing however may be said 
of the witnesses for the plaintiff who denied that there was any such 
dispute, as the plaintiff is the owner of a 9 annas share of the mou- 
zahs.. However that may be, the witnesses for the defendant were 
examined from the 4th to the gth December when all those state- 
ments were made, The plaintiffs witnesses were examined on the 
roth and rrth December and yet the plaintiff did not come forward 
to deny them. ‘An explanation is attempted in this Court viz., that 


: the plaintiff's daughter was. seriously ill at Calcutta and he had to 


come away.. But assuming that was true, there was no application 
for adjournment of the case, nor any application for examination by 
commission. . There is no doubt that the onus of proving benami 
was-upon the defendant, but after the definite statements made by 


` {the defendants’ witnesses as to the plaintiff's dealings with the 


property indicating that he was the owner of the property, the plain- 
tiff, we think ought to have examined himself and denied those 
statements on oath. There is also-‘no explanation why Kunjo who 
as stated above is the -clerk of. the plaintiff's son was not examined 
by the plaintif. We do not think the Court below was right in 
rejecting the evidence of the plaintiff in the manner it has done. 

As to the alleged-admission made by the plaintiff that Tinkari 
was his benamdar, and that the tenants should accept dakhilas in his 
name, it looks at first sight as improbable, because the real owner, 
if he wants to retain the benami character is not likely to give out 
that he is the real owner. But if, what the defendant No. r Tarak 
and the witnesses state viz, that they came to the plaintiff for settle- 
ment be true, the -very fact that they came to the plaintiff for that 
purpose: before. he purchased the property from Tinkari would indi- 
cate that the persons concerned knew that Tinkari.was the benam- 
dar and plaintiff was the real owner. It is also suggested -on behalf 
of the appellant that the interviews spoken to by Tarak and other 
witnesses took place after the proceeding for setting aside the sale 
had been disposed of by the Munsif, and in which the fact that Tin- 
kari was the benamdar for the plaintiff was not challenged by Tin- 
kari or by the plaintiff. There is some force in this suggestion. 

It is true that the dakhilas were granted to tenants in the name 
of Tinkari, and Tinkari was sued for rent by the landlords to some 
of which the appellant (as a co-owner of the mahal) was a party. 
But if the purchase by Tinkari was benami for the plaintiff, the 
pagers would standin the name of the benamidar in-order to keep 
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up the benami character of the transaction as is usual in such cases. 
The landlords sued the person who was the ostensible purchaser and 
there is nothing to show that they were aware that Tinkari was not 
the real owner. Besides they had no interest in raising a dispute 
as to who was the real purchaser, as they would get decree for rent 
whether it was brought against the benamidar or the real purchaser. 
The claim for rent prior to the date of purchase appears to have 
‘been contested by Tinkari and the decree directed that he would 
not be liable for the period to his purchase. But any defence neces- 
sary to be set up on behalf of the purchaser would be set up in the 
name of Tinkari as ostensible purchaser. It appears that one Ram- 
kalpo Ganguli bid at the sale up to Rs. 1,000, and Tinkari bid up to 
Rs. 1,002. This Ramkalpo appears to have been the am-mukhtear 
of the appellant’s estate at the time of the sale, though he was dis- 
missed subsequently, The appellant again expressed his willingness 
to purchase the properties a little before proceedings were taken for 
setting aside the sale. All these facts however are consistent with 
Tinkari being a benamidar and they only go to show that the 
appellant was desi:ous of purchasing the properties, as he has a 7 
annas share in the properties and he did as a matter of fact pur- 
chase the equity of redemption from the mortgagors on the aand 
August 1915. 

The opinion of the trial Court upon the question of credibility 
of witnesses is certainly entitled to great weight, and the question 
of benami is not to be decided upon suspicion. But the learned 
Subordinate Judge has not, we think, given due weight to the cir- 
cumstantial evidence and the probabilities of the case pointed out 
above in considering the evidence of the witnesses, and the in- 
ference arising from the absence of the plaintiff and Kunjo from 

‘thé witness box, On the whole we are of opinion that it was the 
plaintiff and not Tinkari who was the real purchaser. l 

The next question is whether the plaintiff having purchased the 
property in execution of a money decree was a trustee for the 
mortgagors. | 

Section 99 of the Transfer of Property Act provides that where 
a mortgagee in execution ofa decree for the satisfaction of any 
claim whether arising under the mortgage or not attaches the mort- 
gaged property, he shall not be entitled to bring such property to 
sale otherwise than by instituting a suit under section 67. The 
Full Bench in the. case of Ashutosh v. Behari Lal (t) held that g 


(1) (1907) L L. R. 35 Cale. 61 56C. L. J. 320. 
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sale held in contravention of the provisions of section 99 of the 
Transfer of Property Act is not a nullity, but an irregular sale 
liable to be‘avoided merely on the proof that the terms of the sec 
tion had been contravened. Under order 34 rule 14 however, the 
rule is confined only to claims arising under the mortgage. Here 
the sale took place on the rath July rg13, (after O. 34 R. r4 was 
enacted) in execution of a decree for money upon a claim sot 
arising under the mortgage. But the learned pleader for the appel- 
lant relies upon the principle of equity enunciated by Macpher- 
son, J. in Kamini Debi v. Ramlochan Sirkar (1), and recognised by 
the Judicial Committee in the case of KAiarajmal v. Daim (a). In 
the former case, Macpherson, J., held that the mortgagee cannot 
properly in execution of asimple decree for money, the repayment 
of which is secured by a mortgage, attach and sell the mortgagor's 
equity of redemption in the property mortgaged, but if he does so, 

and purchases it himself, he becomes a trustee for the mortgagor, 

against whom he cannot acquire an irredeemable title. This case 
came up for consideration before the Judicial Committee in 
Mohabir Prasad v, Macnaghten (3), where their Lordships observ- 
ed that it was probable that inthe case of Kamini Debi (1), the 
mortgagee had not obtained leave from the Court to purchase, and 


‘that leave to bid puts an end to the disability of the mortgagee, and 


puts him in the same position as any independent purchaser. See 
also Mahomed Mira Ravuthar v. Savvasi Vigaya Raghunadha (4). 
The learned pleader sought to distinguish Mahabir Prasad’s case (3), 
on the ground that there the mortgaged proporty itself was sold, 
and not merely the equity of redemption. This distinction was 
also sought tobe drawn by the High Court in that case, But 
their Lordships after referring to the argument of Mr. Doyne based 
upon the decision of Macpherson J. in Kamini Debs case (1), that 
“ the respondents must be held to have purchased as trustees for 
the appellants” observed “ the same argument which is not raised 


` in the pleadings seems to have been addressed to the High Court, 


who in their judgment distinguish between that case and the pre- 
sent, on the ground that in the former, the mortgagee did not pur- 
chase the mortgaged property, but the mortgagor’s equity of redemp- 
tion. Their Lordships cannot regard that explanation as 
satisfactory. It appears to them to be probable that, in the case 


u) (1870) 5 B. L. R. 450. 

(a) (1904) 1. L. R, sa Cale. 296; L. R, Ja I. A. 33. 

(3) (1889) I. L. R. 16 Cale, 682 ; L, R. 16 I. A. 107, 
(4) (1899) Le Re 37 1, A. 17; 1; Le R, as Mad. 327. 
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referred to, the ‘mortgagee had not obtained leave from the Court td 
purchase. The report does not state that he had : and the reason- 
ing of the learned Judge, and the mass of authorities by which 
he supports it, have a direct bearing upon the case of a mortgagee 
purchasing without leave, and in that view of the facts his reasoning 
is intelligible and logical. Leave to bid puts an end to the disabi- 
lity of the mortgagee, and puts him in the same position as any in- 
dependent purchaser. If the decision of Macpherson J. proceeded on 
the footing: that the mortgagee had obtained leave, their Lordships 
are not prepared to assent to it. On that footing it. appears to 
them that purchase of the equity of redemption by the mortgagee 
at a judicial sale would have the same effect against the mortgagor 
asthe purchaser of the mortgaged property.” Much reliance is 
placed on the case of KAiarajmal v. Daim (1), where Lord Davey 
observed :—“ Their Lordships throw no doubt on the principle 
which has been actedon in many cases in India that a mort- 
gagee cannot by obtaining a money decree for the mortgage 
debt, and taking the equity of redemption in execution relieve him- 
self of his obligations as mortgagee or deprive the mortgagor of his 
right to redeem on accounts taken, and with the safeguards usual in 
a suit on the mortgage. It is to be noted that these observations of 
their Lordships had reference to the case of a purchase by the 
mortgagee in execution of a money decree for the mortgage debt. 
Referring to the fact that the lower Court had made a decree for 
redemption of the mole estate on the ground that “ the mortgagee 
could not acquire the equity of redemption directly or indirectly by 
purchase at a Court sale except by a suit brought onthe mortgage 
on accounts taken and time specially allowed for redemption” it was 
observed :—“ Their Lordships cannot concur in this view which 
they think is based on a misapplication of a sound principle of 
equity,” and then after stating that their Lordships throw no doubt on 
the principle which had been acted on in many cases in India (quot- 
ed above) observed :-—" But......In suit No. 160 of 1878, the debt 
sued for was not the mortgage debt. The creditors were different and 
the debtors were different, and the debt does not appear from the 
plaint to have been secured by a mortgage.” It appears therefore 
that the principle which had been acted upon in many cases in 
India in their Lordships’ opinion was not applicable to cases where 

the debt was not the mortgage debi. 
In Martand v. Dhondo (2), where the mortgagee in execution 


(1) (1904) I. L. R. 32. Cale. 2963 L. R. 32, 1. A. 23. 
(a) (1897) 1. L. R. 22 Bom. 624. 
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of a money decree attached the mortgaged property, and without sar 
notifying or disclosing his mortgage lien caused the properties to 
be sold, and without obtaining leave from Court to bid at the sale, 


“purchased some of the properties benami at an undervalue, it was 
‘held that the sale was rendered nugatory not by the provisions of 


section 294 (though permission to bid granted under that sec- 
tion might have validated the purchase) but by the impos- 
sibility of a mortgagee by such sales and purchases freeing 
himself from the liability to be redeemed. .The learned 
Judges referred among other cases to Bhuggobutty Dosses 
v. Skamachurn Bose (1) and Kamini v. Ramlochan (2) but 
did not refer. to Mohatir Prosad v. Macnaghten (3) nor does it. 
appear to have been cited in argument, 


In the case of Mayan Puthuti v. Pakuran (4) the question for 
decision was. whether a sale in contravention’ of section 99 of the 
Transfer of Property Act was void or merely voidable and-it was 
held that it was the latter. There is an observation however, that ` 
“notwithstanding the confirmation it may be that the sale in question 
cannot affect the right of the appellants owing to the impossibility 
of the respondent as mortgagee, freeing himself by such a sale and 
purchase, from the liability to ‘be ‘redeemed Martand v. 
Dhondo (s).” ‘In that case the sale was in contravention of the 
provisions of-section 99 of the Transfer of Property Act. 

In later case Dharanihota v. Budharasu (6), the Madras- High 
Court declined to’ follow the decisions in Kamini Debi v- Ram- 
lochan (2), and Martand v. Dhando (5). In the case of. Mukam- 
mad v. Dilsukhk Rai (7), where the equity of redemption was not 
sold in execution of a money decree obtained for the mortgage debt. 
Stariley C. J. and Burkitt J. observed “Independently of the -provi- 
sions conained in section 99 of the Transfer of Property Act, we are 
not prepared to hold that a mortgagee is precluded by Jaw from ` 
purchasing the equity of redemption and freeing himself ‘from his - 
liability to bé rédeemed provided | that the purchase is carried out 
in complete good faith and no advantage is taken by him of his 
position as mortgagee. We are not aware of any principle upon 
which such a sale can be impeached merely on the ground that the 
purchaser was a mortgagee of the purchased property.” In a later 


r 


(1) (1876) L L. R. 1 Calc. 347. (a) (1870) 5 B, L. R. 450. 
(3) (1889) I. L. R. 16 Calc, 682; L. R.16 1. A. 107. 
(4) (1898) I. L. R. 22 Mad. 347. ` 15) (1897) 1. Li R. 32 Bom. 624. 
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case Lal Bahadur Singh v. Abharan Singh (1), a Full Bench of the 
Allahabad High Court were of opinion that if a mortgagee brings 
the mortgaged property to sale in contravention of the provisions 
of section 99 of the Transfer of Property Act, such sale is not void, 
‘but merely voidable. Stanley C. J. observed, ‘‘ It seems to me that 
ifthe equity of redemption is sold in execution of a decree and 
purchased either by a third party, or by a mortgagee with the leave 
of the Court, the equity of redemption is transferred from those 
persons who previously held it to the purchaser and that the result 
is that if the sale is neither void nor set aside, there is no longer a 
right to redeem left in the previous owners of the equity of redemp- 
tion.” The question in these cases was whether a sale in contra- 
vention of section 99 of the Transfer of Property:Act is a nullity—a 
question which was settled in our Court by the decision of the Full 
Bench in ‘Ashutosh Sikdar v. Behari Lal (2). But in Pancham Lal 
vv. Kishun Pershad (3). Woodroffe and Caspersz JJ. observed that 
‘it was a well-established principle that a purchase by the mortgagee 
of the equity of redemption constitutes him a trustee for the mort- 
gagor, that he does not (unless there has been a release of the equity 
of redemption or other circumstance which in law would bar his right 
to redeem) acquire an irredeemable title, and that the mortgagor is 
under no necessity to have the sale set aside first in order to be 
entitled to redeem the property, Butin that case although the 
property was sold in.execution of a money decree (ona roka) it was 
governed by the provisions of section 99 ‘of the Transfer of Property 
Act which was then in force. On the other hand, Mookerjee and 
Beachcroft JJ., in the case of Bharat v. Iskan (4) held that a 
‘ mortgagee can purchase an equity of redemption at a sale held in 
execution ofa money decree obtained by a stranger against the 
mortgagor and that he does not hold the equity of redemption as a 
trustee for the mortgagor and for his benefit. The learned Judges 
dissented from the case of Zrusappa v, Commercial and Land Mort- 
gage Bank, Limited (5), and distinguished the case of Panckam Lal 
v. Kishun Pershad (3), on the ground that it was a case of a purchase 
by the mortgagee in contravention of the provisions of section 99 of 
the Transfer of Property Act. The case of Pancham Lal (3), came 
up for consideration before the Full Bench in U#am Chandra Daw 
v. Raj Krishna Dalal (6). It ia contended for the appellant that the 

(1) (1915) I. L. Re37 All 165. 

(2) (1907) 1. L. R. 35 Cale. 61; 6 C. L, J. 320. 

(3) (1910) 12 C. L. J. 574; 14 C. W. N. 579. 

(4) (1917) 27C. L. Ja 431. (5) (1899) 1.-L. R. 23 Mad, 377: 

(6) (1919) I. L. R. 47 Cale. 377541 C. L. J. 98. 
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principle of equity was recognized in that case, but could not be 
given effect to having regard to the form in which the suit was laid. 
The equity of redemption in that case was sold in execution of a 
decree upon a claim not arising under the mortgage, but the prin- 
ciple of equity was considered on the assumption that the sale was 
held in execution of a decree arising under the mortgage. One of 
the learned Judges (Mookerjee J.) expressed his opinion that there 
was no such equity. The other Judges did not express any definite 
opinion as the suit was not one framed for enforcing the trust if any, 
nor brought within the period of limitation prescribed for such a 
suit. It cannot therefore be said that the Full Bench decided the 
point raised before us. 


But the principle of equity enunciated by Macpherson Je in. 


Kamini Dedi’s case (1) was with reference to a simple decree for 
money the repayment of which is secured by a mortgage. In the case 
of Khiarajmal v. Daim (2) also Lord Davey, referred to the prin- 
ciple of equity as applicable to cases where the equity of redemption 
is sought to be taken in execution of a money-decree for the mort: 


gage debt, In the other cases cited above there was either a com - 


travention of the provisions of section 99 of the Transfer of Property 
Act (in cases decided before order 34, rule 14 was enacted) or no 
leave to bid was obtained by the mortgagee. 

It is unnecessary to consider in the present case whether the 
principle of equity is applicable to such cases. In the present case 
the equity of redemption was sold in execution of a decree for 
money upon a claim quite independent of the mortgage. The leave 
of the Court was obtained by the mortgagee, to bid at the sale. 
The judgment-debtors applied for setting aside the sale but the 
application was dismissed by the appellate Court, and the sale was 
confirmed, The equity of redemption passed to the purchaser, 
and no right was left in the mortgagors which they could transfer 


tothe appellant. The appellant in these circumstances cannot 


contend that the purchaser held the property as trustee for the 
mortgagors, assuming that the appellant as a defendant can set up 
the trust as an answer to the suit without bringing a suit to enforce 
the truat if any. 

We are accordingly of opinion that the second contention must 
be overruled. 

The third contention is that the sale having been held ata 
time when a receiver was appointed, without the permission of the 


(1) (1870) 5 B. L. R. 450. 
(2) (1904) 1. L.R. 32 Cale. 296 ; Li R. 32 L A23 
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Court which appointed the receiver, the sale is void, at any rate 
is voidable and can be declared invalid in the present suit. 

As stated above an application for appointment of receiver was 
made on the 17th January, 1913, andj an order was made for the 
appointment on the sth May 1913. On the 2oth June 1973, an 
order was made for appointing Jagabandhu Bose a receiver and for 
removal of defendants r and 2 from possession and delivery of pos- 
session to the receiver. The plaintiff on the 16th July 1913, put in 
a petition to the Court stating that Jagabandhu was unable to work 
and prayed that one Khetra might be appointed receiver. Khetra 
was appointed receiver on the aqth July, 1913, and the Nazir was 
directed to deliver possession to Khetra by removal of the defen- 
dants 1 and 2 from possession. But the sale had taken place on the 
arst July 1913 before Khetra was appointed. It is contended however 
that the order for appointment of Jagabandhu as receiver was made 
before the sale (on the 5th May 1913) and Khetra was appointed in 
his place, that the legal effect of the appointment was to vest the 


-estate in the receiver and the legal possession must be taken to 


have been with the receiver, though no actual possession was 
taken until Khetra was appointed on the 24th July 1013. ` 

As there was no order for security being given by the receiver, 
the order for appointment had the effect of vesting the estate in the 
receiver as between’ the parties to the suit i.e. as between the 
mortgagor and the mortgagee. But in the first place, the plaintiff, 
though he was the mortgagee, obtained the decree in the Small 
Cause Court not as a mortgagee, but as an ordinary creditor, and as 
such stood in the same position as a stranger to the suit. Now the 
tule that “the possession of a receiver may not be disturbed 
without leave, does not apply, so far at least as third persons are 
concerned, until a receiver has been actually appointed, and is in 
actual possession. It is not enough that an order has been made 
directing the appointment of receiver, Until the appointment has 
been perfected and the receiver is actually in possession a creditor 
is not debarred from proceeding to exeoution. The order appointing 
a receiver is for the benefit of the parties to the action. It does not 
affect third persons until the appointment is completed and perfected. 
An execution creditor may therefore seize chattels after an order 
has been made appointing a receiver on his giving security but 
before the security has been given or posšession taken.” (See Kerr 
on Receivers 7th Edition 195—196. Kanailal Jalan v. Manoo 
Bibi (1). In the next place, the sale held without the leave of the 


* (4) (1919) 29 C Ls Je 424 
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Civit. Court which appointed the receiver was not “void, but was only 
1923. voidable. Reference was made to High on Receiver, 4th Edition 
page 167 where it is stated “ Even though an execution has been 
levied upon the property before the appointment of the receiver, it is 
held that there cannot be a lawful sale under such execution with- 
out leave of the Court appointing the receiver......And the sale 
under execution of the equity of redemption of premises which are 
in the possession of a receiver pending a foreclosure suit is void 
and no title thereunder passes to the purchaser.” The property 
in the cases referred to in the above passage’ however was in the 
actual possession of the receiver. In our Court moreover, sales 
of properties in the possession of the receiver without leave of the 
Court which appointed the receiver have not been treated as void, 
but as voidable. Inthe case of Livinia Ashton v. Madhabmoni 
Dasi (1) it was observed “A purchaser of such property (in the 
hands of a receiver) at an execution sale buys at his peril and the 
sale may be cancelled upon an appropriate application to the 
execution Court” and in Kanailal Jalan v. Manoo Bibi (2), the 
learned Judges said, “ It is further clear that the sale held at the 
instance of the Moharaja was at the worst only voidable, in other 
words when property is in the custody of a receiver appointed by 
another Court, a sale under an execution issued by another Court 
may be avoided by an .appropriate process. In the case before us, 
no steps have ever been taken either by the receiver or by the 
beneficiaries for cancellation of the execntion sale in which ihe 
Moharaja became the purchaser.” 

“In the present case it appears from the judgment of the High 
Court discharging the Rule obtained by the Defendants Nos. 1 and 
2 in the proceedings for setting aside the sale, that the sale was 
sought to be set aside on two grounds, one of which was that the 
sale was held without taking the permission of. the Court which 
appointed the receiver. But although the question was raised it 
was abandoned, and the mortgagors having abandoned the point, 
their assignee the appellant cannot be allowed to raise it again by 
way of defence toa suit, We are accordingly of opinion that this 
contention also should be over-ruled. 

Although we are of opinion that the plaintiff purchased the 
property inthe benami of Tinkari, the appeal must fail on our 
findings upon the other two points, 

. The result is that the appeal must be dismissed but we direct 


that each party do bear his own coSts in both Courts, : 
ACT. M. Appeal pitrah 
(1) (1910) 11 C. Le J. 489 (494) 3 14 C. W. N. 560, (2) (1919) 29 C. L. Jo 494: 
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a CIVIL RULE. 


ae Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Rankin. 


MANADANANDA JHA AND OTHERS 
v. 
TARAKANANDA JHA AND OTHERS.* 


Scheme—Modification of—Sckeme for administration of charitable trusi— 
Succession, rules for. 


A Court which bas sanctioned a scheme for the administration of a charitable 
trust, is competent from time to time, to vary the scheme as exigencies of the 
case may require: Prayag Doss v. Tirumala (1) and other cases. 


A clause inserted in the original decree in a suit for removal ofa trustee and 
fora settlement of a scheme for the management of the institution, ran 25 
follows : ‘* Liberty to any person interested from time to time to apply to the 
High Court for any modification of the schedule that may appear to be necessary 
or convenient’? : 


Held, that the High Court wag not competent to vary the rules for succession 
of high priest, which were determined in the original suit according to ancient 
usage. A variation in this respect could not be taken to be‘ a modification of the 
scheme that may appear to be necessary or convenient,” within the meaning of 
the clause. Hence an attempt of the petitioners, who were defendants in the 
original litigation, to have a rule inserted to the effect that certain persons 
were entitled to succeed to the office In certain events, must fail. Their omission 


. to set up the contention now raised, operated as a bar, 


Claims for the office of high priest. 


Rule No, 136 F was issued at the instance of Manadananda Jha, 
who claimed to be the daughter's son of the deceased high priest 
and his adopted son. Rule No. 144 F. was issued at the instance 
of Bhabapritananda Jha, who claimed to be the grandson of the high 
priest (who was removed from the institution), by a predeceased son, 
Rule No. 2 F was issued at the instance of Param Prakashananda 
Jha, the second son of the high priest, who was removed from the 
institution, > 
The material facts appear from the judgment. 


Babus Mahendra Nath Ray, Ram Chunder Mozumdar, Hira Lal 
Chuckerbutty, Mritunjoy Chatterjee, Pramatha Nath Bandopadhya 
and Rama Prosad Mookerjee for the Petitioners. 


® Civil Rules Nos. 136 F. and 144 F of 1922 and 2 F of 1924 In connection 
with Appeals from Original Decrees Nos. 934 and 323 of 1901, dated the 
16th June, 1905. 

(1) (1905) 1. L, R 28 Mad. 319. 
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Dr. Dwarka Nath Mitter, Rai Bahadur Jogendra Chunder 
Ghose, Babus Sarat Kumar Mitter, and Promode Kumar Ghose 
for the Opposite Party. `` E i 

The judgment of the Court was delivered by 


Mookerjee J: The facts material for the determination of 
the questions which require consideration in these Rules may be 
briefly stated, 

On the rsth April 1897 one Umeshananda Dut Jha along 
with two other persons instituted a suit under section 539 of the 
Code of 1882, with the consent of the then Advocate-General, for the 
removal of the high priest of the Baidyanath Temple and for the 
Settlement of a scheme for the management of the institution, 
Sailajananda Dut Jha, the high priest at the time, was the original 
defendant in that litigation. Subsequently his son Param Prakasha- 
nanda Jha and his grandson by a predeceased son Bhabapratananda 
were added as defendants. After a protracted trial, the judgment 
was pronounced on the 4th July 1901 by Mr. Joges Chunder Mitter, 
then District Judge of Burdwan. The substance of the decision 
was that the high priest was ordered to be removed from his office 
and a scheme was drawn up for the management of the institution in 
future. Before’ the decree could be signed, Mr. Mitter left the 
District, with the result that onthe r5th July Igor a decree was 
drawn up pursuant to his judgment and was signed by his succes- 
sor in office, Mr. G. K. Deb. On the 5th August rgor the decree 
was amended by Mr. H. D Carey, the next District Judge, by the 
insertion of several schedules on the basis of the judgment. On the 
same day an appeal was lodged in this Court by the original defen- 
dant Sailajananda Dut Jha, This purported to be an appeal 
against the decree ag signed by Mr G. K. Deb. On the and Decem- 
ber rgor another appeal against the decree was lodged in this 
Court by Puram Prokashananda. During the pendency of the 
appeals in this Court, on the arst April, 1902, a copy of the 
decree as amended by Mr. Carey was attached to the memorandum 
and thereafter the appeals preceeded on the assumption that they 
were directed against the amended decree. On the 16th June rgo5 
this Court pronounced judgments in the appeals : Shailajananda v. 
Umeshanunda (1) The appeal by Sailajananda Dut Jha was 
dismissed but the appeal preferred by Param Prokashananda was 
allowed. The decree of the District Judge was modified at his ins- 
tance, but in the decretal order which was drawn up in this Court 


(1) (1905) 2 C. L. J. 460, 
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the precise variation was not specified. On the 8th September 1910 
this Court proceeded to insert two clauses in the original decree to 
the following effect : First, liberty to any person interested to apply 
to the District Court with reference to the carrying out of the direc- 
tion of the scheme ; and secondly, liberty to any person interested 
from time to time to apply to the High Court for any modification 
of the scheme that may appear to be necessary or convenient. It 
was found necessary to insert these clauses because disputes had 
broken up between the committee of management appointed under 
the scheme and the new high priest Umeshananda Dut Jha who had 
taken charge of the institution on the removal of Sailajananda Dut 
Jha. The principle on which these clauses were inserted in the 
decree was explained by this Court in the following passage of its 
judgment in the case of Umeshananda Jha v, Ravaneswar Frosad 
Singh (x). 

“ The authority of the Court to amend the scheme from time 
to time has not been and cannot possibly be questioned. As was 
pointed out by Mr. Justice Subramaniha Ayyar in the case of 
Prayag Doss Ji Varu v, Tirumala Srirangacharia Varu (a). 
which was subsequently affirmed by the Judicial Committee in 
Prayag Dass Ji Varu v. Tirumala Srirangacharia Varu (3), there is 
ample authority for the proposition that a Court which has sanction- 
ed a scheme for the administration of a charitable trust is competent 
from time to time to vary the scheme as exigencies of the case may 
require. Reference need only be made to the decisions in Attorney 
General v. Bovell (4) Attorney General v. Bishop of Worcester (5), 
Mayor of Lyons v. Advocate-General of Bengal (6), and Re 
Brownes Hospital, Stamford (7). 

The result of the insertion of these clauses was that parties 
interested in the management of the institution did from time to time 
apply to this Court for amendment of the scheme as originally 
settled and one of these instances is to be found in the case of 
Umeshananda Dut Jha v, Ravansswar Prosad Singh (8). A 
copy of the scheme as varied from time to time is not on the 
record of this Court and it is consequently impossible for us to 
state what the precise position of the scheme is at the present mo- 
ment. We shall presently give directions so that this difficulty may 
be avoided in future. 

(t) (1917) 43 1. C. 772 (774). (2) (1905) I. L. R, 28 Mad. 319. 
(3) (1906) I. L. R. 30 Mad. 138, 
(4) (1840) 1 Phillip 76a; 65 R. R. 506. 


(5) (1851) 9 Hare 328 ; 89 R. R. 47. (5) (1876) 1 App. Cas. 110. 
(7) (1889) 6o L. T. 288. (8) (1912) 16 C, L. J. 431. 
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It is sufficient to state for our present purposes that Umeshananda 
who had succeeded Sailajananda died on the rath April rg2r, The 
immediate result was that rival claimants appeared on the scene for 
the office of Sardar Panda or high priest and the Rules which 
are now before us represent the result of this struggle. Rule 136 
has been issued at the instance of Manadananda Jha who claims to 
be the daughter’s son of Umeshananda and his adopted son. His age 
is stated to be 25 years, Rule 144 has been issued at the instance of 
Bhabapritananda Jha whose age is 37 and who is stated to be the 
grand son of Sailajanunda by a predeceased son Tripurananda Rule 
2 of 1923 has been issued at the instance of Param Prokashananda 
Jha the second son of Sailajananda whose age is stated to be 49. 
The object of Param Prokashananda is to secure a variation of the 
scheme so as to entitle him to succeed to the office of high priest 
by right of inheritance. The object of Manandananda Jha as also of 
Bhabapritananda is to remove the bar of age restriction so as to 
enable them to stand for election to the office of high priest. 

It is at this stage necessary to recite that three schedules were 
annexed to the decree when it was amended by Mr. H. D, Carey 
on the 18th January 1902. Schedule (A) sets out the rules for the 
succession of the Sardar Panda according to ancient usage. Schedule 
(B) contains a statement of the duties of the Sardar Panda as” 
ascertained by the Court to be according to ancient usage and as 
laid down for the proper management of the Debutter properties. 
Schedule (C) defines the duties of the committee appointed as part 


‘of the scheme of management decreed in the suit. We are now 


concerned only with the terms of schedule A. This embodies two 
rules in the following terms : - 

(1) The succession to the office of Sardar Panda devolves 
usually upon the first born son of the last Sardar Panda to the 
exclusion of all others, provided that the said eldest son is at least 
45 years of age and otherwise duly qualified, and ifthe said first 
born son be dead, or be disqualified by ill-health or otherwise at 
the time of the said devolution of the office, then his son is 
entitled to succeed, if he be, at least of the said age and otherwise 
duly qualified. . 


(a) Where the person so entitled by inheritance to succeed is 
of an age less than 45 years, another person of the said family, if 
there be any, and in default of such, a person of another fatnily 
being of the said age of 45 years and otherwise duly qualified, shall 
be elected by a majority of votes of the Pandas to hold office for 
life, and on his death, the heir under the first rule above, who was 
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excluded by this election, shall succeed if of the said age of 45 
years and otherwise duly qualified. 

It may be stated at the outset, that it is not competent to this 
-Court.to vary the rules for succession of Sardar Panda which were 
determined in the original suit according to ancient usage. A varia- 
tion in this respect cannot be taken to be “a modification of the 
scheme that may appear to be necessary or convenient,” within the 
meaning of the second clause inserted in the decree on the 8th 

September 1910 on the authority of the cases‘ already mentioned. 
It is consequently inevitable that the attempt of Param Prokasha: 
nanda to havea rule inserted to the effect that the second son of 
the high priest is entitled to succeed to the office in certain events 
must fail. It-may be pointed out that Param Prokashananda was a 
party defendant to the original litigation. He was dissatisfied with 
the decree made therein and did in fact prefer an appeal to this 
Court. At his instance the decree of the trial Court was varied in an 
important particular. It was open to him in that appeal to set up 
the contention which he has advanced in the present Rule. His 
omission then operates as a bar and he cannot now be allowed 
. practically to have a fresh appeal against the decree of the trial 

Court after the lapse of all these years. Similar observations apply 
to the applications made by Manadananda Jha and Bhabapreta- 
nanda Jha for modification of the rules for succession of the Sardar 
- Panda with a view to the removal of the bar of age restriction. 

- - The question, however remains what are the rules for the 
succession of the Sardar Panda according to ancient usage as deter 
mined by this Court, With regard to this matter there has been some 
misapprehension, It has been stated to us that the effect of the 
decision of this Court in the appeal preferred by Param Prokashananda 
has been interpreted to be that the rules for succession of the sardar 
Panda as formulated by the District Judge were maintained and 
that nevertheless an exception was made in his favour—an exception 
which contradicts the rule in a material particular. We have care- 
fully considered the judgment which was delivered in the appeal 
preferred by Paramprokash and we have without hesitation come 
to the conclusion that the effect of this judgment was to modify 
the rules for the succession of the Sardar Panda as enunciated by 
the District Judge, on the basis of the evidence on the record. Mr. 
Justice Harington, after a discussion of-the conflicting evidence on 
this point, formulated the rule in the following terms: 

“If the eldest son of the Ojha has attained the age of 40 at the 
death of bis father, he is entitled to the Ojbaship by right of suc 
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cession. If he has not attained that age there must be an election 
by the Pandas and the person whom they elect as high priest-is 
entitled to fill that office subject only to confirmation by the Govern- 
ment. There are several instances in which a person elected by 
the Pandas was under the age of 40. . But our attention has been 
drawn to no instance in which the person entitled to the Ojbaship 
by succession has been called upon to submit himself to the votes 
of the Pandas if he was over 40 years of age at the time when" the 
office descended to him.” The consequence was that both the rules 
enunciated by the District Judge with regard to the succession of 
the Sardar Panda were modified by this Court because this Court 
took a view of the evidence relating to the ancient usage applicable 
to the subject, different from that adopted by the trial Court. 

In our opinion it is necessary that the decree as framed by the 
District Judge on the 18th January, 1902, should now be amended 
so that full effect may be given to the judgment of this Court deli- 
veréd on the 16th June, 1905, in the appeal preferred by Param 
Prokashananda. The result will be as follows : 

First, the succession to the office of Sardar Panda devolves 
usually upon the first-born son of the last Sardar Panda to the ex- 
clusion of all others provided that the said eldest son is at least 40 
years of age and otherwise duly qualified ; and if the said first born 
son be dead or be disqualified by ill-health or otherwise, at the time 
ofthe said devolution of the office, then his son is entitled to 
succeed, if he be, at least of the sdme age and otherwise duly 
qualified. 

Secondly, where the person so entitled by inheritance to succeed 
is of an age less than 40 years, another person of the said family, 
if there be any, and in default of such, a person of another family 
though not of the same age of 40 years and who is otherwise duly 
qualified, shall be elected, by the majority of votes of the Pandas, 
to hold office for life, and on his death, the heir under the first rule 
above, if he had been excluded by the election, shall succeed, if of 
the said age of 40 years and otherwise duly qualified, subject to the 
approval of the District Judge, 

If this amendment be made the purpose which Manadananda 
has in view will be achieved. But Param Prakasananda will have to 
face an election. 

We must not be taken, however, to decide, apart from the ques- 
tion of age restriction, that either Manadananda or Bhabapretananda 
is otherwise duly qualified for the office of high priest. It has been 

stated before us that as tegards Manadananda there is a question of 
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his title by alleged adoption as the son of Umeshananda, As regards 
Bhabapretananda, it has been mentioned that thera is a question of 
legitimacy. In these circumstances, we express no opinion whatever 
upon the question of right of either of these persons to stand for 
election, and the District Judge will be free to deal with the matter 
on such materials as may be placed before him. The only direction 
that we give at present is that the decree of the District Judge 
' dated the 18th January 1902 embodying in schedule A the rules for 
the succession of the Sardar Panda according to ancient usage be 
amended as stated above. There will be no order for costs of these 
‘Rules. 

We direct that a copy of the decree dated the 18th January, 
1902, as Originally framed together with all modifications which might 
have been made by orders of this Court be prepared and attached 
to the decrees of this Court in F. A. 234 of rgor and F, A. 323 of 
rgor and that hereafter whenever a variation is made by this Court 
in the decree a note thereof be made so as to make it possible for 
the Court to ascertain at a glance the precise condition of the decree 
at the time when the question arises for consideration. 

A. T.M, f “Rules made absolute. 


PRIVY COUNCIL. 


‘Present: Lord Buckmaster, Sir John Edge, Sir Lawrence 
Jenkins, and Lord Salossen. 


RANI JAGADAMBA KUMARI 
a. 
THAKUR WAZIR NARAIN SINGH. 
[ON APPEAL FROM THE HicH Court or JUDICATURE AT PATNA], 


Impartible estate—Partition—Intention—Accretion—Produce of impariible estate 

— Foint family. 

It is competent to a member of a joint family to separate himself from the 
family bya clear and unequivocal intimation of his intention to sever, and this 
is also true with regard to an impartible estate. Clear and strong evidence is 
necessary to establish such separation : Girja Bai v. Sadashiv (1), and Kawal 
Nain v, Prabhu Lal (2) referred to. 


(1) (1986) L. R. 43 L A. t513 L La R. 43 Calce 1031 ; 34C. L. J. 207. 
(a) (1917) L. R. 44 L A. 159; LL R, 39 All, 496; 36G L. Je to}. 
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The produce of an împartible estate does not necessarily belong to and form an 
accretion to the original property. The income when received is the absolute . 
property of the owner of the impartible estate. It differs In no way from pro- 
perty that he might have gained by hia own effort, or that had come;to him 
in circumstances entirely disassociated from the ownership of the Raj. Nor 


could the monies have been used by him for the purpose of acquiring or endow- 


ing an impartible estate, 


In the case of an ordinary joint family estate, the income, equally with the 
corpus forms part of the family property, and if the owner of the estate mixes 
his own monies with the monies of the family property, his own earnings share 
with the property with which they are mingled the character of joint family 
property ; but no such considerations necessarily apply to the income from im» 
partible property. 


Appeal from the decree of the High Court of Judicature at Patria 
(Chapman and Roe JJ) affirming that of the Subordinate Judge 
of Hazaribagh dated the 18th September tort. 


The suit was for establishing the title of the plaintiff to an 
impartible estate known as the Serampore Raj or Gadi and certain 
movable and immovable property, cash and securities which had 
been purchased out of the income of that estate The suit was 
decided against the defendant appellant adversely, with the excep- 
tion of the claim to certain Government securities. The other 
material facts are stated in their Lordships’ judgment and in the 
High Court judgment reported in 2 Patna Law Journal 239. 


De Gruyther, K. C., E. B. Raikes and Palat for the Appellant. | 
A. M. Dunne, K. C., and Kenworthy Brown for the Respondent. 


. i A. V. 

The judgment of their Lordships was delivered by Ë 
Lord Buckmaster :—The appellant in this case is the widow 
of Raja Saroda Narain. The respondent is the nearest male 
agnate of the deceased, being the son of one Nilkantha Narain, 
the original plaintiff in the suit, who was the son of Bharath Singh. 
The proceedings were instituted for the purpose of establishing the . 
title of the plaintiff to an estate known as the Serampore Raj or 
Gadi and certain movable nnd immovable property, cash and 
securities which had been purchased out of the income of that 
estate. The questions. with regard to the estate and the. monies 
and property representing the investments from this income -are 
distinct, and need to be separately considered. They bave both 
been decided adversely to the appellant, with the exception of the 
claim to certain Government securities which will be more specially 
referred to hereafter. Serampore Raj or Gadi is, impartible, and 
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- the family is governed by the Mitakshara law. If there had been 
no division of the family the property would have passed to the 
plaintiff, but itis asserted that Bharath Singh separated from his 
father in his lifetime, and that consequently neither he nor 
the plaintiff was joint in estate with Raja Saroda Narain. 

Now, the facts upon which this. alleged separation is based 
have been concurrently found by the two Courts, and are no 
longer the subject of dispute. The argument properly open to 
the appellant is not upon the facts themselves, but that these 
facts, when accepted, do establish separation. The facts are 
these : The village of Chowrah was granted, at a date not precisely 
ascertained but many years ago, by the then Raja to the plaintiffs 
father Bharath Singh by way of maintenance on a mokurari grant at 
Ja. nominal rent. The plaintiffs father, who died in 1879, does 
not appear to have gone to reside at Chowrah, but the plaintiff 
went there about 1885, when the then Raja was a minor and his 
estate was under. the management of the Court of Wards. The 
effect of this change of residence necessarily effected a separation 
in food and mess. The High Court hold distinctly that there was 
no separation in religion, and the learned Subordinate Judge holds 
that there was no separation beyond the separate living in the 
maintenance village and the consequent separate messing. 

The cases of Girja Bat v, Sadashiv Dhkundiraj (1), and Kawal 
Nain v. Prabhu Lal (2) are clear decisions that it is competent to a 
member of a joint family to separate himself from the family by a 
clear and unequivocal intimation of his intention to sever, and this 
is also true with regard to an impartible estate ; but as in that case 
the person separating forfeits his chance of inheriting the whole of 
the estate by survivorship, it requires strong evidence to establish 
such separation, 

The case in 44 1. A. illustrates this. It was there found that the 
separation relied on was a complete separation in worship, in food, 


and in estate ; and, further there was good reason for the complete 


separation, and that consequently the requisite evidence was forth- 
coming. In this case these conditions are lacking, and their Lord- 
ships are unable to think that there has been any misapplication 
of the principles of law which regulate this question, and the find- 
ings of fact are sufficient to defeat the appellant’s claim. 

The second question gives rise to greater difficulty. It appears 
that Raja Saroda Narain; when he inherited the estate, was a minor. 
The estate was then placed under the custody of the Court of Wards, 


(1) (1916) L. R. 43 L A. 151, (2) (1917) Li R. 44 L A. 159. 
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On his ‘obtaining majority the’ Raja entered into possession and’ l 
appears to have managed the estate with: care and skill, Towards ` 
the end of his life misfortune overtook him and he became insane, 

His estate was once more placed under the custody of the Court of 
Warda, and so remained until his death in 1907. i 


Originally the estate was in debt, and as there is no evidence of 
any acquisition of property from other sources, it follows that all 
the estate possessed by the Raja other than the impartible Raj was 
derived from the income of the Raj itself. In the end this income 
produced very considerable property. There were certain villages, 
certain mortgages—usufructuary and otherwise—sums due on bonds 
and decrees, Government promissory notes to the extent of two lacs, 
and other moveable and immovable properties. With the excep- 
tion of the Government promissory notes the whole of these have 
been awarded to the plaintiff upon the ground that they represented 
an accretion to the estate and descended with it. Their Lordships 
think ‘that this conclusion is wrong, and that its error is due to the 
idea that the produce of the impartible estate naturally belongs to 
and forms an accretion to the original property. In fact, when the 


. true position is considered there is no accretion at all. The income 


when received is the absolute property of the owner of the imparti- | 
ble estate. It differs in no way from property that he might have 
gained by his own effort, or that had come to him in circumstances 
entirely disassociated from the owenership of the Raj. Nor could 
the monies have been used by him for the purpose of acquiring or 
endowing an impartible estate ; such an estate is the result of a special 
grant, and can only be recreated by statute.* It is, therefore, a strong 
assumption to make that the income of the property of this nature 
is so affected by the source from which it came that it still retains 
its original character. l 


It is possible that this confusion is due to the consideration of 
the position with regard to an ordinary joint family estate, In such 
a case the income, equally with the corpus, forms part of the family 
property, and if the owner of the estate mixes his own monies with 
the monies of the family property* as, for example, by putting the 
whole into one account at the bank, or by treating them in his 
accounts as indistinguishable—his own earnings share with the pro- - 
perty with which they are mingled the character of joint family pro- 
perty ; but no such considerations necessarily: apply to the income 


8 These portions in italics were omitted by their Lordships in a revised judge 
ment—Ed, 
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from impartible property. The whole of the evidence on the matter 
in the present case, as stated by the High Court, is as follows :— 

“Some new properties were acquired out of the savings of Seram- 
pore Gadi. When there were savings in my hand I used to send 
the money to the Raja and take receipts from him. The money 
was utilised by the Raja by giving loans and purchasing other 
properties. On some occasions the Raja used to lend the money 
himself, and these sums are not entered in our books. When the 
loan was given through us, then we .used to keep accounts of such 
‘money. I can’t give the sums that passed through our hands or their 
probable amount. The moneys that passed through our hands were 
invested in loan and also in purchasing zemindaris. The incomes 
of zemindaris purchased were also entered in our books. It was 
treated as part of the income of the estate. Loans with interest 
repaid were also entered in our books. That money was also treat- 
ed as part of the estate. All this was done at the instance of the 
Raja. Loans advanced by the Raja personally and not through our 
hands, and those that were not entered in the estate account at the 
time of the advance, the money when repaid used sometimes to 
come to our hands and sometimes paid to the Raja direct, Those 
that came to our hands were entered in our book. What was so 
entered into the estate account was. considered as estate money with 
the Raja’s consent. I can’t say if the Raja purchased any landed 
estate out of the money advanced by him personally.” 

For the reasons already given such a statement is insufficient to 
affect the property with the character of impartibility. Whether it 
be possible in any circumstances to treat moveable property as an 
accretion to a landed estate of this character is a matter not arising 
for decision, 

It is true that in Sarabjit Partap Bakadur Saki v. Indarjit 
Partap Bahadur Sahi (x), it was decided that movable property 

` ċould be so regarded, but as the point does not arise here their 
. Lordships need only say that they must not be regarded as accep- 
ting the soundness of that decision. The facts here are not very 
different from those in Srimati Rani Parbati Kumari Debi v. Jaga- 
dis Chunder Dhabal (2), where it was held that the evidence was 
inadequate to show that certaia mouzahs bought out of the savings 
of the zemindar were: attached to the zemindary. In both Janti 
- Pershad Singh v. Dwarka Pershad Singh (3), and Murtaza Husain 
(1) (1904) I. L. R. 27 All. 203 (253). 
(a) (1902) L. R. 291, A. 8251. L. R. 39 Calc. 433+ 
(3) (1913) L. R. 401. A. 170; L L. R. 35 Alls 3915 18 C. L, J. 200. 
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Khan v. Mahomed Yasin Ali Khan (1), thé addition of family 
property to tle.original Raj is considered.’ Both these cases dealt 
with property other than movable property. In the present case 
their Lordships can see no evidence in the facts stated of any suffi- 
cient intention to treat the acquired. properties—whether the mou- 


. zahs, mortgages or other personal estate~~as part of the original 


Raj. The consequence is that to that extent the appellant succeeds, 
and the decree of the High Court must be varied by declaring that 


the decree for possession made in favour of the respondent. be 
- further varied by providing that it shall not include items 2, 3, 5, 6, 


7, and 9 in Schedule A to the plaint. The meepondént will pay the 
costs of the appeal. 
They will humbly advise His peas accordingly. 


A. T. M, ; Decree varied, 


i 


(1) (1916) L. R. 43 L A. 281; 1. L. R. 38 All. 552; 25 C. L. Jan. 





APPELLATE CIVIL. 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr, 
Justice Cuming, 
RAJENDRA LAL SAHA 
v. ; 
ABDUL KARIM AND OTHERS." 


_ Limit ation Decree, execution afomStep in aid of: vexecution~Continuation 4 


proceeding. 

‘Whether an application is or is not a step i in aid of execution, depends o on the 
circumstances of each case, | 

Objections under sectlon 47 of the Code of Civil Procedure were filed on the 
7th April, 1917 and on the a8th April, 1917, the decree-holder applied for time 
for obtaining copies of the objections and citing witnesses. The cases were 
adjourned'to a6th May, then to the agrd June and again to the asth June. No 


*Appeals from Appellate Orders Nos’ 333 and 334 of 1931, against the . 


- orders of C. Bartely Esq, District Judge of Mymensingh, dated the goth July, 


1921, affirming those of Babu Ram Chandra Banerjee, Subordinate Judge, 3rd 
Court, of Mymensingh, dated the arst February, tgar. 


- 


v 


Voi, XXXVIL) HIGH coURt. 


written statements were necessary and no witnesses were cited. On the 25th June, 
the'decree-holder’s pleader stated that he would not prosecute the cases any further 


: and the executlen cases were accordingly dismissed for non-prosecution. The 


ebjection cases were thereupon disposed of on the next day : 


Held, that an application for execution presented on the 26th April, 1920 was. 


` barred by limitation as, under the circumstances of the case, the application for 
time filed by the decree-holder on the 28th April, 1917, did not constitute a step 
in aid of execution. i 
That the application could not be considered as continuation of previous 
„applications, as the question was not raised in either of the Courts below and as in 
the application the decree-holder asked for other different reliefs. 


Applications for execution of decrees by the Decree-holder. 
The material facts appear from the judgment. 


` Babus Dwarka Nath Chuckerbutty and Gopal Chandra Das 
for the Appellant. 


Sir B. C, Mitter and Babu Ramgati Sirtar for the Respon- 
dents. 


The judgment of the Court was as follows: ° 
These appeals arise out of proceedings in execution of decrees. 


The decrees were obtained on the 22nd May, 1908, and the r3th 
June, 1908, respectively. It is unnecessary to refer to the previous 
execution proceedings. The last execution proceedings were started 
on the a7th November 1976. On the ryth April r917, the judg- 
ment-debtor put in claims which were registered under section 47 
Civil Procedure Code. On the next date of hearing (28th April 
1917), the decree-holder put in a petition to the following - effect :— 
“ Judgment-debtor No. 3 having raised objection to the attachment, 
it is necessary to file written statement and cite witnesses after 
obtaining copy of the objection. It is accordingly prayed that a 
month’s time may be granted to me the decree-holder for adducing 
evidence against the objections of judgment-debtor No. 3.” The 
case was adjourned to 26th May 1917 along with the miscellaneous 
cases (the cases under section 47). On the 26th May 1917 it was 
again ‘adjourned to 23rd June 1917 and again on that day to esth 
June 1917. On the 25th June, 1917, the following order was 
passed :—"“ The decree-holder’s pleader stated that he -will not 
prosecute this case any further. The execution case is dismissed for 
non-prosecution.” The miscellaneous cases were dismissed the next 
day (a6th June 1917). 


The present application was made on the a6th April, 1920 and 
is prima face barred by limitation. The decree-holder relied upon 
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the petition made by him on the 28th April, 1917 for time as consti- . 
tuting a step in aid of execution, and if that is a step in aid of ` 
execution, the present application would be in time. 


A question was raised whether the application dated the 28th ` 
April, 1917 was in the execution cases, orin the objection cases. , 
But both the proceedings were held in the same Court, and the 
number of both the proceedings appear in the application. The 
execution cases were ordered to come on for hearing along with the 
objection cases, and it is accordingly contended that it was neces- 
sary to take steps to remove the bar to the execution by adducing: 
evidence to meet the objections raised by the judgment-debtor. 

It has been held that an application by the decree-holder to . 
summon witnesses ina proceeding originating in a' claimant's ap- 
plication objecting to the attachment of property in execution, is 
a step in aid of execution : see Ali Makammad v. Gur Prosad (1), 
Similarly an application by ‘the decree-holder to summon witnesses 
for determining the standard of measurement to meet the objections. 
raised by the judgment-debtor to the delivery of possession of 
certain properties in execution has been held to be a step in aid 
of execution. [See Kedar Nath Dey v, Lakki Kanta Dey (2)]. 

It is necessary to refer to similar other cases cited before us, 
because there was no application for adjournment in those cases. 
The question in this case is whether an application for time to cite 
witnesses to meet the objection raised by the judgment-debtor, or to 
do some other act, is a step in aid of execution, The decisions on 
the point are not uniform, For instance, in the case of Abdul Hos- 


sein v. Fasilun (3), an application by the decree-holder stating that 


he had at the request of the judgment-debtor released some of the 
properties attached, and asking the Court to postpone the sale, the 
attachment on the remainder of the property, being maintained, was 
held not to be a step in aid of execution, as the postponement of 
the sale had the effect of temporarily, at all events, of retarding the 
execution, A | 
In the case of Zarak Chunder Sen v. Gyanada Sundari (4) the 
learned Judges Petheram C. J, and Rampini J, observed as follows :—— 
“The most favourable way in which the position may be 
described for the decree-holder is to say that the application of the 
16th of March, 1991 was an application for further time 


‘to proceed with the pending execution proceeding, . and then 


(1) (1883) I. L. Ri 5 All. gaa. 
(2) (1917) at C. W. N; 868; 26C. L. J. 115. 
tå), (1892) 1. L. R, 20 Cale, 255. (4) (1896) L L, R, 23 Cale, 817 (830-23). 
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the question is whether, if the Court made an order granting the 
further time asked, such an order is a stp in aid of the execution, “It 
is not necessary to do more than state the proposition to see that 
it is not under the Civil Procedure Code. Decrees are executed by 
the Court on the application of the parties and a step in aid of execu- 
tion means a step taken by the Court towards executing the decree, 
The mere granting of further time to make an applica- 
tion or to deposit money cannot be said to be such a step, 
asthe taking of it does not assist the Court in executing the 
decree or advance the execution proceeding in any way.” In the 
case of Kartick Nath Pandey v. Jugernath Ram Marwari (x), the 
decree-holder applied for time to procure certain extracts and the 
next day the Court ordered him to produce the extracts in a day. 
On the next day, the decree-holder applied for further time which 
was refused and the execution case was struck off. Subsequently, 
the decree-holder made an application for review of the order 
striking off the execution. It was held that the applications for time 
which did not further the excution of the decree but rather retarded 
it, were not applications to take step in aid of execution. The 
application for review, however, was held to be such an application. 


In the case of Zyvylokya Nath Bose v, Jyoti Prokash Nandi (2) 
it was held that an application by the decree-holder to postpone a 
sale not. with a view to enable him to bring the property to sale 
more advantageously for him but upon other grounds is not appli- 
cation to take some steps in aid of execution. 

On the other hand, in the case of Mowar Narsingh v. Mowar 
Kali Charan (3), it was held that an application for adjournment to 
enable the decree-holder to adduce evidence of service of notice 
under section 248 Civil Procedure Code is an application made in 
order to obtain from the Court an order in furtherance of the execu- 
tion of the decree, and that such an application, even though 
refused, is a step in aid of execution, 

The later cases of this Court which have been cited before us 
were not cages where any application for time was made and there- 
fore have not much bearing upon the question before us, 

In the Bombay High Court, however in the case of aridas v, 
Vithaldas (4) an application for time to enable the applicant to obtain 
copies of decrees and judgment made after presenting a darkhast to 
execute a decree was held to be a step in aid of execution, dissent- 
ing from Kartick Nath Pandey v. Jugernath Ram Marwari (1). In 


(1) (1899) I. L. R. a7 Cale, 285, (a) (1903) I. L. R, ṣo Calc. 761. 
- (3) (1999) 14 C. W. Ne 486, (4) (1912) 1. L: R. 36 Bom. 638, 
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Abdul Kader v. -Krishnan (1) an oral application by decree-holder 
foran adjournment to enable him to produce records or evidence 
necessary to effectively conduct the execution proceeding further . 
was held to be an aplication to get an order in aid of execution. : 


It will appear therefore that the decisions on the point are not ` 
uniform. But we think that the question whether an application 
is or is not a atep in aid of execution, must depend upon the 
circumstances of each case. In the present case the objections. 
under section 47 were filed on the ryth April, 1917 and on the 
28th April 19127, the decree-holder applied for time for obtaining 
copies of the objections and citing witnesses. The case was ad- 
journed to 26th May then to the 23rd of June and again to the 
asth of June. No written statement was necessary to be filed and 
no witness was, as a matter of fact, cited. On the 25th June, the ` 
decree-holder’s pleader stated that he would not prosecute the case . 
any further and the execution case was accordingly dismissed for 
non-prosecution. It became unnecessary therefore to proceed with 
the objection cases which were disposed of on the next day. 

It is not clear whether in the Madras case cited above the 
decree-holder filed the ‘ encumbrance certificate” for the produc- 
tion of which he applied for adjournment. In the Bombay case’ 
the deeree-holder did not file the copies for the production of which 
adjournment was obtained. In the-case of Mowar Narsingh 
v. Mowar Kali Charan (2), the application for adjournment 
to produce evidence of service of notice under section 248 Civil- 
Procedure Code was refused by the Court. In all these cases 
the decree-holder applied for adjournment to produce some evi- 
dence which presumably could not. be produced at once. In the 
present case, objections to the execution of the decree were filed 
on the 17th April, and on the 28th April, the decree-holder filed. 
an application not for summoning witnesses, but for time to cite 
witnesses. 

Although an application to the Court to issue summons or do 


some other act necessary for proceeding with the execution case or 


for removing a bar to the execution proceedings would be ṣa step in 
aid of execution, we feel some difficulty in holding that an applica- 
tion for time to cite witnesses irrespective of whether the decree- 
holder does so or not, is a step in aid of execution, It is said that 
although no witness was cited in the present case the decree-holder 
on the 28th April intended to do so. The Court of first instance 
- (8) (1gtg) L L. R. 38 Mad. 695. 
(2) (1999) 14 C. W. N. 486. 
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however observed as follows: “ The real object of the decree- 
holder is to be seen, The decree-holder applied for time but he 
allowed ‘the execution cases to be dismissed for non-prosecution, 
So the intention of the decree-holder was to retard the execution 
and nat to take steps in aid of execution as is now argued before 
us,..... There was no necessity to file written statement in objection 
case under section 47 Civil Procedure Code. Moreover the decree- 
holders cited no witness and took no steps to produce their 
witnesses. The result was that the execution cases were dragged 
for two months more and dismissed for the decree-holder’s default.” 
The lower appellate Court evidently was also of the same opinion. 
It says: “In these appeals the application was for time to take 
copies to file a statement. Its effect was merely to prolong the 
proceedings. The decree-holder did no act and was not asking for 
time to perform an act enjoined either by law or by a specific 
direction of the Court.” 


Without laying down any general rule on the point, we are of 
opinion having regard to all the circumstances of these cases that 
the application for time filed by the decree-holder in the present case 
on the 28th April 1917 did not constitute a step in aid of execution. 


It is next contended that the present application should be treat- 
ed as an application in continuation of the previous application. But 
this question was not raised in either of the Courts below, and the 
application in the previous execution case is not before us, Apart 
from that, in the present application for execution the decree-holder 
applied not only for attachment and sale of the preperties mort- 
gaged, but also for attachment and sale of the other movables and 
immovable properties of the judgment-debtor and for the arrest of 
his person. In these circumstances we are unable to give effect to 
this contention also. 


The appeals must accordingly be dismissed. We make no order 
as to costs. 


A, T.M. l Appeals dismissed, 
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CIVIL RULE. 


Before Mr. Justin C. C. Ghose, and Mr, Justice Cuming, 


ISHAN CHANDRA SARKAR 
V., 
MANMATHA NATH DUTTA.* 
Summary enquiry~-Caleutta Rent Act (II B. G. of 1980), Sec. 30—Criminal 
Procedure Code (Act V of 18y8), Secs, 5 (2), 29+ 
The President of the Calcutta Improvement Tribunal is competent to hold 


summary enquiry referred to in section 20 of the Calcutta Rent Act under the 
provisions of chapter XXII of the Code of Criminal Procedure. 


$ Having regard to the provisions of sectiun 29 read with section 5 (2) of the 
Code of Criminal Procedure, the possibility of the application of the provisions of 
the Code of Criminal Procedure to Courts which are not mentioned specifically 
in the Code of Criminal Procedure, is not excluded. 
Application for Revision under section 435 of the Code of 
Criminal Procedure by the Petitioner. Sa 


-~ The petitioner preferred a complaint before the President of the 
improvement Tribunal against the opposite party under section 20° 
of the Calcutta Rent Act, The learned President declined to take 
any action whatsoever on the complaint on the ground that there 
was no procedure indicated in the Calcutta Rent Act or anywhere 
provided by law for holding a summary enquiry such as is referred 
to in section 20. The other facts appear from the judgment. 


Babu Hira Lal Chakrabutty for the Petitioner. 
No one for the Opposite Party. 
The judgment of the Court was as follows. 


This isa Rule calling on the President of the Calcutta Improve- 
ment Tribunal and the opposite party to show cause why the order 
of the learned President dated the 26th April 1922 should not be 
set aside, or such other and further order made as to this Court 
may seem fit. 


The facts which have given rise to this application shortly stated, 
are as follows :—The petitioner before us is a tenant in premises 64 
and 64-1 of Garpar Road within the limits of Calcutta as defined 
in the Calcutta Rent Act. He was let into possession of 4 rooms 
and a kitchen sometime in November 1918, the rent payable by 
him being a sum of Rs. 15 per month. It is stated that in Febru- 
ary 1920 this rent was enhanced to Rs. 26 a month, and that in 


# Civil Rule No. 22 of 1933, against the order of S. C. Banerji oy Presid 
of the Calcutta Improvement Tribunal, dated the a6th April, ba ’ i 


‘ 
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February 1922 a further demand for a further enhancement was 
imade by the landlord but it was refused by the petitioner. The 
result of the refusal on the part of the petitioner to pay further en- 
hancement was that the petitioner’s landlord namely the opposite 
party cut off the connection with the unfiltered water tap and forci- 
bly dispossessed the petitioner from a room on the ground floor situ- 
ated in 64-1 Garpar Road and prevented the petitioner and his family 
from the use‘of a filtered water tap in 64-1 Garpar Road and by 
cutting off one of the filtered water taps. These things happened 
onthe 4th March 1922. The petitioner being thus put to very 
serious inconvenience and annoyance applied on the 11th March 
1922 to the Controller of Rents in Calcutta for sanction to prosecute 
the opposite party under section 20 of the Calcutta Rent Act. The 
application for sanction was under the provisions of section 22 of the 
Calcutta Rent Act and an enquiry was- made by the Controller of 
Rents in Calcutta. That officer came to the conclusion that the 
allegations made by the petitioner were substantiated to his satis- 
faction and he accordingly granted sanction to the petitioner to 
prosecute the opposite party under section 20 of the Calcutta Rent 
Act. Thereafter the petitioner preferred a petition of complaint 
before the President of the Improvement Tribunal against the 
opposite party under the provisions of section zo of the Calcutta 
Rent Act. The learned President by his order dated the 26th April 
1922 declined to take any action whatsoever on the complaint 
preferred by the petitioner on the ground that there is no procedure 
indicated in the Calcutta Rent Act or anywhere provided by law 
for holding a summary enquiry such as is referred to in section 20 
of the Calcutta Rent Act, The learned President in the course of 
‘his Judgment points cut that under section 23 of the Calcutta Rent 
‘Act the Local Government, was charged with the duty of making 
tules regulating the procedure to be followed in enquiries by the 
President of the Tribunal and that in the exercise of the powers 
vested in them under section 23 of the Calcutta Rent Act the 
Local Government made a rule which was rule 4 to the effect that 
the President of the Calcutta Improvement Tribunal in the matter 
of enquiries referred to in the Act should follow the Code of Civil 
Procedure as nearly as may be. The validity of this rule was dis- 
cussed by this Court in the case of Godordhone Das v. Dook 
Chand (t), and it was ruled by this Court that the rule referred to 
above being rule 4 made by the Local Government under the pro- 
vision of section 23 of the Calcutta Rent Act was ultra vires, It 


Gi) (gat) 33 C L. J. s51 5 25 C. W. N. 661. 


499 


Civi. 


1922. 
ow 
Ishan Chandra 
. 


Manmatha., 


400 THE CALCUTTA LAW JOURNAL. [Vou ¥XXVit. 


Civ. | appears that after the date of this decision by this Court the Local 
sean Government has amended the previous rule by adding to ita pro- 
Ishan Chandra Vi80 to the effect that in making a summary enquiry under sections 
ane 1g and 20 of the Act the President of the Tribunal shall follow as 
ANAK nearly as may be the procedure for conducting enquiry prescribed 
by the Code of Criminal Procedure. The learned President for the 
reasons given by him is however of opinion that the amendment 
made in the previous rules by the Local Government does not meet 
the difficulties to which attention had been previously called. In 
' particular the learned President refers to the question as to whether 
having regard to the provisions of section 5 (2) of the Code of 
Criminal Procedure read with section 29 of that Code provision has 
been’ made by the Local Government in the rules which they have 
made for regulating the procedure to be followed inthe summary 
enquiry under section 20 of the Calcutta Rent Act. 
We have examined the provisions of section 20'of the ' Calcutta , 
Rent Act as also the provisions of sections 5 (2) and 29 of the Code 
of Criminal Procedure as also the sections in Chapter XXII of the ` 
said Code, and for the reasons mentioned below, we are of opinion 
that the President of the Tribunal is competent to hold summary 
enquiry referred to in section 20 of the Calcutta Rent Act under 
the provisions of Chapter XXII of the Code of Criminal Procedure. 
Section 5 of the Code of Criminal Procedure runs as follows :— 
(1) All offences under the Indian Penal Code sball be investigated, 
inquired into, tried and otherwise dealt with according to the pro- 
visions hereinafter contained. (2) All offences under any other law 
shall be investigated, inquired into, tried and otherwise dealt with 
according to the same provisions, namely the provisions hereinafter 
contained as mentioned in section 5 (1), but subject to any enact- 
ment for the time being in force regulating the manner or place of 
investigating, enquiring into, trying or otherwise dealing with such 
offences. Section 29 (1) states, “ Subject to the provisions of sec- 
tion 447, any offence under any other law shall, when any Court is 
mentioned in this behalf in such law, be tried by such Court.” 
The effect of these two sections read with section ao of the 
: Calcutta Rent Act isas we ùnderstand this :—A specific offence 
o was created by section 20 of the Calcutta Rent Act. The Court 
which is to try the person charged with this specific offence is also 
_ mentioned in section 20 of the Calcutta Rent Act, Therefore hav- 
ing regard to the language of section 29 (1) Criminal Procedure 
Code it would appear that the offence created under section 20 of 
the Calcutta Rent Act shall, in the events which have happened, . 
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namely, the Court which is to tty the offence having been mention- 
ed in section 20 of the Calcutta Rent Act, be tried by the President 
‘of the Tribunal, which is the Court mentioned in section 20 of the 
Calcutta Rent Act. Now let us look at section 5 (2) Criminal 
Procedure Code By virtue of section 5 (2) Criminal Procedure Code 
an offence credted “ under any‘other law,” that is, an offence creat- 
ed under section 20 of the Calcutta Rent Act shall be investigated, 
inquired, tried or otherwise dealt with according to the provisions 
of the Code of Criminal Procedure, but subject to any enactment 
for the time being in force. The proviso indicated in section 5 (2) 
Criminal Procedure Code need not be taken into consideration 
because of the fact that in the enactment which created the 
offence no special procedure is indicated, and therefore it is clear 
from the combined operation of sections 29 and 5 (2) of the Code of 
_ Criminal Procedure that the enquiry must be held according to the 
provisions of the Code of Criminal Procedure. 


Now the question arises according to what particular provi- 
' sions of the Code of Criminal Procedure is the enquiry to be held ? 


Section 20 of the Calcutta Rent Act prescribes that the enquiry is. 


‘ to be a summary enquiry. Now if one turns to the provisions of 
Chapter AAII of the Code of Criminal Procedure one finds that 
provision is made there for the holding of summary trials. There 
cannot be any manner of distinction between a summary enquiry 
and summary tral, and we think the provisions of Chapter XXII 
Criminal Procedure Code are applicable to cases which, have to be 
enquired into summarily as indicated in section zo of the Calcutta 
Rent Act. The learned President has observed in his judgment 
‘that Chapter XXII read with Chapter XXIII Criminal Procedure 
Code would appear to be applicable only to the classes of Courts 
mentioned therein. In this connection it isto be observed that 
haying regard to the provisions of section 29 read with section 5 (2) 
Criminal Procedure Code the possibility of the application of the 
provisions of the Code of Criminal Procedure to Courts which are 
not mentioned specifically in the Code of Criminal Procedure is not 
’ excluded. For the reasons given above we think the learned Pre- 
< sident should have followed the provisions of the Code of Criminal 
Procedure and should have held a summary enquiry for the pur- 
pose of determining the complaint preferred before him under the 
provisions of section 20 of the Calcutta Rent Act, 


The Rule is accordingly made absolute in the terms indicated 
above. The petition of complaint will be sent back to the learned 


301 


Crvin. 


1942, 
wwe, 

Ishan Chandra 
poo 

Manmatha. 


Nevember, bers 14, 16, a2 


Pik. catcbirta LAW obria [Von XXXvIh. 


President of the Tribunal to be disposed of having regard to the ° 
observations made above, 


‘Let the records be sent down without delay. 
ATM a ANA made absolute, 


/ 


"PRIVY COUNCIL. 


Dang Lord Phillimore, Mr. Ameer Ali, Sir Lawrence 
Jenkins and Lord Salvesen, ; 


A. E. SALAYJEE 
$ v l 
FATIMA BIBI 


(ON - APPEAL FROM THE CHIEF Court or Lower Bursa.) 


i 


Mahomedan will—Construction—Legacy to keirs—consent, of heirs—Onus. 


A testator under the Mahomedan law cannot leave a legacy to any of his, 
heirs unless the. other heirs agree ; but any single heir may so agree as to bind his 
own share. Such consent must be proved by the heir claiming the legacy, and 
will bind only those of the heirs whose consent is proved. « 

Appeal from a. decree of the Chief Court of Lower Burma, 
reversing a decree of the same Court on its Original Side. . 


The appellant is the eldest son and the respondent the eldest 
daughter of a wealthy Mahomedan in Burma. The father died in 
1907, leaving a will by which he appointed the appellant as the sole 
executor and trustee and directed that all his (testator’s) properties 
should be sold, that a fourth share of the proceeds should be utilis- 
ed for certain specific bequests to near relatives and mosques, that 
the executor and trustee shall dispose of the remainder as he should 
think proper, that the testator’s heirs should not be entitled to ask 
for an account from the executor regarding such disposal and that 
the executor shall be entitled toa cominission of ten per cent on 
cash coming into his hands as sale proceeds. The appellant took 
possession of the entire estate of the testator and collected the rents 
and profits thereof. In May 1917, the respondent demanded that 
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the estate should be sold and a distribution of the proceeds to be 
made according to Mahomedan law. She claimed that the provi- 
sion of ten per cent commission in the will was invalid as being in 
contravention of Mahomedan law. ‘The appellant refused to 
comply with the demand and the present action was commenced in 
1917. The trial Judge Mr. Justice Young held that allthe adult 
heirs of the testator other than the respondent had consented to 
the provisions of the will, that the respondent had impliedly con- 
sented and that the appellant was entitled to the ten per cent com- 
. mission under the will. On appeal, the Chief Court on its appellate 
Side held that there were no justifying circumstances to infer im- 
plied consent on the part of the respondent and decreed the 
respondent’s claim for a distribution of the whole undisposed of 
. estate among the testator’s heirs according to law, but that the 
benefit of this declaration was to be confined to the respondent and 
the three minor defendants in the suit. The appellant preferred 
the present appeal. 


De Gruyther K. C. and Parikh for the Appellant argued that 
the respondent had consented impliedly to the provisions of the 
will and that the appellant was entitled to the commission as all 
the adult heirs of the testator had consented to the provisions of 
the will, 


Dunne K.-C. and Sanders appeared for the Respondent. 
The judgment of their Lordships was delivered by 


Lord Phillimore: The dispute in this case arises in the course 
of the administration of the estate of a wealthy Mahomedan, who 
died on the 25th February, 1907, having left a will dated the r5th 
June, 1903, which was admitted to probate on the 18th March, 1908. 
By that will he left his only son, the defendant in this suit and the 
present appellant, his executor, and he gave him certain powers and 
professed to entitle him to a commission of 10 per cent on the 
proceeds of the sale of all his estate. That provision is twice over 
expressed, but substantially the effect is the same on the two occa- 
sions, He also, instead of reserving, as by Mahomedan law he could, 
one-third of his estate for his general disposition, reserved somewhat 
less—-one-fourth, and with regard to that fourth he directed the exe- 
cutor, whom he described also as “executor and trustee” to pay 
certain charitable legacies amounting to Rs. 13,700, directing at the 
same time that none of his heirs or any other persons should be 
entitled to have any right to claim an account of his disbursements 
from the executor, and, with regard to the balance of the fourth 
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share he gave it to the executor to spend orto dispose of in such 
manner as to him should seem fit and proper. This has been treat- 
ed in both Courts as a legacy of the residue of the fourth share to 
the defendant, the present appellant. 


There were various heirs, widows and children, by yarious 
families. The plaintiff and respondent now, a widow lady, was the 
eldest sister and of the same full blood as the defendant, appellant, 


In 1917 she instituted this suit alleging that the two provisions 
for the benefit of her brother, namely, that giving him 10 per cent., 
and that giving him the balance of the fourth share, were contrary 
to Mahomedan law. It appeared in the course of the suit, if it had 
not appeared before, that several of the heirs had agreed neverthe-~ 
less tə the appellant retaining his interest, as, according to Maho- 
medan law, they could, but there remained the plaintiff, and there 
remained three minor children, and the contest in the suit wag 
. with regard to the plaintiff. The Mahomedan law does not allow 
a testator to leave a legacy to any of his heirs unless the other heirs 
agree, but any single heir may so agree as to bind his own share, 
and, therefore, when it appeared in the course of the suit that the 
other heirs had agreed, the only contest was as regards the plaintiff 
and the three minors. As regards the three minors there could 
be no question of their consent and the dispute therefore turned on 
the question whether the plaintiff had consented or not. 


Now the burden of proving that consent was on the appellant, 
the defendant in the suit. Both parties tendered oral evidence, each 
putting his or her case more strongly than the trial Judge thought 
was correct ; the plaintiff averring that she had protested from the 
first and had ‘been put off by a promise that she should have her | 
proper share (this the trial Judge did not accept) ; the defendant aver- 
ring on the contrary that he had made quite clear to the plaintiff 
what the provisions of the will were, and the plaintiff, regarding him 
as the only male in the house, had expressed not only her consent 
but her pleasure that he should have this benefit. With regard 
to that the trial Judge found that there was oath against oath ; that 
. there was no corroboration, the only other person present being the | 
husband of the plaintiff, who was by this time dead, and, in the end, 
he was nöt satisfied that this consent was proved. He thereupon. 
said that there was no direct evidence of explicit consent and the” 
question turned upon whether there was implied consent and the 
only two grounds of implied consent that he replied upon were delay 
and’a certain transaction with regard to a loan and the interest upon 
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it, On those materials he found in favour of the defendant that 
there was an implied consent- 

The plaintiff appealed to the Chief Court, and the Chief Court 
reversing the decision of the primary Judge, found that there was 


not sufficient evidence of an implied consent, and the learned . 


Judges agreed with the trial Judge that there was no proof of an 
explicit consent. 

Thereupon this appeal was brought; but, in their Lordships’ 
opinion, unsuccessfully. The burden of proof was as already 
stated, upon the defendant, and the only two elements to be con- 
sidered were the question of time and the question of the loan, 
As to the first the delay is explained because the estate was not 
in fact realized until after the suit—by general consent only reali- 
zed in parts from time to time-~and there was no such realization 
and no such stating of accounts, even temporary or provi- 
_ sional stating of accounts, as could be suggested to have shown to 
the plaintiff that the estate was being divided upon the footing that 
the defendant was to be ent.tled to retain these advantages, for 
both Courts decided that both these advantages were legacies which 
had to be justified. 

With regard to the loan it appears that in 1908 the lady’s hus- 
band wanted some money to release a mortgage on his house, and 
- the lady, not unnaturally, went to her brother, who was collecting 
money from time to time and asked - for some money—it was not a 
very large sum—to enable her to pay off this mortgage. He there- 
upon appears to have said that he had no money, but as the lady 
was pressing him and he probably felt that he was an accounting 
party, he offered to borrow it, but said that she would have to be 
surety for the loan. She was prepared to do this but demurred to 
paying interest. Up to that point the parties are in substantial 
agreement. He did borrow money ; she did, jointly with him, exe- 
cute the promissory note to a Chetty, and she took from ber brother 
a letter promising her that she s: ould not have to pay the interest. 


Now what was the reason of this transaction? It is suggested for . 


the defendant that she said to him that he was taking great advan- 


tages under their father’s will—more than the Mahomedan law 


allows, and‘.therefore the least he could do was to pay this interest. 
She denies this and says that she was asking for some of the money 
which was coming to her, and therefore it was quite right that he 
should relieve her from paying this interest. Now if it had appeared 
that he had really relieved her from paying the interest there would 
be some substance in the contention, although their Lordships do 
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not say there would be very much substance in it then. But, it 
appears that he has now debited this lady, as part of her share, with 
the interest on this loan. After that it becomes of less importance 
to consider this transaction, but, even apart from that, the trans- 
action is far from sufficient by itself to support an implied consent. 
That is the view the Chief Court took, and, their Lordships think, 
quite rightly, and, therefore, they will humbly recommend His 
Majesty that this appeal should be dismissed with costs. 

Mount, Sterry and Wheeler—Solicitors for Appellant. 

Bramall & White—Solicitors for Respondent. 


K.Y. LN, 


Appeal dismissed, 


PRESENT: Viscount Cave, Lord Shaw, Lord Phillimore, Six 
John Edge and Mr. Ameer Ali, 


BADRI NARAIN SINGH 
v. 
HARNAM KUAR AND OTHERS, 


[ON APPEAL FRON TAE COURT OF THE JUDICIAL COMMISSIONER 
or Ovpa.] 


Oudh Estates Act (I of 1889), Section 8, List 4, Section 23—Su#ccession— Ordi- 
nary law! —Male primogeniture Sanad—Hoidence of instances of widows’ 
succession prior to Sanad—Crown Grants Act (XV of 1895) $. 3. 


In 1863, the estate of Mahal Tajpur was granted to an ancestor of the parties 
under a male primogeniture sanad. The estate was entered under List 4 pré- 
pared under section 8 of the Oudh Estates Act. Intestate succession to such, 
estates in List 4 is to be regulated by the ordinary law applicable to the parties, 
under section 23 of the Act. On the death of tho last holder in 1907, his widow 
took possession of the estate as het husband died intestate: the appellant sued 
for possession as the last holder’s heir;under the primogeniture rule of succes. 


sion: 

Held, (1) that the words “ ordinary law” in section 23 have not the effect 
of displacing the rule of succession prescribed by the Sanad under which the 
estate is held ; and (2) that, having regard to section 3 of the Crown Grants Act 
of 1895, evidence of widows’ succeeding prior to the Sanad cannot be led to 
prove a custom contrary to the terms of the sanad: Brij Indar Bahadur Singh 
v. Ranee Janki Koer (1); Musammat Parbati Kunwar v, Rani Chandarpal 


(1) (1877) L. R. 5 L A, 1 (13) 
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Kunwar and others (1) distinguished: Narendra Bakadur Singh v. Achal 
Ram (2); Debi Baksh Singh v. Chandrabhan Singh (3); Sitla Baksh Singh v. 
Sital Singh and others (4) followed. Thakur Shed Singh v. Rant Raghubans 
Kunwar and another (5) referred žo. y 


Appeal from a decree of the Court of the Judicial Commissioner 
of Oudh, affirming a decree of the Court of the Subordinate Judge 
of Partabgarh. 


The suit was brought by the appellant to recover possession 
of the estate of Mahal Tajpur in Oudh on the death of the last 
holder intestate in 1907. The estate was granted in 1863 under a 
sanad which provided that, in the event of the holder dying intes- 
tate, the estate shall descend to the nearest male heir according to 
the rule of primogeniture. The estate was also entered in lists 1 
and 4 prepared under section 8 of the Oudh Estates Act. The 
provisions of section 23 of the Act are applicable to the estates 
entered in list 4. Section 23 provides that the succession in cases of 
intestacy shall be regulated by the ordinary law to which the mem- 
bers of the intestate’s tribe and religion are subject to. 

The question in the appeal is whether the rule of succession 


laid down in the sanad applied or whether the widow of the intes- 


tate was entitled to succeed under section 23 of the Act. 


The appellant claimed the estate under the rule of succession 
laid down in the sanad. The widow resisted the action on the 
ground that the provision in the sanad is nullified by section 23 of 
the Oudh Estates Act I of 1869. The Subordinate Judge dismissed 
the suit, holding that the * ordinary law’ referred to in section 23 
did not include the provisions in the sanad and that the custom of 
primogeniture was not made out. On appeal, this decree was 
affirmed by the Court of the Judicial Commissioner. Hence the 
present appeal. 

The facts and the reasons given by the Judicial Commissioners 
for the conclusions arrived at by them are fully set out in the judg- 
ment of their Lordships. 


. Dunne K. C. and Brown for the Appellant: It is admitted that 
‘the appellant is the nearest male heir of the deceased intestate. 
Under the rule of succession laid down in the sanad under which 


(1) (1909) L. R. 36 1. A. 125; L L. à 31 All. 457; 10 C. L. J. 216, 
(a) (1893) L.R.20 L Aw 773 hL Le 20 Calc. 649. 

(3) (1910) L. R. 37 I. A. 1683 1. L, R. 32 All. 599; 12 C. L. J. 303 
(4) (1921) L. R. 48 L A. 2285 33C. Le J. 520. 

(5) (1905) L. R. 32 1, A. 203; L L. R, 27 All. 634; 3 C. L, J. 104. 
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the estate is at present held, he is entitled to succeed to the estate. 

The words “ordinary law” in section 22 of the Oudh Estates Act 

of 1869 were interpreted by the B: ard. to include the rule of succes- 
sion laid down in a primogeniture sanad : Debi Baksh Singh v. 
Chandrabhan Singh (1); Sitla Baksk Singh v. Sital Singh (2), 
There is no reason why the same words in section 23 should be 
interpreted in a different way. The didum in Brij Indar Baha- 
dur Singh v, Janki Koer (3) that the sanad was superseded by the 
Act, had no reference to estates entered-in list 4. It was a case of 
an estate in list 2 and the case was distinguished on that ground 
in the later case of Debi Baksh Singk v. Chandrabhan Singh (1). 
Parbati Kunwar v. Chandarpal Kunwar (4) though a case under 
list 4, was decided ona finding as to custom. Further the rival 
claimants were both females and both would have been excluded . 
under the rule of succession in the sanad. The legislature specifi- 
cally put special limitations of succession to estates in list 3 : Section 
22 clauses r to ro. Section 23 was made applicable to estates in list 
4. The provisions inthe sanad regulate the succession under sec- 
tion 3 of the Crown Grants Act of 1895 ; Sheo Singh v, Raghubans 
Kunwar (5). 

De Gruyther K. C. and Dude for the Respondents: In this 
case the provisions of the sanad have no application. Section 23 | is 
clear. The title rests upon the summary settlement and not upon 
the sanad: See Letter of October, 10, 1859, para 2 (Schedule I 
to Act I of 1889). Estates entered in lists 2 and 3 are the only ones 
in which succession by primogeniture rule applies either by custom 
or the sanad. Entry in list 4 showg that the primogeniture rule 
does not govern the succession. The grantees: could have elected 
under section 9 to be entered in list 3 if they wanted the sanad to 
apply : Brij Indar’s case (3) and Parbati Kunwar’s case (4) substan- 
tially support the respondents’ contention. Debi Baksh’s case (1) 
arose under list 5 and not under list 4, 

Dunne K. C. replied. 

The judgment of their Lordships was delivered by 

Viscount Cave :—This is an appeal by the plaintiff in the suit 
from a decree of the Court of the Judicial Commissioner of Oudh 
affirming a decree of the Subordinate Judge of Partabgarh by 


© (D (1910) L. R. 37 I. A. 168; 1. L. R. 32 All. 599; 12 C. L, J, 303. 
(2) (1921) L. R. ABI. A. 228 ; 33 C. L. J. 530. 
(3) (1877) L. R. 5 L A. 1 (13). 
{4) (1909) L. R. 361. A. r25; L L. R. 31 All. 457; 10C. L.J. 216. 
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which the plaintiff's suit was dismissed. The question raised is 
as to the title to an estate in Oudh of considerable value known as 
the Mahal Tajpur. 

Lal Ajodhia : Bakhsh, the ancestor of the plaintiff, belonged to 
a family of Bisen Thakurs long settled in the district of Partabgarh, 
and was the owner of an estate called Kundrajit or Shamspur. At 
the time of the Mutiny, this family had four branches representing 
the descendants of the four sons of Lal Ajodhia Bakhsh; the first 
branch being represented by Thakurain Baijnath (a widow), the 
second by Lal Chhatarpal, the third by Lal Surajpal and the fourth 
by Lal Chandrapal. On the annexation of Oudh in 1856, 
this estate, with the remainder of the soil of the province, was con- 
fiscated by the British Government, which assumed the right (as 
stated in Lord Canning’s Proclamation of the rsth March, 1858), 
to dispose of it in such manner as it thought fitting, Lal Chhatar- 


pal had taken action against the British Government, but Thakurain. 


Baijnath had been loyal ; and ultimately by a sanad, which is un- 
dated but which appears from otber documents to have been exe- 
cuted in the year 1863, the Chief Commissioner of‘ Oudh under 
the authority of the Governor-General granted the estate of Kundra- 
jit to the above-named four persons, Thakurain Baijnath, Lal 
Chhatarpal, Lal Surajpal and Lal Chandrapal,.and their heirs, sub- 
ject to the usual conditions as to the surrender of arms and loyalty 
to the British Government. The sanad was in the form then 
commonly adop‘ed' and contained the following clause :— 

“ It is another condition of this grant that, in the event of your 
dying intestate or of any of your successors dying intestate, the 
estate shall descend to the nearest male heir according to the rule 
of primogeniture, but you and all your successors shall have full 
power to alienate the estate, either in whole or in part by sale, 

‘mortgage, gift, bequest, or adoption to whomsoever you please,” 


Chhatarpal appears to have objected to the sanad on the ground 


that he was alone entitled to the whole estate, but it was ultimately 
accepted by him and by the other grantees. 

On the passing of the Oudh Estates Act (Act I of 1869), the 
four grantees above named (bracketed together), were entered as 
owners of Kundrajit in List I and List 4, as prepared under section 
8 ofthe Act. There appears to have been no reason why they 
should not have been entered in List 3 as owners of an estate 
- regulated by the rule of primogeniture ; but they may have pre- 
ferred not to be subject to the special rules of succession which, 
under section 22 (clauses 1 to 10) of the Act, apply to estates 
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entered in that List. In any case, this is now immaterial, 
as the estate must be dealt with according to the rules regulating 
estates entered in List 4. 

In orabout the year 1872, Kundrajit was divided into four 
Mabals, which were allotted to the four branches of the family, 
Mahal Tajpur being allotted to Chhatarpal, The effect of this parti- 
tion was that this Mahal was held by Chhatarpal alone asan 
impartible taluq on theterms of the sanad and of the Act of 
1869. 

Chhatarpal died on the r9th October, 1899, and was succeeded 
by his son Lal Ram Kinkar. On the death of the latter without 
issue on the 6th October, 1907, his widow, the first respondent, 
Thakurain Harnam Kuar, took possession of Tajpur and the lands 
then held with it. Thereupon, the appellant, Babu Badri Narain 
Singh, who was the son of Chhatarpal’s eldest brother and was the 
nearest male heir in line and degree, claimed to be entitled to the 
succession ;and on his right being disputed he commenced, in 
1913, the present suit against Thakurain Harnam Kuar and 
other members of the family for possession of Tajpur and other 
lands, By his plaint, he claimed possession (a) under the terms of 
the sanad, (6) by an alleged family custom of succession by male 
lineal primogeniture, and (A) under a will executed by Chhatarpal on 
the 6th September, 1899. This will, having been executed less than 
3 months before the death of Chhatarpal, is now admitted to have 
been inoperative (under section 13 of the Act of 1869), to pass the ` 
estate, and it need not be further referred to, 

The suit was heard by the Subordinate Judge of Partabgarh, 
who held that the alleged custom was not proved, and that having 
regard to section 23 of the Act of 1869, under which the succession | 
on intestacy to a taluqdari estate entered in List 4 is to be “ regu- 
lated by the ordinary law to which the members of the intestate’s 
tribe and religion are subject,” the succession in this case was to 
be regulated not by the sanad but by the law of the Mitakshara. 
He accordingly held that the widow of Lal Ram Kinkar was entitled 


" to succeed, and dismissed the suit. 


On appeal the Judicial Commissioners differed on the question 
whether the sanad applied ; but they agreed in holding that there 
was an established custom in the family that the widow should 
succeed, and that this custom continued notwithstanding the for- 
feiture and re-grant of the estate, and they accordingly affirmed the 
decision of the Subordinate Judge. . Against this decision the 
present appeal was. brought, i l 
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It is not and cannot be disputed that, if the rule of succession 
laid down in the sanad of 1863 is to have effect, the appellant as 
the nearest male heir is entitled to the succession ; and in the 
argument for the respondents, the principal stress was laid upon the 

“contention which prevailed with the Subordinate Judge, namely, 
that the effect of section 23 of Act I of 1869 was wholly to displace 
the rule of succession prescribed by the sanad and to substitute 
for it the ordinary rules of succession prevailing among Hindus who 
are subject to the law of the Mtakshara. This contention was 
disposed of by the First Judicial Commissioner in manner appear- 
ing by the following extract from his judgment :— 


“ The meaning of the words ‘ordinary law’ has been the subject 
of much discussion in this case. It could not merely imply the 
personal law of the intestate’s tribe and religion, because the perso- 
nal law applicable to Hindus and Muhammadans has, in many 
instances, been modified and is controlled by the Indian Statutes. 
In the case of Hindus, for instance, the personal law of Hindus is 
controlled and governed in some respects by the Caste Disabilities 
Removal Act (XXI of 1850), the Hindu Widows Re-marriage Act 
(XV of 1856), the Hindu Wills Act (XXI of 1870) and the provi- 
sions of the Transfer of Property Act (IV of 1882) and the Crown 
Grants Act (XV of 1895), wherever they are applicable. In the 
case of Muhammadans, the provisions of the Muhammadan Law 
-are similarly controlled and governed in some respects by the Trans- 
fer of Property Act (IV of 1882), wherever they are applicable. It 
cannot, therefore, be said that a reference to the ‘ ordinary law’ in 
section 23 is merely meant to imply the personal law uncontrolled 
by custom or acts of the Indian Legislature, As pointed out by 
Lord Hobhouse in a case of List 2 the effect of the rth sub- 
section of section 22 is simply to refer the parties to the law 
which would govern the descent of the property when the special 
provisions of the Act are exhausted and such ordinary law would in- 
clude custom: Bhat Narendra Bahadur Singh v. Achal Ram(t). 
In Parbati Kuar v. Chandrapal Kuar (2), Lord Collins applied 
the samo rule toa case of List 4, governed by section 23. In 
other words, when the special rules of succession laid down in 
section 22 are exhausted and section 22, clause (11) is reached, 
or when section 23 is applicable, the situation governing the succes- 
‘sion bas to be found apart from the Statute, that is, in the ordinary 


(1) (1893) la Le R. 20 Cale. 649 (654)o 
(2) (1909) I. L. R. 31 All. 457 (474) 
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law applicable as if Act I of 1869 had not been passed. That 
ordinary law would include not only custom but also a sanad, 
where the sanad contains a rule of succession which is enforceable 
by Statute.” 

Their Lordships agree with the reasoning and conclusion of the 
First Judicial Commissioner ; and indeed no other conclusion is 
consistent with the decisions of this Board in Narendra BSakadur 
Singh v. Achal Ram (1); Debi Bakhsh Singh v. Chandrabhan 
Singh (2), and Sitla Baksh Singh v. Sital Singh and others (3). 
These decisions clearly establish that the “ ordinary law” referred 
to in the Act is the law which would govern the parties apart from 
the statute and includes any sanad giving title to the property in 
dispute. It is true that these decisions were rendered with refer- 
ence to clause rr of section 22, and not with reference to section 
23 of the Act; but the terms of the latter section are precisely 
similar to those of section 22 (rr), and their Lordships see no. 
sufficient reason for giving to them a different construction. It 
may be added that the Oudh Estates (Amendment) Act, 1910, 
has no application to this case, which arose before that Act was - 
passed. ; 

An argument was founded, as in the cases cited, upon the dic- 
tum of Sir Barnes Peacock in Bij Indar Bahadur Singh v. Rance 
Janki Koer (4), that in that case “ the limitation in the sanad was 
wholly superseded by Act I of 1869, and that the rights of the par- 
ties claiming by descent must be governed by the provisions of 
section 22 of that Act.” But it must be remembered that in that 
case (which arose under List 2) the contest was between the female 
heir of the grantee (a widow) and the heir of her late husband, | 
neither of whom could claim under the sanad ; and this being so, 
the case is no authority for the view that the effect of section 22 
(x1) or of section 23 of the Act, was wholly to destroy-the rules of 
succession laid down under sanads which had heen so recently 
granted. Probably the dictum means no more than this, that 
the Act supersedes the sanad where the two are in conflict, 
Reliance was also placed on the case of Musammat Parbati Kun- 
warv. Rani Chandarpal Kunwar and others (5), which arose 


` under List 4 ; but that case was argued (doubtless for good reasons) 


without any reference whatever to the sanad and cannot, therefore, 
be taken as an authority on the question now under discussion. 


(1) (1893) L. R. 201. A. 77, 7 
(a) (1910) L. R. 37 1. A. 168. (3) (1921) L. R. 48 L A. 298. 
(4) (1877) L. R. $ 1, Ae 13. - (5) (1909) L. R. 36 1. A, rag 


1 


Vol xžkvīii.j _ | BRIVY COUNCİL, 


In their Lordships’ opinion this argument fails. 
`. With regard to the question of custom, the decision of the 
Judicial Commissioners appears to have been founded on certain 
instances in which the members of the family of Lal Ajodhia Bakhsh 
were succeeded by their widows ; but all these instances with one 
exception, occurred before the forfeiture of the estate in 1856 and 
the grant of a new title. upon the conditions laid down in the sanad ; 
and they cannot be used to set up a rule of succession directly 
contrary to the terms of the sanad under which the estate is now 
held. The Crown Grants Act of 1895, section 3, enacts that all 
provisions, &c., contained ina grant “shall be valid and take 
effect according to their tenor, any rule of law statute or enactment 
of the Legislature to the contrary notwithstanding,” and full effect 
was given to this enactment in Zhukur Sheo Singh v. Rant Raghu- 
bans Kunwar and another (1). The exception was in the case 
of the widow of Surajpal, one of the grantees under the sanad of 
1863, who appears to have been allowed to take possession of 
his estate to the exclusion of his male heirs; but this single 
instance, which is unexplained, is wholly insufficient to establish 
a custom binding on another branch of the family. This argument, 
therefore, also fails, and the appellant’s title prevails. 
For the above reasons their Lordships will humbly advise His 
_ Majesty that this appeal should be allowed ; that the decree of the 
Court of the Judicial Commissioner and the decree of the Subordi- 
- nate Judge should be set aside ; and that the appellant should be 
held entitled to possession of Mahal Tajpur with any accretions 
thereto and to an account and payment of mesne profits, The 
respondents will pay the costs of the appellant in both Courts and 
his costs of this appeal. 


Douglas grant; Solicitor for the appellant : 
T. L. Wilson & Co: Solicitors for the Respondents : 
K. V. L, N. Appeal allowed. 


+ 
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APPELLATE CIVIL 
Before Mr. Justice C. C. Ghose, and Mr. Justice Chotsner, 


DEBI PROSAD BHAKAT 
v. 
OFFICIAL TRUSTEE OF BENGAL.* 


Appeal~Order of remand passed by Special Fudge—Landlerd purchasing part 
of jote in execution of rent decree— Wrongful eviction. 


No appeal lies against an order of remand passed by the Special Judge under 
the provisions of the Bengal Tenancy Act: Mothur v. Tara Sunkar (1), and 
Mathura v. Basanta (2) followed. 


The plaintiff landiord executed a decree for rent obtained by his predecessor- 
In-interest and caused soven jotes held by the tenant to be sold The jotes were 
divided into two jotes. The landlord purchased the jotes in the execution sal. 
On the objection of the tenant, the sale as regards one of the jotes was set aside. 
As no objection to the sale was made as regards the other one, the sale was made _ 
absolute ; ; i 

Held, that there was no wrongful eviction of the tenant at the instance of the 
landlord. The rent decree in execution whereof the sale followed, was binding 
on the tenant. 


Appeal by the Defendant. 


Application by landlord under section 105 of the Bengal 
Tenancy Act for settlement of fair and equitable rent. 


: The material facts appear from the judgment, 
Babu Panchanan Ghose for the Appellant. 


Babus Dwarka Nath Chuckerbutiy and Santosh Kumar Bose 
for the Respondent. 


The judgment of the Court was as follows : 


The hearing of this appeal has taken considerable time—a fact 
which, however, need not be regretted by any body for we have had 
the pleasure of listening to an elaborate and earnest argument on 
behalf of the defendants tenants and nothing which the ingenuity 
and industry of the learned vakil for the appellant could discover 
in support of the position taken up in the grounds of appeal has 


® Appeal from Order No. 34 of 192%, against the order of Paroda Kinkar 
Mukerji Esq., Additional Special Judge, ist Court, of Midnapur, dated the sth 
August, 1921, reversing the decision of Babu H. Banerjoe, Revenue Officer of 
Midnapur, dated the 28th June, 1919, and remanding the case for trial. 


(1) (1903) 7: C. W. N. 440. (a) (1908) I. L. R. 3G Cale. 510, 
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Bighas and s cottas, an area which formed the balance of the lands 

comprised in the original 7 jotes. This was sometime in 1903 and 
it appears that thereafter the tenants defendants had remained in 
possession of the last-mentioned area without payment of any rent. 
The landlord sometime in 1.,06-1y07 instituted two suits for arrears 
of rent in respect of the lands comprised in the original 7 jotes. 
The tenants replied that they were not bound to pay any rent for 
the lands of the original 7 jotes for the simple reason that they were 
not in possession of a portion of those lands, namely, 68 bighas 
3 Cottas possession of which had been taken delivery of by the 
landlord after the sale in execution of the decree for the arrears of 
rent. It was contended on behalf of the tenants in the said two 
suits for arrears of rent that there had been a wrongful eviction or 
ouster from a portion of the lands of the original jote at the instance 
of the landlord and that in law there followed a complete suspen- 

sion of rent ; this view was given effect to by the Courts and the 
result was that the landlord was met with the answer that in the 

circumstances no claim for arrears of rent could be sustained, It is 

however to be observed that in the rent suits it was not brought to 
the notice of the Courts by either side that 68 bighas and 3 cottas 
had been sold in execution of a decree for arrears of rent and that 
the landlord had purchased the same and had taken delivery of 
possession thereof in satisfaction of the decree for arrears of rent. 

Be tbat ‘as it may, it appears from the proceedings in the record-of- 

rights cases that in respect of 111 bighas and 5 cottas the defendants 

were recorded as non-mokarari. permanent-tenure-holders under the 

plaintiff with a rent of Rs, 133-714-134 pies. Thereupon the present. 
plainuff applied for settlement of fair and equitable rents under the 
provisions of section 105 of the Bengal Tenancy Act. He alleged 


` that the defendants tenants were not tenure-holders but merely oc 


cupancy raiyats and he claimed an enhancement of rent under the 
provisions of the Bengal Tenancy Act. The defendants tenants, 
being encouraged by the result of the litigation in the previous rent 
suits put forward the contention that inasmuch as they had been 
evicted from a portion of the lands of the original 7 jotes, the land- 
lord was not competent to ask the Revenue Officer to settle fair‘and 
equitable rents iniespect of what may be called the balance area. 
The Revenue Officer declared that the defendants held a certain 
plot free of rent and he settled a certain sum as a fair and equi- 
table rent in respect of the area of 111 bighas and 5 cottas being 
interest No, 138 in the record-of-rights, The matter was carried 
on appeal by the tenants defendants to the learned Special Judge 


t 
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and it was held that instead of one consolidated rent for the area of 


111 bighas and 5 cottas referred to above the Revenue Officer ought’ 


to fix seven jamas in respect of 7 jotes and for that purpose he 
directed a remand to tbe Revenue Cfiicer. Against that order the 
present appeal has been’ laid and it has been, as remarked above, 
very strenuously argued by the learned vakil for the appellant that 
in the circumstances to which reference has already been made, 
there should follow a complete suspension of rent and that the land- 
lord was not entitle! to ask the Revenue ofhcer to fair and equi- 
table rents under section 105 of the Bengal Tenancy Act Now to 
that, the short answer is that there was as a matter of fact no wrong- 
ful eviction whatsoever at the instance of the plaintiff landlord. 
The rent decree in execution whereof the sale followed was bind- 
ing on the tenant defendants and in the circumstances of this parti- 
cular case the long catena of cases dealing with the question of sus- 
pension of rent has no application whatsoever and the tenants defen- 
dants were not éntitled to invoke the doctrine of suspension of rent 
in this case. 1t is argued however that whether the tenants defen- 
` dants had any merits or not or whether the circumstances disclosed 
in the case attracted the doctrine of suspension of rent or not, it 
must nevertheless be held having regard to the result of the decision 
in the previous rent suits in 1906-07 that the plaintiff landlord can- 
not in this proceedinz oppose the invocation of the doctrine of sus- 
pension of rent. In other words, it is said tbat he is bound by the 


decisions in the rent suits, which operated as vss judicata. If this . 


were the law it would, indeed, be very strange ; but having regard 
to the facts of this case and having regard to the way in which the 
| Tent suits we e disposed of, we are of opinion that this is not the 
law. Inthe first place, the rent svits were in respect of payments 
of rent for seven jotes. The present suit is for fixation of a fair and 
equitable rent in respect of one jote of 111 bighas and 5 cottas. In 
the second place, it is by no means clear on the materials before us 
that the original seven jotes did not cease to exist after 1903. In 
the third place it may be remarked that if as a matter of fact the 
seven jotes had already ceased to exist before the rent suits were 
disposed of and if as a matter of fact, on the facts of this particular 
case, there was no wrongful ouster at the instance of the landlord, 
the decisions in the rent suits could not have, in any view of the 
matter, been correct. We need not go into the question as to 
whether or not the decisions in the rent suits can operate in these 


circumstances as rss judicata—a question in respect of which thera 


is a conflict of judicial authorities. But we prefer to rest our deci- 
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sion on the simple ground that on the facts as disclosed in the 
present proceedings the doctrine of res judicata cannot be invoked. - 
We have thus far proceeded on the footing that an appeal lay to 
this Court and that such appeal has been_rightly preferred ; we think 
however having regard to the decisions in Mothur v. Zara Sun- 
har (1) and Mathura v. Basanta (2), that the appeal to this Court 
at the instance of the tenants defendants is an incompetent appeal, 
because this appeal is really an appeal against an order of remand 
passed by the Special Judge under the provisions of the Bengal 
Tenancy Act, Our attention has been drawn to: Manmatha v. 
Gadadhar (3), but.we think that the present case is covered by the 
cases of Mothur v, Tara Sunkar (1), and Mathura v, Basanta (2), 
rather than by the case of Manmatha v. Gadadhar (3). We might 
have disposed of this appeal on the shoft ground that no appeal lay 
to this Court, as we have just indicated, but out of respect to 
the argument which has been addressed to us, we have preferred 
to dispose of the appeal after considering all the points that had 
been addressed to us. ` 

The result is, that this appeal fails and is dismissed with costs— 
hearing fee, three gold mohurs. 
AT. M, Appeal dismissed. 


(1) (1903) 7 C. W. N. 440. (2) (1908) I. L. R. 36 Calc. sto. 
(3) (1917) I. L. R, 45 Calc. 638. 
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“Before Sir “Aini Mookerjec, Knight, Judge, and Me. ie 
Rankin, 


CHANDRAKISOR DATTA MAJUMDAR 
l D, 
KUMAR UPENDRA CHANDRA CHAUDHURI AND oruers.* 


Alienation— Hindu widsw—Claim by purchase~— Legal necessity—Recital in 
- conveyance—Evidence—Burden of proof—Lapse of Hme—EnguirySmaller 
amount would have been sufficient to avert the pressure. 


When a person claims title under an alienation effected by a Hindu widow ia 
respect of the estate of her husband, the burden lies upon him to establish either 
that there was legal necessity in fact which justified the alienation, or that he 
made proper and bona fide enquiries and did all that was reasonable to satisfy 
himself as to the existence of such necessity: Bhagwat v. Debi (1) and other 
cases. In the application of thie rule, itis to be borne in mind that recitals in 
conveyances or mortgages of the existence of legal necessity are not by themselves 
evidence of the fact, and there must ordinarily be some evidence aliunde to 
substantiate the allegations: Brij Lal v. Inda Kunwar (9), and Vasenji v. 
Chanda Bibi (3). Though lapse of time does not affect the question of onus of 
proof regarding legal recessity, it may give rise toa presumption of acquiescence 
or save the alience from adverse inferences arising from the scantiness of the 
evidence offered on his behalf. in other words, when by efflux of time, direct 
evidence independent of the recital becomes unavailable, a recital of necessity, 
consistent with probability and the circumstances, assumes greater importance ; 
it is clear evidence of a representation to the purchaser, and when evidence of 
actual enquiry by him has become impossible, the recital coupled with cir- 
cumstances which justify a reasonable belief that an enquiry would have confirm- 
ed its truth, is sufficient evidence to support the transaction: Chintamanibhatls 
vi Rani of Wadhwan (4). 


If the transaction was in the main for legal necessity, it would not be impeach- 
able on the ground that a smaller sum might have been snfficjent to remove the 
pressure at the time : Medai v. Nainar (5). 


Appeal by the Plaintiff, 
Suit for possession. 
The material facts appear from the judgment, | 


*Appeal from Original Decree No. 264 of 1930, against the decree of Babu 
Bamandas Mookerjee, Subordinate Judge of Mymensingh, dated the asth Septeme 
ber, 1910. 

(1) (1907) L. R. 35 L A. 48; 1. L. R. 35 Cale. 420 37 C. Ls J. 335. 

(2) (1914) I. L, R. 36 AN, 187 P; C. ; tg C. L, J. 459 P. C. 

(3) (1915) 1. L. Re 37 All. 369 (376) ; 23 C. L. J. 180. 

(4) (1919) L. R. 47 1. A. 631. L. Re 43 Mad, 541, 

(5) (1922) 27 C. W, N. 365 P. C, 
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—— 


1923, Annada Charan Karkun and Pramatha Nath Banerjee for the 


Chapdrakisor Appellant. 

Kumar Upen dra Babus Dwarka Nath Chuckerbutty, Satis Chandra Bhatta- 
— charyya and Rama Prosad Mookerjes for the Respondents, 
kx Nos C. Ay Vs 
a ` The judgment of the Court was delivered by oye 
March, 9. _ «:Mookerjee, J: The subject matter of the litigation which has 
„culminated in this appeal is one-fifth share in immovable proper- 
ties described in the schedule to the plaint, which formed part of 
the estate of one Kamal Narain Nandy Chowdhury who died on the 
‘26th Decemher, 1853. He left a widow, Parmeshwari Chowdhurani, 
who died onthe zand September, 1913. The present suit was 
instituted on the zoth September 1918 by Chandrakisor Datta 
Majumdar, the son of a sister of the original proprietor, who claim- 
„ed title to the estate of his maternal uncle as.the sole surviving . 
.reyersionary heir. The claim was resisted by Upendra Chandra 
Chaudhury and his wife on the basis of purchase at a sale held in 
execution of a mortgage decree. It appears that on the 28th July, 
‘1880 Parmeshwarl, along with other members of the Nandy Chow- 
dhury family, had executed a mortgage in favour of Harendra Lal 
Roy Chowdhury to secure a loan of Rs. 16, 500 on the security of . 
«the properties inherited by her from her husband. The loan was 
not repaid in due course, with the result that the mortgagee insti- 
tuted a suit on the: 19th December, 1887 to enforce his security, 
‘obtained the usual mortgage decree on the 4th June, 1888 and 
‘brought the hypothecated properties to sale on the zoth August, 
1889 when the first defendant became the purchaser. The 
“question consequently arises whether the sale so brought about 
‘binds the inheritance claimed by the plaintiff as the reversionary 
heir to the estate of his maternal uncle. The defendants success- 
fully urged in the Court below that the question should be answered 
in the affirmative They further argued—and.their contention found 
favour with the Subordinate Judge—that Kamal Narain, on the day 
previous to his death, executed in favour of Parmeshwari a docu- 
ment called an Anumati Patra which in the events that have: 
‘happened effectively excluded the plaintiff from the line of succes- 
sion as reversionary heir. On the present appeal the plaintiff has 
reiterated the contentions’ which were found untenable by the trial 

Court. i i 
It is well-settled that when a person’ claims tide under an aliena- 
tion effected by a Hindu widow in respect of the estate of -her 
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chusband, the ‘burden lies npon him to establish either that there 
was legal necessity in fact which justified the alienation, or that he 
made proper and dona fide enquiries and did all that was reasonable 
to satisfy himself as to the existence of such necessity, This posi- 
tion is supported by the decisions of the Judicial Committee in 
Bhagwat Dayal v, Debi Dayal (1); Amarnath v, Achan Kuar (2) 
and Nabakishore v, -Upendrakishore (3). In the application 
of this primary rule, it is to be borne in mind that recitals in con- 
veyances or mortgages of the existence of legal necessity are not by 
themselves evidence of the fact, and there must ordinarily be some 
evidence to substantiate the aliunde allegations: Brij Lal v. Inda 
Kunwar (4) ; Vasonji v. Chanda Bibi (5). The inflexible application 
of this view may and does in fact place the alienee at a serious dis- 
advantage when the transaction falls to be challenged after a long 
series of years. Hence it has been ruled that though lapse of time 
does not affect the question of onus of proof regarding legal neces- 
sity, it may give rise to a.presumption of acquiescence or save the 
alienee from adverse inferences arising from the scantiness of the 
evidence offered on his behalf. To put the matter in another way, 
when by efflux of time, direct evidence independent of the recital 
becomes unavailable, a recital of necessity, consistent with probabi- 
lity and the circumstances, assumes greater importance ; it is clear 
evidence of a representation to the purchaser, and when evidence 
of actual enquiry by him has become impossible, the recital coupled 
with circumstances which justify a reasonable belief that an enquiry 
would have confirmed its truth, is sufficient evidence to support the 
transaction ; see Chtntamanibhatla v. Rani of Wadhwan (6), where 
the Court was invited to investigate the circumstances of a transac- 
tion which had taken place more than eighty two years before the 
initiation of the suit ; see also Banga Chandra v, Jagat Kishore (7); 
Ravaneshwar v. Chandi Prasad (8), which affirms Ravaneshwar 
v. Chandi Prasad (9). The Subordinate Judge, we are satisfied, 
has kept these principles in view in the course of his examination 
of the evidence adduced in this case. 


(1) (1907) Le R. 35 I, A. 481 L L. R. 35 Calc, 420; 7 C. L. 1. 335. 
` (2) (1892) L-R. 191. A 196; L L.R. 16 All."430., 

(3) (1921) 35C. L. Ja 1:6; 36 C. W. N. 322 P.C, 

(4) (1914) 1. L. R. 36 All. 187 P.C; 19C. L. J. 469. 

(5) (1915) L L. R. 37 All. 369 (376) P.C; 32C., L, J. 180. 

(6) (1919) Le R. 47L A. 63 LL, Re 43 Mad. sar, 

(7) (1916) L. R. 43 1. A. 2493 I. L. Re 44 Calc. 36. 

(8) (1915) T. L. R. 43 Calc. 417 P. C. 

(9) (t911) L L. R. 38 Cale. 741, 
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The mortgage bond which was executed’ by Parmeshwari on the 
28th July, 1880, and which ultimately led up to the sale held on the 
goth August, r889 contains an elaborate recital of previous transac- 
tions which rendered necessary the loan of Rs.°16,s00, References 
are made to a mortgage bond of Purna Chandra Chowdhury, a mort- 
gage bond in favour of Haromohan Bose, a mortgage bond in 
favour of Gobinda Chandra Chowdhury, a bond in favour of Krishna- 
mangal Chakravarti, a bond in favour of Mohasukh Agusti, a debt 
of Kunja Debi, a debt of Sarat Chandra Sarkar, a debt of. Brindaban 
Chandra Sahu, a debt of Ananda Mohan Majumdar and arrears of 
rent due to Jagat Kishore Acharyya Chowdhury. Most of these 
creditors had established their claims by suits in Court and had 
obtained decrees which had been put into execution, The loan 
was taken by the members ‘of the family jointly to enable them to 
satisfy these debts, and the transaction was regarded as one needed 
for the protection of the joint family estate. The appellant has 
ureed, however, that this is not sufficient to establish the validity 
of the claim put forward by the purchaser, and that he is bound to 
trace the history of each of the previous transactions so as to show 
by documentary evidence that each constituted a legal necessity 
binding upon the inheritance. The respondent has pointed out, on 
the other hand, that as the judicial records have been destroyed 
under statutory rules, detailed information of this character can- 
not be made available even, if it be assumed that such documentary 
proof is needed to fulfil the requirements of the rule. He has 
urged further that a substantial body of oral evidence was adduced 
at the trial, so as to leave no room for doubt that the loan was 
contracted under circumstances which constituted legal necessity 
and that the lender satisfied himself on this point after due enquiry. 
In our opinion, it is not necessary to consider the abstract question 
whether the whole chain of transactions muet be traced back to 
the beginning notwithstanding the contrary opinion indicated in 
Sheoraj Kooer v. Nukchedee Lal (1) and Mahabir Kower v, Jubha 
Singh (2) ; for, notwithstanding lapse of time, we have abundant 
proof oral and documentary, of the history of the family for many 
years past. After the death of Kamal Narain on the 26th December, 
1853, the present plaintiff, along with his brother and cousin, insti- 
tuted a suitin 186r against their maternal aunt Parmeshwari for 
declaration that she had never been legally married to Kamal Narain 
and was consequently not entitled either to take his estate by right 


(1) (1870) 14 W. R. 72. 
(2) (1871) 8B. L. R, 38; 16 W. R, 221, 
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of inheritance or to adopt a son under the authority conferred 
by the Anumati Patra. The members of the Nandi Chowdhury 
family were all joined as defendants in the action. After a protract- 
ed trial, the suit was dismissed by the Principal Sadar Ameen on 


. the 17th September, 1862. His decree was affirmed by the Dis- 


trict Judge on the 25th February 1863 and a second appeal to this 
Court was dismissed on the gth May 1864. The judgment of the 
Principal Sadar Ameen shows clearly that Kamal Narain had left 
debts and that creditors enforced their claims against Parmeshwari 
who was consequently obliged to satisfy the judgment debts. There 
is also oral evidence to show that the result of the litigation com- 
menced by the plaintiff against his maternal aunt and her co-sharers 
was to involve the family in heavy expenditure. Mathura Narain, 
the surviving son of a first cousin of Kamal Narain, who was him- 
self a defendant in that litigation, has been examined as a witness on 
behalf of the plaintiff. He was also a defendant in two suits institu- 
ted by the plaintiff in 1915 for recovery of properties of his mater- 
nal uncle other than those included in the present suit. In those 
suits, Mathura Narain, jointly with his co-sharers, filed written state- 
ments, which narrated with considerable fullness the history of the 
transactions of the family from the time of the death of Kamal 
Narain. Mathura Narain has, in the present suit, affirmed the truth 
of the statements made by him in the previous litigations, and we 
see no reason why he should not be believed. The evidence of 
Mathura Narain shows that Kamal Narain died indebted, that the 
suit instituted by the plaintiff to contest the validity of the mar- 


" riage of Parmeshwari led to additional debts, and that the position 


of the family became so embarrassed that collection of rent was 
seriously impeded. ln such circumstances, though the Nandi 
Chowdhuries managed to pay the Government dues to averta 
complete destruction of the family estate by sale for arrears of reve- 
nue, the rent payable to the superior landlords fell into arrears. 
The estate gradually became involved in debts which carried interest 
and were renewed from time to time. We need not set out here at 
length the story as narrated by Mathura Narain, which leaves no doubt 
in our mind that the trouble was traceable, not merely to the debts 
left by Kamal Narain, but also to.the heavy expenses of the litigation 
commenced by the plaintiff and the inevitable troubles consequent 
thereon, In such circumstances, it is not necessary to determine 
whether the estate might have been kept free from debts by prudent 
inanagement : Maheshar v. Ratan (1); Dharam Chand v, Bhawani 


(1) (1896) L. R, 231. A. 573 LLL. R., 23 Cale. 766, 
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Civit. Misrain (1); Zika Ram v. Deputy-Commissioner of Bara. 


1555; Banki (a). There is further direct oral evidence to show that the, 
Cha Aa lender acted Jona fide and enquired into the necessities for the loan, 


v. On this part of the case, we see no reason to distrust the testimony . 
Kumar Upendra. of Umes Chandra Sarkar, who pledged his oath that he along with 
Mookerjee, F. other officers of his master, the lender, made enquiries as to the 
= debts, the mortgages, the decrees and the properties cf the bor- 
rowers, This oral evidence lends support to the theory that the, 
detailed recitals inserted in the mortgage bond did in fact constitute, 
the representations which on the occasion were made to the credi- 
tor, This would be sufficient to make the transaction binding upon 
the inheritance: Auneomanpersaud v Babooee Munraj (3); | 
| Kameshwar v. Ran Bahadur (4); Rameswar v. Provabaté (5) 3 
ji Rames v. Sasi (6); Stevens v. Janki Ballabh (7). We may 
further point out that if the transaction was, in the main for legal 
necessity, as it unquestionably was, it would not be impeachable on, 
the ground that a smaller sum might have been sufficient to remove 
the pressure at the time: Medai Dalavoi v, Nainar Tevan (8). 
We hold accordingly that the Subordinate Judge bas correctly 
found that there was legal necessity for the mortgage and that the 
creditor satisfied himself as to the existence of necessity by proper. 
and adequate enquiry. . 
In view of our conclusions upon the question of legal necessity 
and the enquiry, it is not necessary to deal at length with the point 
‘raised in the sixth issue, namely, the legal effect of the Anumati 
Patra alleged to have been executed by Kamal Narain in favour of 
Parmeshwari on the asth December, 1853. It cannot be disputed 
> that such a document was in fact executed. Indeed the plaintiff , 
instituted the suit of 1861 for recovery of possession of the estate . 
of his maternal uncle upon cancellation of the Anumati Patras The 
main question in controversy is whether the contents of the Anumati 
patra have been proved by legal evidence. There were two Anu- 
mati Patras executed by Kamal Narain, one on the gth March, 1851 ' 
‘in favour of his wife Sonamoni, the other on the 25th December 
1853 in favour of Parmeshwari whom he married after the death of 
Sonamoni. The second document incorporates in substance the 


(1) (1897) L. R. 24 |. A. 183; 1. L. R. 25 Cale. 183. 

(2) (1899) L. R. 26 I. A. 97; I. La R.2326 Cale, 707. 

(3) (1856) 6 M. I. A. 3905. 

(4) 1880) L. RSI, A.8: L L R, 6 Cale. 843 

(5) (1914) 20 C. L. J. 33. (6) (1919) 30C. L. J. 56. 

(7) (1933) 19 C. W. N 8o. (8) (1922) 27 C. W. N. 365 P, C. 
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terms of the first., Both the deeds were produced in the litigation 
of 1861. Since then the originals have disappeared ; but copies are 
in existence and have been produced. As to one set of copies, the 
question has been raised whether they are copies of copies and 
consequently inadmissible under the provisions of the Indian Evi- 
dence Act. As to another set, no such difficulty, however, arises, 
and we accept the allegation of Umes Chandra Sarkar that he made 
accurate copies from the originals. We also accept the version of 
Aswini Kumar Banerjee who was able to narrate the contents from 


memory. There is further no doubt that the Subordinate Judge has 


correctly held that-the plaintiff has withheld the copies which he 
. obtained when the suits of 1915 were compromised. It is signi- 
ficant that the registration office at Mymensingh was destroyed by 


fire in 1917, and the plaintiff probably was under the impression. 


that as the records had been burnt, a certified copy could no’ longer 
be procured from the Registration office. He was evidently not 
aware that accurate copies were in existence and were accessible to 
the defendants. There is, in our opinion, ample evidence, oral and 
documentary, as to the contents of the Anumati Patras. As regards 
their legal effect, the plaintif appears to have correctly appreciated 
the situation in the suit of 1861, when he asserted that the stipu- 
lation contained in the Anumati Patra was that if Parmeshwari did 
not take a son in adoption, the property would pass into the hands 
of the defendants in that litigation. There is really no room for argu- 
ment on the terms of the Anumati Patra that if the widow should 
die without taking a son in adoption, the estate would vest entirely 
in the family idols, whose worship would be managed by the she- 
baits specified. The. plaintiff is not in the line of shebaits, and in 
this view the present suit is liable to dismissal as instituted by a 
person no way interested in the estate. We need not, however, 
discuss the matter further from this point of view nor investigate the 
position, if the debutter should turn out to be, not a dedication of 
the completest character but rather the creation of a religious 
charge : Jagadindra v, Hemanta Kumari (1). We hold accordingly 
that the Subordinate Judge has rightly dismissed the suit and this 
appeal must be dismissed with costs, 


AT, My Appeal dismissed, 


(1) (1904) L. R. 31 I. A. 203 (209); I. L, R. 32 Cale. 129, 
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CRIMINAL REVISION. 


Before Mr, Justia Newbould and Mr, Justice Suhrawardy, 


GANESH SAHU 
2. 
EMPEROR.* 


Trial, second-—Criminal Procedure Code (Act V of 1898), Sec. 403—Possession of 
several articles of stolen property—Acguitial on prosecution in respect of 
some—Prosecution, if can bs had, for other articleas—Differeni owners—~ 
Time. 


A person was found in possession of several articles of stolen property. He 
was acquitted in respect of some of them for which be was prosecuted. The 
different articles were stolen from different persons but there was no evidence that 
they were received at different times : 


Held, that he could not be tried in respect of other property found in his 
possession on the same date and a second trial was illegal under section 403 of the 
Code of Criminal Procedure : Queen-Emprers v. Makhan (1) followed. 

Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by the Accused. 


The petitioner was convicted under section 411 I, P. C. on the 
charge of having been in dishonest possession of stolen property. 


Babus Dasarathi Sanyal and Lalit Mohan Sanyal for the Peti- 
tioner. 


Mr, Orr (Deputy Legal Remembrancer) for the Crown. 
` ‘The judgment of the Court was as follows: 


The petitioner in this case has been convicted under section 41r, 
Indian Penal Code on the charge of having been in dishonest pos- 
session of stolen property on the 7th December, roar. It appears 
that on that date several articles of property-were found in the room 
occupied by the petitioner. In respect of some of them he was 
prosecuted and after being convicted under section 411 Indian 
Penal Code by the trying Magistrate he was acquitted on appeal. 
He has now been tried and convicted in respect of other properties 
found in his possession on the same date. There was evidence 
that the different articles which were the subject of the «charges in 
the two trials were stolen from different persons, but there is no 
evidence that they were received at different times, The facts of 


# Criminal Revision No. 1148 of 1932. 
(t) (1895) L L. R. 15 All, 917. “ 
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the case cannot be distinguished from those of Queen-Empress v. 
Makhan (1) which follows the decision of a Divisional Bench. of 
this Court in Jshan Mucki v, Queen-Eimpress (2). On this authority 
we hold that the second trial was illegal under the provisions of 
section 403 Criminal Procedure Code. 

We accordingly make this rule absolute and set aside the con- 
viction and sentence passed on the petitioner and direct that he be 
discharged from his bail bond. 


A T. M, l ; Rule made absolute. 


(1) (1893) 1. L. R. 15 All. 317. (2) (2888) I. L. R. 1g Cale, sti, 
\ 


` Before Mr. Justice Newbould and Mr. Justice Suhrawardy. 


HARI SATYA BISHNU AND OTHERS: 
ai ee ee 
' KING-EMPEROR*. . 


Trial~Cognisance of case by different Magistrates. 


Per Newbould F: The law prevents a person being tried twice for the same 
offence. But if cognizance is taken by two different Magistrates at different 
times, the trial can proceed before either .of the Magistrates who have taken 
cognizance itrespective of the one having taken cognizance before or after the 
other. 

Application under section 435 of the Code of Criminal Proce 
dure. : - l 


The Court of Sessions committed the petitioners to take their 


trial on charges under sections 440 and 120 (B) Indian Penal 
Code, 


The material facts appear from the judgment of Newbould J. 
Babu Manmatha Nath Mukherjee for the Petitioners. 


Messrs. B. L. Mitter (Standing Counsel and S. Sen (Counsel 
for the Crown. a 


The following judgments were delivered ; 


"Criminal Revision No. 985 of 1922, agaiost the otder of the District Magis 
trate of Howrah, dated the roth October, 1933, | 
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Newbould J: The two petitioners have been committed for 


_trial on the charge of conspiring to commit the offence of cheating 


punishable under section 120 B and section 430 Indian Penal Code. 
The Rule is to show cause why that commitment should not be 
quashed on the ground that the offence of conspiracy having already 
been taken cognizance of by Mr. B. N. Mukherjee, Deputy Magis- 
trate no other Magistrate had jurisdiction to take cognizance of it 
again so long as Mr. B. N. Mukherjee was in seisin of the case, and 


. therefore the proceedings before the learned District Magistrate 


have been wholly «fra vires and are fit to be set aside. 

It-appears ` that on three separate police reports Mr. B.N. 
Mukherjee took action against the petitioners and others in respect 
of this conspiracy and required them to give bail to answer the 
charge, The cases before Mr. B. N. Mukherjee remained pending 
and no evidence was taken up to the 28th June. On the 28th June 
a formal complaint was laid before the District Magistrate by the 
police charging the petitioners and other persons with being mem- 
bers of this conspiracy and on that complaint the District Magis- 
trate took proceedings which ended in the commitmeat of these 
petitioners to the Court of Sessions. On the day when the District 
Magistrate took cognizance of this Complaint Mr. B. N. Mukherjee 
passed an order which amounted to a discharge of the persons who 
were appearing before him in the cases of which he had taken 
cognizance in connection with this conspiracy. 

We are unable to hold that there is any illegality in the District 


` Magistrate taking cognizance of the case which would justify us in 


quashing this commitment on a point of law. In the first place it 
must be remembered that no prejudice against the petitioners has 
been alleged and it would appear that it was rather to their benefit 
that the case against them should be dealt with in one single proceed- 
ing rather than before the Deputy Magistrate in three separate 
proceedings. We have not been shown there is any provision of the 
Criminal Procedure Code which prevented the Magistrate from taking 
cognizance of the offence because another Magistrate had previous- 
ly taken cognizance. The law prevents a person being tried twice for 
the same offence. But there is no provision that if as-in this case 
cognisance is taken by two different Magistrates at different times the 
trial can be before one of them only. There seems to be no reason 
why the trial should pot. proceed before either of the Magistrates 
who have taken cognizance irrespective of the one having taken 
cognizance before or after the other. The-.only section of the 


‘Code which ih any way rehders duplicate proceedings illegal 


Vón xXxxviÍ.J, hici coùrt. 


is section 403 which has no application whatever to the prè- 
sent case. But multiplicity of trials. can be always prevented by 
the sections providing for the transfer of cases, But here is no 
‘question of multiplicity of trials. There has been only one trial, 
and unless the District Magistrate’s action in taking cognizance was 
in itself illegal there was no illegality in that trial. I hold that 
there was no illegality in the part of the District Magistrate in taking 
cognizance of the case and therefore there is no ground for quash- 
ing the commitment. The Rule is discharged. 

Suhrawardy J. I agree in the order proposed to’ be passed. 
I wish to add that Iam not convinced that the complaint which 
was subsequently filed before the District Magistrate was for all 
practical purposes the same. as that which was filed.and taken 
„cognizance of by the Deputy Magistrate, . , 


A. T. M. ja . Rule discharged. 


Before Mr. Justice Newbould and Mr. Justice Sukrdwardy. 


DARAJUDDIN AKANDA AND ANOTHER 
a 
KING-EMPEROR* 


Kidnapping—Penal Code (Act XLV of 1860), Sec. 363-—Mahomedar minor girl 
—Custody of husband. : 
In the absence of any evidence that a lawful guardian entrusted the custody 
of a Mahomedan minor girl to her husband, a person cannot be convicted for 
kidnapping ber from the custody of het husband, 
Under the Mahomedan law, In the absence of the mother, mother’s mother 
is the lawful guardian of a girl who has not attained puberty ; the husband is 
not the lawful guardian ot her ‘person. ' 


Application for Revision under section 435 of the Code of Crimi- 
nal Procedure. 


The petitioners were convicted under section 363 of the Indian 
Penal Code. The petitioner Darajuddin was the maternal uncle 
of the minor. The girl was a Mahomedan girl whose age accord- 


*Criminal Revision No. 1123 of 1922, against the order of C, Bartley Esq, 
Sessions Judge of Dinajpur, dated the asth November, 1922, affirming that of 
Babu R. M. Chakraverty, Deputy ‘Magistrate of Dinajpur, dated the 14th 
August, 1922. 
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ing to the case for the prosecution was 8 org years and according 
to the defence about two years less. Her mother died sometime 
ago, and in the month of pous last, her maternal uncle gave her in 
marriage to his nephew Shamsber Ali. On the 17th January last, 
according to the prosecution, the two petitioners and others came 
to the house of the husband, and carried away the wife by force. 
She was found by the police in the house of the petitioner Darajud- 
din, The petitioner Darajuddin admitted that he took her from 
her husband’s house. 


Babus Bimal Chandra Das Gupta and Debendra Narain 
Bhattacharjee for the Petitioners. 


No one for the Opposite Party. 
The judgment of the Court was as follows : 


The petitioners have been convicted of kidnapping a girl named 
Sahya Khatun from lawful guardianship and sentenced under sec- 
tion 363 Indian Penal Code to two months rigorous imprisonment 
each, The girl in question is a Mahomedan girl whose age accord- 
ing to the case for the prosecution is 8 or 9 and according to the 
defence about two years less. l 

This Rule is granted on the ground that the husband of the girl 
from whose care she was taken was not her lawful guardian under 
the Mahomedan law, nor was he proved to have teen lawfully 
entrusted with the care or custody of the minor so asto make the 
explanation to section 361 Indian Penal Code applicable, We hold 
that the Rule must be made absolute on this ground. The husband 
of a Mahomedan girl who has not attained puberty is not.the law- 
ful guardian of her person under the Mahomedan law. The lawful 
guardian of such a person is ordinarily her mother, and in the pre- 
sent case since the mother is dead the lawful guardian is the 
mother’s mother who is also the mother of the petitioner Darajuddin. 
The learned Magistrate in his explanation states that the minor girl 
was in temporary gurdianship of her husband on behalf of his mater- 
nal grandmother who was the lawful guardian. But there is no 
finding in either of the judgments, nor do the facts seem to support 
the view that the maternal grandmother entrusted the girl’s husband 
with the care or custody of the minor. 

That being so we make this Rule. absolute. We set aside the 
cotiviction of and the sentence passed on the petitioners, we acquit 
them of the charge under section 363 Indian Penal Code and direct 
that their bail bonds be discharged. 

A. T, M ` Rule made absolute. 
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CRIMINAL REFERENCE. 


Before Mr, Justice Newbould, and Mr. Justice Suhrawardy. 


GIRIDHAR SARKAR AND OTHERS | l CRIMINAL. 
D. ké 4923. 
HARISH CHANDRA CHOWDHURY.* O, January 26 


Presumption—Evidence Act (I of 1872), See. 114 (¢)—Skeristadar signing 
processes ‘by order’—Civil Frocedure Code (Act V of 1908), O. a1 R. 24 (2) 
Warrants of attachment of the movable property in pursuance of decrees were 

entrusted to a peon of the civil Courtfor execution; they were signed by the 

sheristadar who purported to make that signature ‘by order’ ; 


Held, that presumption under section 1134 (e) of the Evidence Act could be 
applied and the statement that appeared in the face of the warrant that the 
sheristadar signed ‘by order’? could be presumed -to be true and that in the 
absence of anything to suggest the contrary, he was actually the officer to sign 
processes as required by clause 2 of rule 24 order 21 of the Code of Civil Proce- 
dure: The Deputy Legal Remembrancer v, Mir Sarwar Fan (1) distinguished. 


Reference under section 438 of the Code of Criminal Proce- 
dure. 


The accused Giridhar Sarkar and five others were convicted 
under section 186 Indian Penal Code and sentenced each to under- 
go rigorous imprisonment for one month. 


The material facts appear from the following 
i Order of Reference, | 


The petitioners have been convicted under section 186 Indian 
Penal Code in the undernoted circumstances. 


Warrants of attachment of the movable property of two of them, 
in pursuance of decrees, were entrusted to a peon of the civil Court 
for execution, The warrants purport to be signed by the officiating 
Sheristadar of the Court, and there is nothing on the record to show 
that he was authorised to sign them on behalf of the Munsif. 


The peon attached some cattle belonging to the judgment-deb- 
tors, and made them over to two servants of the nperare Holdet; 
from whom the petitioners and others rescued them. 


I am of opinion that the conviction is bad in law. 


* Criminal Reference No. 159 of 1922, by C. Bartley Esq.; Sessions Judge of 
Dinajpur, dated the aoth November, 1922, recommending reversal of the order of 


Babu R. M. Chakraverty, Deputy Magistrate of Dinajpur, dated the 7th August, 
1922. 


(1) (1902) 6 C. W. N. 845, 


332 


CRIMINAL. 


1933. 
word 
Giridhar 


v. 
Harish. 


January, 24- 


THE CALCUTTA LAW JOURNAL, [Vou XXXVII 


It had been held, in the case of Deputy Legal Remembrancer 
v. Mir Sarwur Jan (1), that where a warrant purports to be 
signed on behalf of the presiding officer of a Court by. a person 
appointed to do so, there should be evidence, either on the face of 
the signature itself or otherwise, to prove the appointment, In that 


' case a warrant of arrest, issued under the corresponding section of 


the old Code, was held not to be good warrant, and a conviction 


‘for resisting its execution was set aside. 


T am therefore of opinion that in the present case, the conviction 
under-section 186 Indian Penal Code cannot stand, I accordingly 
refer the matter for the consideration of the Hon'ble Judges 
with the recommendation that the conviction be quashed and a 
retrial directed in accordance with law. 


Babu Indu Prokash Chatterjee for the Accused. 


Babus Manmatha Nath Mukherjee and Satindra Nath 
Mutherjee for the Complainants. i 


The judgment of the Court was as follows : 


The facts of the present case can be distinguished from the facts 
of the case cited by the learned Sessions Judge in his letter of 
reference namely the case of Zhe Deputy Legal Remembrancer y. 
Mir Sarwar Jan (1). In that case the warrant signed by the Sheris- 
tadar did not show on the face of it that the Sheristadar had signed 
in the exercise of the authority delegated to him by the Judge. 
But here we find that the Sheristadar who signed the warrant pur- 
ported to make that signature “by order.” We think therefore 
that the presumption under section 114 (e) of the Evidence Act 
can be applied to the present case, and we hold that the statement 
that appeared in the face of the warrant thatthe Sheristadar signed 
“ by order” can be presumed to be true, and that we should hold, 
in the absence of any thing to suggest the contrary, that he was. 
actually the officer appointed by the Court to sign processes as 
required by clause 2 of rule 24, order XXI Civil Procedure Code, 

We accordingly refuse to accept this Reference and direct that 
the papers be returned. The accused must surrender to their bail 
and undergo the unexpired portion of their sentence. 


A. T. M. ; Reference refused, 


(3) (1902) GC. W, N. 845. 
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‘APPELLATE CIVIL: 


Before Sir Nalini Ranjan Chatterjea, Knighi, Judge, 
y ` and Mr. Justice Cuming, 


ANNADAMOYI DEBI AND OTHERS 
9. 
SAUDAMINI DEBYA.* 


Interest— Ben gal Tenancy Act (VII of 1885), See. 67—~High vate of interest 
Kabuliat executed before the passing of the Act.—-Holding purchased in: 
execution of rent sale. 


Section 67 of the Bengal Tenancy Act is applicable to the case of arsears of 
rent of a holding purchased In execution of a rent decree for arrears of rent accru- 
ed after the coming into force of the Act, ef the holding of the tenant, who,entered 
under a kabuliat executed before the passing of the Act, which stipulated interest 
at the rate of 75 percent per annum on arroarsof rent: Kali Aath v. Trai» 


lokkya (1), followed : Raj Narain v. Panna (2); Tiluh v. Fasada (3); Madhu ve 


Alfasuldi (4), and Abdul Hamid v. Abdul Miji (5) distinguished. 

Appeal by the:Plaintiffs. 

Suit for arrears of rent. 

The material facts appear from the judgment. 

Dr. Sarat Chunder Basak and Babu Bepin Chunder Basu for 
the Appellants, 

Babus Brojo Lal Chakravarty and Susil Kumar Bose for the 
Respondent - e 
~ The judgment of the Court was as follows : 

The only question involved in this appeal is whether the plain- 
tiff landlord is entitled to interest on overdue instalments at the 
rate Of 75 per cent. per annum, 

` The Court of appeal below has found that interest at 75 per cent 
is an unusual and exorbitant rate and that it was an unconscionable 
bargain at its inception. -It accordingly allowed simple interest at 
12% per cent. per annum. 


* Appeal from Appellate Decree No. 2939 of 1920, against the decree of M. 
C. Ghosh Esq., District Judge of Backergunj, dated the asth September, 1920, 
modifying the decree of Babu Charu Chandra Bose, Additional Munsif of 
Perozepur, dated the 30th July, rorg. ` 

(1) (1899) I. L. R. 26 Calc. 315. `. (2) (1902) 1. L. R. 30 Cale, 213. 

(3) (1906) 11 C. W. N. 215. - (4) (1909) 13 C. W. N, 963. 

(5) (19'6) 32 1. C. 710. 
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The plaintiff has appealed to this Court and it is contended 
that as the kabuliat was executed in May 1882 before the passing 
of the Bengal Tenancy Act, the defendant is liable to pay interest 
at the rate stipulated in it. X 


No doubt, the kabuliat having been executed prior to fhe 
passing of the Bengal Tenancy Act, the provisions of section 67 are 
not applicable to the case ; but the defendant purchased the hold- 
ing at a sale for arrears of rent held at the instance of the landlord, 
the plaintif. Asa purchaser at the rent sale, the defendant pur- 
chased it with the ordinary incidents of a tenancy. 

It was pointed out by Banerji J. in the case of Kali Nath Sen 
v. Trailokhya Nath Roy (x), that “a stipulation for the payment of 
interest at an unusual and an exorbitant rate cannot be supposed to 
be an incident of a tenancy which would attach to it even after a 
sale for arrears of rent” and again “the distinction between usual 
and unusual terms of a contract of tenancy is a distinction which 
should be taken into consideration in determining whether the 
incident in question continues to attach to the tenancy notwith- 
standing its sale for arrears of rent, and it is a distinction which has 
been given effect to by this Court in certain cases of which I may 
refer to the following namely, Deendyal Paramanickh v, Juggeshur 
Roy (2), and Alim v. Satis Chandra Chaturdhurin (3). 


On behalf of the appellant, we have been referred to the case 
of Raj Narain Mitter v. Panna Chand Sing (4), where the auction- 
purchaser of a durputni tenure was held to be bound by the stipula- 
tion contained in the durputni lease as to the payment of interest - 
on arrears of rent, such a stipulation where there is nothing un- 
usual in it being part of an ordinary incident of a tenure. 

It was also held that the auetion-sale of a tenancy does not 
involve any new contract between the auction purchaser and the 
landlord—a question upon which am @pinion was expressed by one 
of the judges (Rampini J.) in the case of Kali. Nath Sen v. Trai- 
lokhya Nath Koy (1) the other Judge Banerji J. expressing no 
opinion on the point. 

As stated above however, in the case of Raj Narain Mitter v, 
Panna, Chand Singh (4), the tenancy was a durpatni i. e a per 
manent tenure and not a raiyati holding and it was upon that ground 


(1) (1899) I. L. R. 26 Calc. 315 (318). 
(2) (1863) 1 Marsh 252. (3) (1895) 1. L. R, 24 Cale, 37. 
(4) (1902) L L. R. 30 Cale, 213. 3 
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that Banerji J. distinguished the cases of Alim v. Satis Chandra 
Chaturdhurin (1) and Kali Nath Sen v. Trailokkya Nath Roy (2). 

It is unnecessary to refer to cases relating to permanent tenures ; 
because the holder of a permanent lease may not be entitled to the 
indulgent consideration which might be extended to a raiyat so far 
as cases governed by the Bengal Tenancy Act are concerned. Sec- 
tion 179 expressly provides that nothing in this Act shall be 
deemed to prevent.a proprietor or a holder of a permanent tenure 
in a permanently-settled area from granting a permanent mukartari 
lease on any terms agreed on between him and his tenant, 

` Thoe learned pleader for the appellant also relied upon the cases 
of Tiluk Chandra Roy v. Jasada Kumar Roy (3), and Madiu Mala 
y. Alfasaddi Kasi (4). l 

These cases no doubt related to raiyati holdings but the defen- 
dants in both the cases were frivate purchasers from the original 
tenant ; and apart from the provisions of the Bengal Tenancy Act, 
they would be bound by the contract in the same way'as the original 
tenant was. 

We were also referred to the case of Abdul Hamid vy. Abdul 
Miji (5) where the original kabuliat which was executed prior to 
the passing of the Bengal Tenancy Act provided for interest at 
the rate of 75 per cent on overdue instalments and there was 
subsequently a solenama between the landlord and the tenants by 
which there was some variation of the rent. The question was 
whether the solenama created any new contiact of tenancy, It 
was held that the solenama did not create any new contract of 
tenancy and the plaintiff was entitled to get interest at the rate 
stipulated, But there the defendant was the original tenant and 
there was no guestion of a purchase at a sale for arrears of rent at 
the instance of the landlord. l 


- It is contended by the learned pleader for the appellant that. 


no distinction should be drawn between the case of a private pur 
chaser and a purchaser at a rent sale. 

But there is a distinction between these two cases. In the casé 
of a private transfer, the transferee can and should call for the 
title-deed of the vendor ; and if there is a lease providing for in- 
terest at a high rate, the purchaser becomes aware of such a com- 
tract before his purchase. He therefore purchases with full 
knowledge of the terms of the lease and he cannot in these circums- 
tances complain that the rate of interest is an exorbitant ons. 

t) (1896) |. L. R. 24 Calc. 37. (2) (1899) 1. L. R. 26 Cale. 319. 


(3) (1906) 11 C, W. N. 215. (4) (19091 13 C. W. N. 9624 
(5) (1916) 32 I, C. 710. f 
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' In the case of a rent sale on the other hand, the’ purchaser: 
ordinarily cannot have any knowledge of the terms of the contract 
between the landlord and the tenant unless the landlord chooses to 
specify in the sale proclamation any incident of the tenancy or refer: 
to the contract under which the tenancy is held. 

In these cases, we may observe that there was no such notifica- 
tion by the landlord. 

Many agricultural tenancies in this country are held without 
any written contract at all, and if the landlord does not in the sale 
proclamation refer to any written contract under which, interest at 
a very high rate is payable, the purchaser has no means of knowing 
the terms of contract : and when a holding is put up to sale at the 
instance of the landlord himself without any such notification, the 
purchaser may be justified in purchasing the holding on the assump- 


.tion that the ordinary rate of interest is payable ; interest under the 


Bengal Tenancy Act being payable at 1234 per cent. and before 
the passing of the Bengal Tenancy Act at r2 per cent. under Act 
VIII of 1869. 

For reasons stated above, we think that the decision of the 
lower appellate Court is correct and that the appeal must be dis- 
missed with costs, 


ALM, Appeal dismissed. 


PRIVY COUNCIL. . 


Present: Viscount Haldane, Viscount Cave and Lord Parmoor, 


E. D. SASSOON AND COMPANY, 
v. 
P RAMDUTT RAMKISSEN DAS. ' 
[On APPEAL FROM 1HE HicH COURT OF JUDICATURE AT FORT 
WiLLIAM IN BENGALI. 


Award—Arbitrator acting without Furisdicion—Indian Arbitration Act (IK of 
1899), Secs. 9 (6), 14,15~-Amard enforced by axecution-—Suit to declare 
award toid—Apreement inconsistent with provisions of section 9 (b) of the 
Indian Arbitration Act. d 


Any objection to an award on the ground of misconduct or irregularity on the 
part of the arbitrator ought to bo taken by motion under section 14 of the Indien 
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Achitration Act, to set aside the award, but where it is alleged that an arbitrator 
has acted wholly without jurisdiction, his award can be questioned in a suit 

` brought for that purpose. Nor is the fact that the award has been enforced by 
execution under section 15 a bar to a suit to have it declared void and for conse- 
quential relief. Section 15 does not enact that the award, when filed, is to be 
deemed to be a decree of the Court, but only that it is to be enforceable as if it 
wers a decree, 


The effect of provisions in the contract is that on a failure by cither party to 
appoint sa arbitrator which includes a failure to appoint a substituted arbitrator 
on the death or retirement of an arbitrator originally appointed—the appoint» 
ment is to be made by the Chairman of the Association on behalf of the defaulting 
party, so that in every such case there are to be two arbitrators, one appointed 
by one of the parties, and the other by the Chairman on behalf ‘of the other party. 
Both are to be men engaged in the trade, and the decision of these skilled men 
or their umpire is subject to an appeal to the Committee of the Association. 


Held, that this agreement being inconsistent with section 9 (b) of the Indian 
Arbitration Act, has the effect of excluding the operation of that section. 


Appeal against the decision of the High Court of Judicature in 
Bengal, in its Civil Appellate Jurisdiction (Sanderson C. J. and 
Richardson J.), reversing that of the same Court (C. C. Ghose J.) 
in its ordinary Original Civil Jurisdiction. 


The respondents brought this suit to have it declared that the 
award was void and inoperative, praying for an injunction restraining 
the appellants from: withdrawing the sum in the Sheriff’s hands and 
to have it declared that the respondents were entitled toa refund 
of that sum, 


The material facts appear from the judgment of their Lordships, 
Sir John Simon K. C. and Ayam for the Appellants. 

Dunne K. C. and Roy for the Respondents, 

The judgment of their Lordships was delivered by 


Viscount Cave :—This is an appeal from a decree of the High 
Court of Judicature at Fort William in Bengal, in its Civil Appellate 
Jurisdiction, reversing a decree of the same Court in its ordinary 
original civil jurisdiction. 

_ The appellants and respondents are merchants in Calcutta. By 
eleven contracts in writing, bearing various dates between Septem- 
ber, 19:3, and December, 1914, the appellants agreed to buy from 
the respondents a number of bales of jute of certain sp:cified 
standards of quality. The contracts were all in a form approved 
by the Calcutta Baled Jute Trade Association, most of them con- 

. taining what is called a “home guarantee” (that is to say, a guarantee 
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P. C. as to quality, condition and weight on terms contained in the 
1922. London Jute Association contract), and all of them containing an 
SA tier ; : IA 
ED Ses arbitration clause in the following terms : 7 
.. “15, In the event of any dispute whatever arising out of, or 
Ramdutt. 


in any way relating to, this contract or to its construction or fulfil- 
Viscount Cave. ment between the parties hereto, and whether arising before or 
ir? after the date of expiration of this contract, the dispute shall be’ 

referred to arbitration in accordance with the Rules and By-Laws 
endorsed on this contract. Each party to the dispute shall appoint 
one arbitrator, and such arbitrators shall have the power to appoint 
an umpire, Both arbitrators and umpire must be persons engaged 
in the baled jute trade, and their award shall be final, subject only 
to right of appeal to the committee. The Association’s Rules and 
By-Laws as printed on the reverse, form part of this contract,” 

The Rules and By-Laws referred to in the above clause include 
the following :— ; ; ` 

Rule 27. “The Committee . may, at their discretion, and upon 
payment of the prescribed fees, hear appeals against arbitration 
awards, provided they proceed in conformity with the By-Laws of 
the Association,” i 

By-Law 15. “Where one of the parties to a dispute shall fail 
to appoint an arbitrator within 48 bours after having been called 
upon to do so, the Chairman of the Association shall appoint an 
arbitrator whose appointment shall be as lawful and binding upon 
the defaulting party as though he himself had appointed such arbi- 
trator.” 


The Association referred to in the contract, Rules and By-Laws 
is the Calcutta Baled Jute Trade Association, and the Committee 
referred to is the Committee of that Association. 

The jute, when delivered under the contracts, proved ‘not to be 
of the specified quality, and a considerable part of it was “ invoiced 
back ” to the appellants and resold by .them at lower prices, with 
the result that the appellants claimed to have suffered damages to 
the amount of Rs. 83, 623, and demanded payment of this amount 
from the respondents. The demand having been refused, the 
appellants in July, 1915, appointed Mr. G. C. Allan to act as their 
arbitrator in the matter in accordance with the contracts, and the 
respondents after some delay, viz, in September, 1915, appointed 
Babu Sarat Chander Gossain to Act as arbitrator on their behalf. 
Mr. Allan endeavoured to arrange a meeting with Babu Gossain 
with a view to entering on the reference, but without success ; and 
ultimately, on the 7th March, 1916 Mr, Allan retired from the refer- 


rete 


VOL XXXVII] . PRIVY COUNCIL, 


ence. Thereupon, the appellants appointed Mr. S, H. Singleton to 
be an arbitrator in his place but Mr, Singleton was equally unsuc- 
cessful, in hi efforts to get Babu Gossain to meet him; and after 
many excuses, the latter, on the 3oth June, 1916, withdrew from 
the matter, On the 27th July, 1916, the appellants wrote to the 
respondents a letter referring to the retirement of Babu Sarat 
Chander Gossain and adding :— 

‘*We, therefore, call upon you to appoint an arbitrator to act.on 
your behalf, in the place of Babu Gossain, within 48 hours, failing 
which we shall apply to the Baled Jute Association to make an 
appointment in your behalf in accordance with By-Law 15 of the 
Association.” 

To this letter, the respondents replied on the 31st July, as 
follows :— 

“ Yours of the 27th July, 1916. 

“The time limit under the Indian Arbitration Act is over, and 
we regret that we cannot agree to further extension of time. Re- 
garding your suggestion that you will ask the Chairman of the 
Association to appoint an arbitrator, we beg to point out that the 
Chairman has no authority to override the provision of the Indian 
Arbitrat‘on Act. Further, we hold that the dispute to settle which 
this arbitration was agreed upon, does not come under the terms 
of the Calcutta Baled Jute Association Contract, so the Chairman 
cannot exercise his rights under the contract.” 

In answer to his letter, the appellants wrote to the respondents 
as follows :— 

- With reference to your letter of the 3rst ultimo, we are advised 
that, neither of our arbitrators, Mr. Allan or Mr, Singleton, nor 
your arbitrator, Babu S. C. Gossain, having entered upon the re- 
férence, the question of the period of making their awards having 
expired does not arise. We, therefore, call upon you to appoint 
an arbitrator to act on your behalf in the disputes arising out of 
our claims under each of the above contracts as set out above, 
within seven clear days from this date, in default of which we shall 
appoint our arbitrator, Mr. S. H. Singleton, to act as sole arbitrator 
in the reference, in accordance with: the provisions of the Indian 
Arbitration Act, section 9 (b)? 

The respondents having made - no further appointment, the ap» 
pellants, on the 4th September purported to appoint Mr. Singleton 
to act as sole arbitrator in the reference in pursuance of the Indian 
Arbitration Act, section 9 (b), and so informed the respondents. 
The respondents declined to recognise this appointment, but Mr, 
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Singleton, after giving due notice to the respondents, proceeded with 
the reference ex parte and ultimate:y made eleven awards (one under 
each contract), by which he awarded to ihe appellants sums to be 
paid by the respondents amounting in all to Rs. 63,574. The awards 
were filed under section’rz of the Act and in pursuance of section 
15 a warrant was issued directing the sheriff to levy the amounts 
awarded by seizure of the respondents’ goods; and this was done. 

On the 8th January, 1917, the resepondents commenced against 
the appellants the present suit, in which they alleged (among other 
things) that the appointment of Mr. Singleton to act as sole arbi- 
trator was illegal, and that the awards were void and inoperative, 
and claiced a declaration to that effect, an injunction restraining 
the appellants from withdrawing the sum in the Sheriff's hands and 
a declaration that the respondents were entitled to a refund of that 
sum. There was also a claim for damages which has not been 
proceeded with. Undera consent order made in the suit on the 
tath January, 1917, the amount in the sheriff’s hands (Rs, 66.477) 
was paid to the defendants, but it was agreed that for the purpose 
of the suit, the money should be deemed to be still in the sheriff’s 
hands. 

| On the hearing of the suit before Mr. Justice Ghose on the 7th 
April, 1920, the defendants contended, first, that having regard to 
the provisions of sections 42 and 56 of the Specific Relief Act, and 
to the fact that the plaintifis did not claim to set aside the awards, 
and the execution proceedings, the suit was not maintainable, and, 
secondly, that the awards were not made out of time. The learned 
Judge overruled the first but he upheld /the second contention, and 
held the awards to be valid, and accordingly dismissed the suit 
with costs. 

On appeal to the High Court at Fort William, the plaintiffs, 
while still maintaining that the time for making the awards had ex- 
pired, relied mainly upon a point which, although open to them 
upon their pleadings, had not been argued in the Court of first in- 
stance. They now contended that the appointment of Mr. Single- 
ton as sole arbitrator was illegal on the ground that the scheme of 
arbitration contained in clause 1g of the contract, and in the Rules 
and By-Laws annexed, was inconsistent with section 9 (b) of the 
Arbitration Act under which that appointment was made, and 
accordingly that, a “ different intention” having been expressed in 
the contract, section g (b) did not apply. The learned Judges who 
heard the appeal (Sir L. Sanderson, C. J., and Richardson, J.) 
acceded to this contention and held that the appointment of Mr, 
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Singleton as sole arbitrator was ineffective, and that the awards’ 


were void on that ground. Upon the question whether the awards 
were out of time,.the learned Judges were disposed to take different 
views; but upon this point they gave no definite decision, as 
their conclusion upon the other point was sufficient to dispose of 
the suit. The Court accordingly allowed the appeal and declared 


the awards void, and with the consent of the parties, ordered the’ 


defendants to repay the above sum of Rs. 68,574 to the plaintiffs 
upon an undertaking by the latter to return the amount if the awards 
should bė found valid by this Board. In view of the fact that the 
point on which the plaintiffs had succeeded had not been taken in 


the Court below, the parties were ordered to bear their own costs: 


of the original trial. Against this decision “the defendants now 
appeal to the Board. 


On the argument before their Lordships, it was argued, as a 
preliminary point, that the suit would not lie, as the only remedy 


open to the plaintiffs was to move to set aside the awards under 
section 14 of the Arbitration Act, and this could not be done after 
the awards had been enforced by execution. In their Lordships’ 


opinion, there is no substance in this point Any objection to an’ 


award on the ground of misconduct or irregularity on the part of 
the arbitrator ought, no doubt, to be taken by motion to set aside 
the award ; but where (as here) it is alleged that an ‘arbitrator has 
acted wholly without jurisdiction, his award can be questioned ina 
suit brouglit for that purpose. Nor is the fact that the award has 
been enforced by execution under section 15 a bar to a suit to have 
it declared void and for consequential relief. Section 15 does not 
enact that the award, when filed, is to be deemed to be a decree 
of the Court, but only that it is to be enforceable as if it were a 
decree. | 


A suggestion was also made that the suit was open to objection 
under sections 42 and 56 of the Specific Relief Act, on the ground 
that’ no relief was asked othér than a declaration ; but in their 


Lordships’ opinion this is not the case. The plaint asked not only’ 


for a declaration but also for an injunction, repayment of the 
amount levied, and other relief. Further, itis difficult to see how 
any technical objection to the jurisdiction can now be maintained, 
having regard to the fact that the order appealed from was to some 
extent a consent order, and’ contemplated that the question of the 
validity of the awards should be finally determined by this Board. 
Turning now to the substance of the case, the main question is 
whether the submission to arbitration contained an expression of a 
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P.C “different intention” which had the effect of excluding the operation 
1922.. of section ọ (b) of the Arbitration Act. In their Lordships’ opinion, 
E, D. saadi this question must be answered in the affirmative. Each of the con 


.. tracts provides that any dispute shall be referred to arbitration “in 
Bambu accordance with the Rules and By-Laws endorsed on this contract, 
Viscount Cave. and that such Rules and By-Laws shall form part of the contract ; 
and By-Law 15 is to the effect that, where one of the parties 
to a dispute fails to appoint an arbitrator within the time limted, 
“the Chairman of the Association shall appoint an arbitrator whose 
appointment shall be as lawful. and binding upon the defaulting 
party as though he himself had appointed such arbitrator.” The 
contract further provides that both arbitrators and umpire must be 
persons engaged in the Baled Jute Trade, and that their award 
shall be final, subject only to a right of appeal to the Committee of. 
the Association. The effect of these provisions is that on a failure 
by either party to appoint an arbitrator—which includes (in their 
Lordship’s opinion) a failure to appoint a substituted arbitrator on 
the death or retirement of an arbitrator originally appointed—the 
appointment is to be made by the Chairman on behalf of the 
defaulting party, so that in every such case there are to be two 
arbitrators, one appointed by one of the parties, and the other by 
the Chairman on behalf of the other party. Both are to be men 
engaged in the trade, and the decision of these skilled men or their 
umpire is subject to an appeal to the Committee of the Association. 
It is to such a domestic tribunal, so constituted, that the parties 
have agreed to submit their differences ; and, this agreement appears 
to their Lordships to be quite inconsistent with section 9 (b) of the 
- Act, under which, if it comes into operation, the decision will be 
made by a single arbitrator chosen by one party only. Further it 
appears to be at least doubtful whether, if the scheme of the By-. 
- Laws were departed from by the application of section g (b), the 
right of appeal to the Committee would continue to be effective. 
Upon the whole, therefo e, their Lordships agree on this point with, 
the judgment of the appellate Court. ‘ 

It was contended on behalf of the appellants that the respond- 
ents’ letter of the 31st July, 1916, above quoted, had the effect of 
excluding an appointment by the Chairman and evidencing a new 
agreement to which the Arbitration Act, including section g (b), 
would epply: but in their Lordships’ opinion, that letter cannot 
have this effect. By the letter, the respondents contended that the 
time for making the award had expired, and that the Chairman had 
no authority to override the provisions of the Arbitration Act in 
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that respect ; and also that the dispute did not'come under the 
terms of the contract at all. They may have been mistaken in both 
these contentions ; but there was clearly no intention on their part 
to set up any new form of arbitration different from that to which 


they had agreed. The appellants, erroneously .as it now appears,’ 


accepted the respondents’ view that the Chairman had no authority 
to appoint, and had resort to section 9 (b) of the Act. In this, 
unfortunately, they were wrong; and they must now accept the 
consequences of their action. 


As the above considerations dispose of the appeal, it is un 


necessary to consider the question raised as to the awards being 
out of time. Their Lordships will accordingly humbly advise His 
Majesty that the appeal fails‘and should be dismissed with costs. 


Sandersons and Orr Dignams : Solicitors for the Appellants. 
W. W. Box & Co. : Solicitors for the Respondente. 
A, TM. Bis : i " Appeal dismissed, 


Present: Viscount Haldane, Viscount Cave, Lord Parmoor, 
and Mr, Justice Duff. 
MA SHWE MYA 
v. 
MAUNG HO HNAUNG. 


[ON -APPE.L FROM THE COURT OF THE JUDICIAU COMMISSIONER, 
Uprer Burma. | 
Registration—Registration Act (XVI of 1908), Secs. 2, 3a——'Representativoe — 


Clerk of District Court, if representative—Security bond given to District 


Fudge—Bond presented by Clerk of District Court. 


The provisions of section 32 of the Registration Act are imperative, and, unless 
a document presented for registration is so presented by one of the persons des- 
cribed in the section the presentation does not give to the Registrar the indispen- 
sable foundation of his authority to register it, and the registration, if made, is 
Invalid: Fambu Parshad v. Muhammad Aftab A'i Khan (1) followed. 

The word ‘representative! is a teem of ambiguous meaning, and must be cons- 
trued according to its context. That word in section 32 of the Registration Act, 
refers to legal personal representative, or (by virtue of section 2) the guardian or 
committee of the person described and does not include a clerk or agent. 


- (1) (1914) L. Re 42 L Ay 225 L L, R, 37 All. 493 arc. L. J. arg. 
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A mortgage bond given by certain persons to the District Judge to secure the 
performance of any order which His Majesty In Council might make on an appeal 
then pending, was pres:nted for registration by a clerk of the District Court. 
The obligors attended for the purpose of admitting execution, but did not join in 
the presentation, The document was not presented by any agent holding a power’ 
of attorney: TEOR 

Held;-that the registration of the security bond was invalid and that the 
security was Insufficient. 

That the clerk was not a representative of the District Judge within the mean- 
Ing of paragraph (b) of section 42 of the Registration Act. 

Appeal from the decision of the Judicial Commissioner Upper 
Burma, affirming that of the District Judge of Yenangyaung. 


The material facts appear from their Lordships’ judgment 
Parikh for the Appellant. 
No one for the Respondent: 


The judgment of their Lordships was delivered by 


Viscount Cave:—The question arising for determination 
upon this appeal is whether a certain security bond dated the 8th 
January, 1920 was validily registered under the Indian Registration 
Act No. XVI of 1908. Section 32 of that act, so far as it is now 
material, requires that every document to” be registered under the 
Act “shall be presented at the proper registration office (a) by some 
person executing or claiming under the same. . .; or (b) by the 
representative or assign of such person ; or (c) by the agent of such 
person, representative or assign, .duly authorised by power of 
attorney executed and authenticated in manner hereinafter men- 
tioned.” It is established by a series of decisions, of which one of 
the most recent is Jambu Parshad v. Muhammad Aftab Ali 
Khan (1), that the provisions of the section are imperative, and that 
unless a document presented for registration is so presented by one 
of the persons described in the section, the presentation does not 
give to the registrar the indispensable foundation of his authority to 
register it, and the registration, if made, is invalid. 

In the present case the document in question—a mortgage bond 
given by certain persons to the District’ Judge of Yenangyaung, to 
secure the performance of any Order which His Majesty in. Coun- 
cil might make on an appeal then pending in this suit—was present- 
ed for registration (as the endorsement shows) to the Sub-Registrar 
at Yenangyaung “ by Maung U on behalf of the Additional District: 


(x) (1914) LAR, 42.1, Ay 22 ee os 
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Judge, Yenangyaung” and was registered by the Sub-Registrar who 
gave the usual certificate of registration. Maung U appears to have 
been a clerk of the District Court. On application being made to 
the District Judge for the approval of this security as sufficient, the 
appellant objected that it had not been duly presented for registra- 
tion under the Act ; but the District Judge overruled the objection 
and approved the security, and his decision was affirmed by the 
Judicial Commissioner. Hence the present appeal. It should be 
added that the principal appeal in the suit has since been allowed 
by His Majesty in Council so that the bond, if valid, has become 
operative ; and that the appellant is desirous, before seeking to 
enforce the bond against the obligors and the mortgaged property 
to have it determined whether the bond is effective or requires 
re-registration under Act XV of tory. 


The respondent was not represented on the appeal, and their 
Lordship has accordingly not heard an argument in support of the 
validity of the bond ; but on the facts brought to their notice they 
are of opinion that there was no proper presentation under the 
section, and accordingly that the registration was invalid. The 
bond was not presented by any person executing or claiming under 
it. For the District Judge was not present; and, although the 
obligors appear to have attended for the purpose of admitting execu- 
tion, they did not join in the presentation. Nor was the document 
presented by any agent holding a power of attorney. The only 
question therefore, is whether Maung U, who appears to have 
attended and presented the deed on behalf of the District Judge 
can be said to have been a " representative” of the District Judge 
within the meaning of paragraph (4) of section 32. In their Lord- 
ships’ opinion, he cannot. The word “ representative” is a term of 
ambiguous meaning, and must be construed according to its con- 
text. In ordinary legal use, it denotes the executor or administrator, 
or-sometimes the heir or next of kin. Ina certain context it may 
mean an agent ; but in the present case, that meaning is excluded 
by the circumstance that under- paragraph (c) of the section, the 
agent is separately referred to and is required to hold a duly authen- 
ticated power of attorney. By section 88 of the Act, it is provided 
that Government officers and certain public functionaries need not 
appear in person or by agent at a registration office in any proceed- 
ing connected with the registration of instruments executed by them 
in their official capacity, and that, in such cases, reference may be 
made to the office for information ; but no similar provision is made 
for the case of instruments under which any such officer or func- 
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tionary may claim: Probably the omission is inadvertent} but if 
so; this must be remedied (if at all) by legislation. Their Lord-- 
ships’ attention has not been called to any enactmeut which makes 
a clerk of a Court the representative, -in any . legal sense, of the- 
Judge. : 

Upon the whole their Lordships are Satisfied that the term’ 
“ representative” in section 32 refers to the legal personal représen” 
tative or (by virtue of section 2) the’ guardian or committee of the 
person described and, does not include a clerk or agent. The 
result is that, in ‘their Lordships’ opinion, this appeal should be’ 


. allowed and it should be declared that the registration of the 


security bond was invalid, and that the secutity was insufficient. 

Upon this declaration being made, the District Judge will, no 

doubt give facilities for the re-registration of the bond under Act’ 

XV of 1917. The appellant should be at liberty to add her costs of 

the appeal to the Judicial Commissioner on the question of ‘the: 

security, and her costs of this appeal, to her security. i 
Their Lordships will humbly advise His Majesty ka 
E. Dalgado : Solicitor, for the Appellant, 


A. T.M, Appeal allowed. 


~ 4 y 


PRESENT :- Lord Buckmaster, Sir John Edge, Sir Lawrence- , 
Jenkins and Lord Salvesen. 


THAKURAIN HARNATH KUAR 
a as 
THAKUR INDAR BAHADUR SINGH. 


` [ OW APPEAL FROM. THE SUPREME CouRT OF THE Jonai” 
Commissioner or Ovupa |. 


Oudh -Estates Act (J of 1869)—Succession— Widows and: reversioner’s rights— 
Expectancy—Transfer—Claim for money advanced on transfer—Agretments ` 
and contracts--Distinction--Contract Act, (IX of 3874), Ss. 2, 65—-Limita-, 

` Hon. f | fe amai 
The last male holder of the estates of Paska and Lilar in Oudh died childless ` 
in 1873. His widows set up a will of their husband empowering them to adopt, 

The respondent Indar Bahadur Singh as the nearest reversioner instituted a suit 

against them-and the Court of Wards, who had taken over the estates, and 


Vor xkkvit] . rawe copie. 


obtained a decree declaring the alleged will to be invalid and that he was cn- 
titled to succeed td Paska and Lilar on the death of the last surviving widow of 
the last male holder. 


The husband of the plaintiff appellant advanced Rs. 20,000 to Indar Bahadur 
for this litigation and a further sum of Rs. 5,000 for other expenses and obtained 
an instrument of transfer on which the present suit is brought : 


Held, that whatever the view that may once have prevailed, it is now catablish- 
ed that under the Oudh Estates Act the succession to collaterals opens on the 
death of the widow just as under the ordinary Hindu Law and that the transfer 
in question was void as being the transfer of an expectancy merely. 


_ Held also, that under section 65 of the Contract Act, the transferee was 
entitled to recover the sum advanced by him and that the claim was not barred 


iby limitation as the agreement was not discovered by the appellant to be void 


till his demand for possession of the transferred property was resisted by the res- 
pondent, which was within three years of the present suit. 


Appeal from a decree of the Court of the Judicial Commissioner 
of Oudh, which affirmed a decree of the Subordinate Judge of 
Bara Banki, 


The suit was for possession of the villages specified in the plaint 
with an alternative prayer for payment of money. Both the 
Indian Courts decided adversely to the appellant with regard to 
both his claims. Hence this appeal. 


The facts and the circumstances of the case are fully set out in 
their Lordships’ judgment. 


Lowndes K.-C, and Dube for the Appellant : The transfer of the 
villages was before the Transfer of Property Act of 1882. It is thus 
governed by the ordinary Hindu law and not by the provisions of 
the latter Act. The respondent got into possession in 1911. Un- 
der the Oudh Estates Act, the widow has only a life estate and 
the reversioner has a vested interest. Under the Hindu law, the 
sale of a vested estate is not void. Further the instrument is only 
an agreement to sell. The claim of the appellant is maintainable 
on the doctrine of estoppel feeding the grant. The Indian Courts 
held that it was a transfer of spes successionis and void under section 
6 of the Transfer of Property Act. On the alternative claim, they 
held that it was barred by limitation. The starting point for limita- 
tion is when it was pleaded that the transfer was of spes successionis, 
The alternative claim is based upon section 65 of the Contract Act. 
The agreement was not discovered to be void in this case till pos- 
session of the villages was resisted by the respondent. 


De Gruyther K., C. and Parikh for the Respondent argued that 
the Deputy Commissioner's decree was not made on a consideration 
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of the respondent's position under the Oudh Estates Act A Hindu 
reversioner cannot bind the property to which he may succeed. 
Section 23 of the contract Act makes the present transfer void, 
because the consideration was not legal. This is not an agreement 
discovered to be void under section 65 of the Contract Act, Limita- 
tion begins to run from the date on which the money was recoverable 
and that was the date when the illegal transfer was effected. There- 
fore the claim for payment of money is long barred. 


Parikk followed. 


Lowndes K. C. replied at length on the question of the alterna- 
tive claim and referred to section 65 of the Contract Act and section 
84 of the Indian Trusts Act as to the policy of the law. The conten- 
tion that the discovery should be one of fact and not of law cannot 
be sustained as the words of the section are wide enough to exclude 
this contention. 

The judgment of their Lordships was delivered by 


Sir Lawrence Jenkins: This is an appeal from a decree 
dated the zoth March, 1918, of the Court of the Judicial Commi- 
ssioner of Oudb, which affirmed a decree dated the 3rd August, 
1915, of the Subordinate Judge of Bara Banki. 

The suit is for the possession of the villages specified in the 
plaint with an alternative prayer for the payment of money. Both 
the lower Courts have decided adversely to the plaintiff on each of 
these claims, and the suit has been dismissed with costs, From this 
decision the present appeal has been preferred. l 

The plaintiff’s claim to the villages rests on an instrument which 
purports to have been a transfer on sale executed on the and 
January, 1880, by the defendant, Indar Bahadur Singh in favour 
of Rachpal Singh, the plaintiff's deceased husband. 

The villages were part of two taluquas in Oudh, known as Paska 
and Lilar, and owned by Thakur Naipal Singh, whose name was 
entered in List II attached to the Oudh Estates, Act I, of 1869, as 
estates which, according to the custom of the family, ordinarily 
devolved upon a single heir. 

Thakur Naipal Singh died childless on the 28th October, 1873, 
leaving him surviving his two widows, Thakurain Iklas Kuar and 
Thakurain Choti. According to Hindu law, the defendant Indar 
Singh was the next reversioner. The widows set up a will as that 
of their deceased husband, and claimed that it empowered them to 
adopt. Indar Singh thereupon instituted a suit against them and 
the Court of Wards, who had taken over the estates, and, by the: 


Vou XXXVII] . PRIVY COUNCIL, 


decree of the Deputy Commissioner of Bara Banki dated the aand 
October, 1878, the alleged will was declared void and invalid, and 
Indar Singh was declared “ entitled to succeed to Paska and Lilar 
estates on the death of the last surviving widow of the late Naipal 
Singh.” 

| It is the plaintiff’s case that in 1878 her husband, Rachpal Singh 
advanced Rs. 20,000 for this litigation and other expenses to Indar 
Singh, who was a poor man, and that in 1880, ona further advance 
of Rs. 5,000, Indar Singh executed the instrument of transfer on 
which this suit is brought. 

Both Courts have held that the transfer was inoperative, as Indar 
Singh at its date had no interest capable of transfer but merely an 
expectancy. 

It cannot be disputed that, according to the ordinary Hindu 
law, this is the true view, but the plaintiff, to escape from this predi- 
cament, contends that the rights of Indar Sirgh must be determined 
by reference to the provisions of the Oudh Estates Act and the 
declaration contained in the Deputy Commissioner’s decree. 

Whatever the view that may once have prevailed, it is now estab- 
lished that under the Qudh Estates Act the succession to collaterals 
opens on the death of the widow just as under the ordinary Hindu 
law, and it necessarily follows that in January, 1880, Indar Singh 
had no more than an expectancy, and so had no interest in the 
villages whch he was competent to transfer or bind. 
<o Nor, in their Lordships’ opinion, was this position modified by 
the Deputy Commissioners decree. As the suit was constituted, 
the Deputy Commissioner could only have made a declaration bind- 
ing on the widows and the Court of Wards, and it certainly was 
not within his competence to make a valid declaration that would 
create in Indar Singh’s favour an interest in the villages that did not 
otherwise exist. The claim for possession was, therefore, rightly 

` rejected. | 

And so it becomes necessary to consider the claim for payment 
‘of money. The amount demanded is Rs. 1,28,033-4-8, and this 
is made up of Rs, 25,000 principal and Rs, 1,03,033-4-8 interest at 

- Re, 1 per cent per month from the and January, 1880, to the 5th 
May, 1914. 

The payment of the Rs. 25,coo is established, and the defen- 
dant’s pleas that the instrument of the and January, 1880, was exe- 
cuted under undue influence and was extortionate have failed, but 


the claim for recovery of the money has been held to be barred by 
limitation, - 


456 


P. C. 

1923, 

wat 
Harnath 


v. 
Indar Bahadur, 


Sir Lawrence 
Jenkins. 


= 


THE CALCUTTA LAW JOURNAL. , (Vou. XXXVII. 


Before this Board, the claim has been based on section 6s of 
the Contract Act. Itis there provided that “when an agreement 
is discovered to be void, or when a contract becomes void, any 
person who has received any advantage under such agreement or 
contract is bound to restore it or to make compensation for it to 
the person from whom he received it.” f 

So framed, the plaintiff's claim to compensation rests, not on 
any principle or formula of English Law, but on the words of this 
section, and it has to be seen whether the facts of this case come 
within its scope. The section deals with (a) agreements and (4) 
contracts. The distinction between them is apparent from section 
a. By clause (e) every promise and every set of promises forming 
the consideration for each other is an agreement, and by clause (A) 
an agreement enforceable by law is a contract. Section 65, there- 
fore, deals with (a) agreements enforceable by law and (4) with 
agreements not so enforceable. By clause (g) an agreement not 
enforceable by law is said to be void. 

An agreement, therefore, discovered to be void is one discovered 


“to be not enforceable by law, and, on the language of the section, 


would include an agreement that was void in that sense from its 
inception as distinct from a contract that becomes void, 

The agreement here was manifestly void from its inception, and 
it was void because its subject matter was incapable of being bound 
in the manner stipulated. 

Though this aspect of the case has not been satisfactorily 
presented or developed in the pleadings and the proceedings before 
the lower Courts, their Lordships think there are materials on the 
record from which it may be fairly inferred in the peculiar cir- 
cumstances of this case that there was a misapprehension as to the 
private rights of Indar Singh in the villages which he purported to 
sell by the instrument of the 2nd January, 1880, and that the true 
nature of those rights was not discovered by the plaintiff or Rachpal 
Singh earlier than the time at which his demand for possession was 
resisted, and that was well within the period of Limitation. 

It was thus that the agreement was discovered to be void, and 
the discovery in their Lordships’ view, was one within the words 
and the meaning of section 65 of the Contract Act. 

The plaintiff, therefore, though not entitled to recover possession 
of the villages, is entitled to recover compensation, and in assessing 
that compensation their Lordships consider it should include the 
sum of Rs. 25,000 found by both Courts to have been paid to 
Indar Singh, and also in the circumstances of this case, interest, 
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not at the rate or for the period claimed by the plaintiff, but at 6 per 
cent, from the date of the institution of this suit.’ Their Lordships 
will, therefore, humbly advise His Majesty that the decree under 


appeal should be varied in accordance with this opinion, and that © 


the respondent should pay the costs of the plaintiff in both the 
lower Courts. The costs of this appeal must be paid by the 
respondent. 


Barrow, Rogers & Nevill : Solicitors for Appellant. 
T. L. Wilson & Co: Solicitors for Respondent. 
K. V, LAN, : Appeal allowed, 


Present; Lord Phillimore, Lord Carson and Sir John Edge. 


JAI BERHAM AND OTHERS 
; 2. a 


KEDAR NATH MARWARI AND OTHERS, 


[On APPEAL FROM THE Hicn Court oF JUDICATURE aT PATNA]. 


Restitution—Cioil Procedure Code (Act Vfof 1908), Sec. 144—Inherenk jurisdic- 
Hon—Setting aside of auction sale—Leposit of purchase money-~Yorey 
distributed amongst creditors of judgmeni-debtor-—Judgment-debtor, if to 
pay—Auction-purchaser clearing off charges on property—Iniereat. 


It is the duty of the Court under section 144 ofthe Code of Civil Procedure 
to “ place the parties in the position which they would have occupied, but for 
such decree or such part thereof as has been varied or reversed,” This duty or 
jurisdiction does not arise merely under the section. It is inherent in the gene~ 
ral jurisdiction of the Court to act tightly and fairly according to the circums- 
tances towards all parties involved. 

A certain property was sold in execution of a decree: The purchase money 
was duly paid ; the sale was confirmed and a sale certificate was given to the 
purchaser. The purchase money was distributed amongst creditors of the judg- 
ment-debtor who had attached the property. The auction purchaser paid off 
dues on certain bonds. This auction sale was afterwards set aside on appeal : 


Held, that the judgment-debtor should be restored to the property after 
making good to the auction purchaser the moneys which had been applied for his 
benefit, viz., the moneys distributed amongst creditors of the judgment-debtor. | 


That the moneys paid for clearing off dues on bon ls, were optional payments, 
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made without any order of the Court; that these payments could not be made a 
condition of restoration to the judgment-debtor. 

The order of the Court was silent as regards interests on ‘ mesne profits’ and 
“ deposit’. 

Held, that the equities of the case would be met by disallowing interest in 
either case. 

Appeal by the judgment-debtors, and cross-appeal by the Auc- 
tion-purchaser against the decree of the High Court of Patna, 
reversing that of the Subordinate Judge of Godda. 


The material facts appear from the judgment of their Lord- 
ships. 

Dunne K. C. and Brown for the Appellants. 

De Gruyther K. C. and Hyam for the Respondents. 

The judgment of their Lordships was delivered by 


Lord Carson :—The question to be decided in this appeal 
arises out of an order on appeal made by His Majesty in Council 
dated the 19th December, 1913, which set aside an auction sale of 
certain landed property beld on the 27th July, 1904, in execution 
proceedings in the Court of the Subordinate Judge of Godda. 

The case before this Board is reported in L. R. 41, I. A. 38. 

Rajah Thakoor Barma, since deceased, the predecessor-in-title 
of the appellants 1-5 (hereinafter referred to as the judgment 
debtors) was the owner ofa full 16 anpas share ofa village called 
Patsanda. Ten of the said shares were encumbered and six were 
unencumbered, save that two bonds had been executed by the 
Rajah ‘in favour of one Gobardhan Das and others, which pur- 
ported to create a charge on a 3 annas share in the said mahal 
as security for the said Gobardhan Das for Rs, 23,965 and 
Rs. 532. 

Six annas share of ihe encumbered property was attached fora 
judgment debt in execution of a decree obtained by the respon- 
dents third party, and sold on the 27th July, 1904. The respon- 
dents first and second parties are the representatives of the original 
auction purchasers and are hereinafter referred to as the auction 
purchasers 

The purchase money was a sum of Rs, 1,12,000, and this sum 
was paid into Court and eventually distributed to various mort- 
gagee decree-holders and others holding money decrees against the 
judgment-debtor whose debts were thereby discharged to the 
extent of such payments. 

The auction purchasers claimed to have purchased for the sum 
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aforesaid the six -unencumbered annas share, and on the azst 
December, 1904, a sale certificate was granted to the auction 
purchasers, which declared the respective interest of the auction- 
purchasers, in the six annas share, and also declared that such 
share was subject to the charge created by the aforementioned 
bonds, but was outside the ro annas share hereinbefore described 
as the encumbered property. f 

On the 26th December, 1904, the auction purchasers were duly 
put into possession of the said six annas share and paid off on the 
7th February, 1905, the amounts covered by the two bonds. An 
appeal was subsequently made by the Rajah to the High Court of 
Calcutta against the order of the Subordinate Judge of the arst 
December, 1904, granting the said sale certificate, and when this 
appeal was dismissed he appealed further to His Majesty in Coun- 
cil, and this Board on the 25th November, 1913, advised that the 
appeal should be allowed and that the order of the Subordinate 
Judge confirming the sale, together with the said certificate of sale 
of the 21st December, 1904, should be set aside, and added “ this 
will, ofc urse, have the effect of setting aside all subsequent pro- 
ceedings on the part of the auction purchasers based thereon.” In 
consequence of th's order setting aside the sale the judgment 
debtors applied to the Subordinate Judge claiming restoration to 
them of the said 6 annas share of the property, together with mesne 
profits. : 

The auction purchasers resisted the said claim, and contended (1) 
that the auction purchasers could not be asked to restore the pro- 
perty until (a) the amount which they had deposited in Court fo 
complete the sale ; and (4) the sum paid by them to satisfy the 
bonds given by the Rajah to Gobardhan Das had been refunded 
and they also claimed that Chaturi Ram Marwari, one of the auc- 
tion purchasers, who was a respondent in the appeal before the 
Privy Council, had died before the hearing, and that therefore 
the order of His Majesty in Council could not affect his share, viz., 
7 an anna of the 16 annas, 

The Subordinate Judge overruled all the contentions of the 
auction purchasers, and by an order dated the aoth August, r916, 
ordered restitution to the judgment debtors of the said 6 annas 
share, together with the mesne profits from the date of delivery of 
possession of the said property, after the auction sale on the 27th 
July, 1904. 

From that order the auction-purchasers appealed to the High 
Court of Judicature at Patna, who, by order dated the 14th Decem- 
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ber, t916, set aside the order of the Subordinate Judge, and in lieu 
thereof, ordered that the Subordinate Judge should ascertain ; 

(1) Whether Chaturi Ram died before the hearing of appeal 
by the Judicial Committee ; (2) that he do ascertain the amount of 
mesne profits due on the share in respect of which restoration is to 
be made ; and (3) that he ‘set off the sum due to the judgment-deb- 
tors as mesne profits against the sum due to the auction-purchasers 
in recovery of their deposit and in the event of the sum due to the 
judgment-debtors being in excess of the sum due to the auction- 
purchasers he do restore possession of the property forthwith to the 
judgment-debtors and in the event of the sum due to the auction- 
purchasers being in excess of the sum due to the judgment-debtor 
he do refuse to restore possession of the property until the deficit 
due to the auction-purchasers has been made up either of the decree- 
holders or by the judgment debtors themselves,” 

It is to be observed that the Court made no order as to the 
claim of the auction purchasers to be paid as a preliminary to restor- 
ing possession the sum paid to Gobardhan Das in respect of the two 
bonds, creating a charge on 3 annas share of the unencumbered 
property sold to the auction purchasers. 

The appellants (the judgment-debtors) have appealed to His 
Majesty in Council against the said judgment and decree of the High 
Court, dated the r4th December, 1916, and the auction purchasers 
(respondents first and second . parties) have entered a cross appeal 
relating to the payments to Gobardhan Das as aforesaid. On the 
main question, wis, whether the auction-purchasers are entitled to 
repayment of the deposit paid into Court as a condition precedent 
to their handing over possession to the judgment-debtors, their 
Lordships are in agreement with the judgment of the High Court, 
and think the order already referred to should on this point be 
affirmed. It is the duty of the Court under section 144 of the Civil 
Procedure Code to “place the parties in the position which they 
would have occupied, but for such decree or such part thereof as 
has been varied or reversed.” Nor indeed does this duty or juris- 
diction arise merely under the said section. It is inherent in the 
general jurisdiction of the Court to act rightly and fairly according 
to the circumstances towards all parties involved. As was said by 
Cairns L. C. in Rodger v. the Comptoir a’ Escompte de Paris (1). 
“ One of the first and highest duties of all Courts is to take care 
that the act of the Court does no injury to any of the. suitors and 
when the expression ‘the act of the Court,’ is used, it does not mean 


(1), (1871) L. R. 3 Pe. 465 (475). 
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merely the act of the primary Court, or of any intermediate Court 
of Appeal, but the act of the Court as a whole from the lowest 
Court which entertains jurisdiction over the matter up to the highest 
Court which finally disposes of the case.” The auction-purchasers 
have parted with their purchase money which they paid into Court 
on the faith of the order of confirmation and certificate of sale al- 
ready referred to. This money has been distributed amongst credi- 
tors of the judgment-debtor who had attached the unencumbered 
property in question and could have realised their judgment-debts 
by a sale of this property in execution and it would be inequitable 
and contrary to justice that the judgment-debtor should be restored 
to this property without making good to the auction-purchaser the 
moneys which have been applied for his benefit. 

Tt was argued that the remedy of the auction-purchasers was 
either to apply for a certificate of sale of the unencumbered proper- 
ty or to obtain from the judgment creditors repayment of the sums 
paid out to them under the orders of the Court. Their Lordships 
cannot agree with either of these suggestions, and for the reasons 
stated by the Judges of the High Court. 

As regards the sums paid by the auction purchasers to Gobar- 
dhan Das to clear off the bonds charged on the property they had 
intended to purchase, their Lordships are in agreement with the 
decision of the High Court that this payment stands on a different 
footing from the deposit of the purchase money. It was an op- 
tional payment, ‘made without any order of the Court, and as it 
entitled them to stand in the shoes of Gobardhan Das as holders 
of the bonds, it entails no hardship ; but however that may be, these 
payments cannot be made a condition of restoration to the judg- 
ment-debtors, . 

A question was raised before this Board as to whether the 
“ mesne profits” on the one hand, and “the deposit ” on the other, 
should under the order of the High Court carry interest. The 
order is silent upon this point, but in their Lordships’ opinion the 
. equities of the case will be met by not allowing interest in either 
case, 

There only remains the question as to the rights of Chaturi Ram 
who was one ‘of the auction-purchasers at the said sale of the 14 
anna share of the mahal. It is alleged that he had died pending 
the hear-ng of the appeal before the Privy Council and that as his 
heir or personal representative was not brought upon the record, 
the order on the advice of their Lordships in the Privy Council 
cannot affect the 14 anna share in his possession or that of his heir, 
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Their Lordships have no evidence before them of the facts alleged 


“and no claim was presented on behalf of the said Chaturi Ram or 
_his representative and they are of opinion that under the circum- 


stances, the order in this case should be made without prejudice 
to the rights, if any, of Chaturi Ram, or if he is deceased, of his 
heir or legal personal representative. . , ; 

Their Lordships are of opinion that the order of the High Court, 
subject to the modification last hereinbefore mentioned, should be 
affirmed, and thatthe appeal and cross appeal should be dismissed 


- with costs, including in the case of the appeal the costs of the peti- 


tion to add certain documents to those set out in the record as 
originally printed, and they will humbly advise His Majesty accor- 
dingly. 

Watkins and Hunter : Solicitors for the Appellants. 

Barrow, Rogers and Nevill 3 Solicitors for the Respondents, 
A. T. M. Appeal and cross-appeal dismissed, 


PRESENT — Lord Phillimore, Lord Carson and Sir John Edge 


“RAMSUMRAN PRASAD AND ANOTHER 
t : - mB | 
SHYAM KUMARI AND OTHERS, 


[ON APPEAL FROM THE HIGH Courr OF JUDICATURE at PATNA] 


Hindu widow —~Alichation—Necessity—Compromise. 

The word ‘necessity;’ when used in connection with’ allenation by a Hindu 
widow, has a somewhat special, almost technical, meaning, A widow can 
alienate if there are no other means available for. the obligatory ceremonies to 
secure the repose of the soul of ber husband. A holder of a Hindu woman's 
estate can in some circumstances alienate immovable property to pay the last 
owner’s debts, or (if there is no other available source of supply), for ter own or 
infant children’s maintenance. Necessity does not mean actual compulsion, but 
the kind of pressure which the law recognises ‘as serious and sufficient. 


A compromise made bona fide for the benefit of the estate and not for the 
personal advantage of the limited owner, will bind the reversioner quite as much 
as a decree on contest : Mohendra v. Skhamsunnessa.(1) approved. i 


Appeal from the decree of the High Court at Patna, 


(1) (1914) 81 C. L. J. 157- 
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Suit for recovery of possession of certain property said to be P.C 
alienated by. widow as one of the terms of a compromise of litigation ios: 
originally brought by her husband and continued by her after his aaa Ek 


P.C 


oe: 4 š Shyam Kumari, 

The material facts appear from their Lordships’ judgment. ame 

De Gruyther K. C. and Brown for the Appellants. 

Majid for Respondent No. 1. 

Dunne K. C. and Sen for Respondent No. 4. 

The judgment of their Lordships was delivered by 

Lord Phillimore.-The question raised on this appeal is Kap; 
whether the reversionary heirs of one Brij Mohan Lal can recover — 


possession of certain property which is said to have been alienated 
by his widəw as one of the terms of a compromise of litigation 
originally brought by Brij Mohan Lal and continued by his widow 
after his death. He had begun the suit on the r8th July, 1895, 
and died on the 22nd December. The suit was brought to enforce 
two mortgage bonds. There was a claim by a prior mortgagee 
which eventually came up before this Board, and resulted in a decree 
which was generally favourable to the widow, but required her to 
pay into Court a considerable sum to the credit of this first mort- 
gagee. She paid this, and then proceeded to execute a decree for 
recovery of what was due to her on the mortgage bonds, which was 
ascertained by the decree to be the sum of Rs. 141,959. Six of 
the properties were then put up for auction on the zoth June, 1912, 
the widow having leave to bid, and she bought them for the sum 
of Rs. 65,075. Thereupon the judgment debtors filed a petition 
in objection to the sale, and the widow came to the compromise 
which is now impeached. 

By this compromise she agreed that the sale of the six proper- 
ties should be set aside, and that the judgment-debtors should be 
allowed to sell them again to certain proposed purchasers for a sum 
total of Rs. 66,000 to be paid over to her, It was further provided 
that the twe other properties should be hers to sell and make 
what she could of them, it being estimated that she would probably 
obtain Rs. 5,000, The rest of the debt, Rs. 70,259, was 
remitted. 

The reversioners, hearing of this transaction, applied for leave 
to intervene in the suit and oppose, but were refused, all their 
rights being reserved. Thereupon the present suit was insti- 
tuted by them, praying that the order entering satisfaction of the 
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judgment debts should be vacated, fora declaration of their rights 
and for aninjunction and further or other relief. They said that 
the sale was fraudulent, collusive and illegal, 

The widow, the judgment debtors and the purchasers from the 
judgment-debtors all appeared and defended. One of the points set 
up.on behalf of the defendants was that the widow’s husband’s 
family was governed by the Mithila School of Hindu law, which 
gives larger powers to a Hindu woman when an estate is vested . 
in her than she gets under the Mitakshara. This was negatived 
by both Courts—and need not now be considered. 

On the other hand, both Courts have found that there was no 
fraud or collusion, and bave taken the view that the compromise 
should stand, and have dismissed the suit. The principal ground 
on which the supposed fraud rested was that the properties released 
being worth considerably more than Rs. 66,000, the purchasers 
from the judgment-debtors had obtained very advantageous bar- 
gains, and that one of these purchasers was the widow’s brother. 
Both Courts, however, having negatived fraud, it would require 
an exceptionally strong case to induce this Board to take a contrary 
view, and indeed the appellants have not ventured to question this 
part of the decision. 

The points further to be decided are, first of all, whether the 
widow or anyone holding what is known as a Hindu woman’s 
estate, especially perhaps if that estate consists of immovéable 
property, can compromise in any circumstances, and secondly, 
whether this compromise is sufficiently reasonable for the Courts 
to allow it to stand. 

Their Lordships have been invited in an elaborate argument 
which has reviewed all the authorities to hold either that there 
is no such power of compromise at all, or that a compromise which 
results in the surrender of land must be treated on the footing 
that such an alienation is on the same footing with other alienations 
of land which the holder of a Hindu woman's estate can make, 
namely, that they are justifiable by necessity and necessity only. 

It should be observed im limine that the word necessity, when 
used in this connection, has a somewhat special, almost technical, 
meaning. A widow can alienate if there are no other means 
available for the obligatory ceremonies to secure the repose of the 
soul of her husband. A holder of a Hindu woman’s estate can in 
some circumstances alienate immovable property to pay the last 
owners debts, or (if there is no other available source of supply) 
for her own or infant children’s maintenance. Necessity- does 
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not mean actual compulsion, but the kind of pressure which 
the law recognises as serious and sufficient. 

Bearing: this in mind their Lordships will proceed to consider 
whether an alienation which is the result of a compromise or the 
mode by which a compromise is carried into effect, should, if the 
compromise be reasonable and prudent, and for the interest-of 
the estate, fall within the power of the holder-of a Hindu woman’s 
estate, either as being an alienation which is to be deemed to be 
induced by necessity, or as being: in a parallel position to an 
alienation induced by necessity. It may be observed at once that 
the argument which would refuse authority to compromise in any 
case could have very extreme consequences, A Hindu -woman 
might be party to a litigation concerning considerable immovable 
property, might be successful in the first Court and be threatened 
with an appeal, and have then a suggestion from the adversary that 
if she would: part with a single item of property or a few bighas he’ 


would let the judgment stand. She would have if the argument — 


were sound to refuse the suggested compromise, and be prepared 
to fight the case upto the Privy Council. Or it might be putin 
another way. Her opponent could never suggest a compromise, 
because he would know that any compromise would be upset. It 
would be very undesirable in the interests of property owners that 
this extreme doctrine should be upheld, and their Lordships, after 
consideration of the authorities that have been cited to them, are 
glad to find that they are ‘not driven to any such extreme position. 
The case of Katama Natchier .v. The Rajah of Shivagunga (1) 
decided in 1864, (1863?) which has been brought to their Lord- 
ships notice, has no direct bearing upon the point now to be discuss- 
ed, but it is perhaps useful as an introductory statement. Their Lord- 
ships there held that a decree fairly and properly obtained against 
a widow binds the succeeding heirs because the whole estate is for 
the time vested in her, absolutely for some purposes, though in 
some respects for a qualified interest, and because until her death 


it could not’ be ascertained who would be entitled to succeed 


(P. 604). 


In Tarines Churn Gangooly v, Watson & Co. (a) decided in 


1869, the High Court at Calcutta had to deal with the case ofa 


widow who was under age and had a minor’ son, and the judges’ 


held that if she was properly represented i in the suit they must treat 
the matter as standing ` precisely as if she had peed of age, and had 


(1) (1863) 9 M.I. Ae 539. | ren 
(3) (1869) 12 W. R. 41373 B. L. R. 437- 
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acted on her own behalf, that it was erroneous to look upon the 
transaction simply as an alienation by her, and that she had full 
power to compromise a suit or even to have entered into a com- 
promise before the suit was brought. 

In Khunni Lal v, Gobind Krishna Narain (x), decided in 1911, 
anagreement of compromise was made between the daughters of 
the pre-deceased son of a convert from Hinduism to Mahommeda- 
nism, and his heir at law, by which the property was divided into 
certain shares between the daughters and the alleged heirat-law. 
After the death of the daughters, the heirs in reversion claimed the 
estate against the cerivative purchasers from the heir-at-law, putting 
their case in this way, that the heir-at-law’s title came under an 
alienation made by the daughters without justifying necessity, and 
that therefore neither he nor his derivative purchasers could hold 
the property. This Board held that the compromise on its true 
construction did not mean an alienation, and that it was not right 
to say that the heir-atlaw or the derivative- purchasers derived a 
title from the daughters. Itis obvious that to put it as the respon- 
dents in that case did, that the purchasers derived title from the 
daughters, was begging the question. The property belonged to 
one or other or possibly both of the parties to the dispute, and the 
compromise proceeded upon the footing that it was uncertain in 
which of them the title was. As their Lordships put it, it was 
based on the assumption that there was an antecedent title of some 
kind in the parties, and the agreement acknowledged and defined 
what that title was, | 

. It was contended in the present appeal that this Board had 
laid down in the case of Jmrit Konwar v. Roop Narain Singh (2); 
decided in 1880, “that it is clear that daughters could not be 
bound by a compromise made by the widow under any circums- 
tances” ; but it must be remembered what that case really was. In 
a dispute between a person claiming to be an adopted son of the 
previous owner and the widow and her daughters who would have 
titles after her, the widow gave up her daughters’ rights in consider- 
ation of her own remaining practically unimpaired. Such a com- 
promise obviously could not stand ; indeed it is nota compromise 
atall Ifthe language in the sentence quoted is rather wide, no 
one referring to the case in full could be misled by it, 

Their Lordships are of opinion that the true doctrine is laid 
down in Mohendra Nath Biswas v. Shamsunnessa Khatum (3) 


(1) (191r? L. R. 38 I A. 87; 130, L. J. 575: 
(a) (1880) 6 C. La R. 76. 43) (1914) 21 c. La J. 157. 
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decided in 1914. A compromise made dona fide for the benefit of 
the estate and not for the personal advantage of the limited owner. 
will bind the reversioner quite as much as a decree on contest, 


This being so, their Lordships proceed to enquire whether 
this compromise is one that can be supported on these principles, 
At the outset it is startling one. Assuming as upon the whole 
appears to be the case, that the two reserved properties were 
worth Rs, 5,000 for which they were to stand, the widow took 
for the estate’ Rs. 66,000, plus Rs, 5,000, or Rs, 71,000 in all, and 
gave up all but -as much, Rs. 70,959. Moreover, her petition to 
the Court presented in pursuance of the compromise in order to 
effect the necessary entries on the Court register, states, and the 
widow herself has stated in evidence, that one of her motives was 
the fact-that the judgment-debtors were related to her and belonged 
to a respectable family, which she did not wish absolutely to impove- 
rish, and that she gave up her rights after an entreaty by.one of 
the judgment-debtors, who said that he had no property left. On 
the other hand, it does not appear that the judgment-debtor or 
debtors had any available property ; one was said to have nothing 
but the house he lived in, which was itself encumbered. 


Then comes the question,. what was the value of the property 
released? It would have been easy for either party to have pro- 
duced evidence - nearly conclusive upon this point, but they have 
failed to do so, and the Courts have been left to a series of infer- 
ences, The sub-sales were for Rs. 69,000, and if we are to take 
it that there was no fraud, it is reasonable to suppose that this would 
be the full value, not perhaps as between willing purchasers and 
willing sellers if an undisputed title were conveyed but very likely 
as much as the widow would have realized if she had re-sold ; and 
if this be the case, all that she has given up is Rs. 3,000. While 
therefore, giving all weight as against the validity of the compro- 
mise to the point that the widow was partially actuated by motives 
which, however laudable in themselves, did not entitle her to give 
up property in which she had only a partial interest, their Lordships 
do not see that a concession of Rs. 3,000 out of Rs, 69,000 to buy 
off the opposition of the judgment debtors, which had crystallized 
into a petition of objection, was otherwise than reasonable. 

Litigation in respect of this very subject matter had already 
once taken the widow to the Privy Council, and though the objec- 
tions of the judgment-debtors were of the stock kind and not likely 
to prevail, still with judgment debtors who had little or nothing to 


361 


P. C.. 
1932.. 
we 
Ramsumran Prasad - 
v. 
Shyam Kumari, 


Lord Phillimore. 


3G - 


B.C. 


a 


1942. 


Saran 


Ramsumran Prasad ° 


A 
Shyam Kimari.’ 


Cord Phillimore. 


man me 


| 


l | 
THE CALCUTTA LAW JOURMAL, | [Vots XXXVII. 


lose it was likely that their objections : would aye: been carried'as 
far as the High Court. 

Their Lordships do not find it necessary to consider whether 
the judgment of the High Court, in so far as it places the burden 
of proof upon the present appellants, is absolutely and without 
qualification sound ; but upon the facts found by both Courts in 
India they agree in the conclusion to which those Courts came. 

© One further observation should be made. It was suggested in 

afgument...for the, appellants that there. was a greater sanctity in im- 
movable than in movable property forming the estate of a 
deceased Hindu. If this be. the case, as to which their Lordships 
do not find it necessary to pronounce, it would be carrying tech- ' 
nicality to an excess to consider this property as immovable pro- 
perty. In:the hands of the deceased and in the hands of the widow 
till the sale it was money-secured by a mortgage on immovable 
property. Fora very brief period it might be said that the widow 
had converted the property by her purchase at the sale ; but even this 
can hardly be said. The sale had not been confirmed and the 
compromise was. upon the. very point whether it should be con- 
firmed, that is whether the property should be converted. In these 
circumstances there is. no substance in the suggestion that the 
compromise is more difficult to uphold because it resulted in an 
alienation of immovable rather than of movable property. ` 

Their Lordships will therefore humbly advise His majesty | ‘that 
this appeal be dismissed with one set of costs. 


. Watkins and Hunter: Solicitors for the Appellants. 
Truefitt and Francis ; Solicitors fór Respondent No.-1. 
© Pugh & Co : Solicitors for Respondent No, 4 
ATM a ; À Appeal dismissed. 
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Present :-—Lord Buckmaster, Lord Phillimore, Mr. Ameer Ali, ' 
Sir Lawrence Jenkins and Lord Salvesen. i 
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[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT Mapras.] 


Hindu Law—Mitakshara—Inkeritance—Sudras in Madras—lIllegitimate sen-~ 

Share. 

Under the Mitakehara law In Madras, the illegitimate son of 2 Sudra inherits 
one-half of the share to which he would have been entitled had he been 
legitimate. 

In a competition between the legally married widow and the sole illegitimate 
son, the latter would take a half-share of the inheritance and so he and the widow 
take equal shares. . A 

Annasawmy Moodelly v. Thandavaraya (1) followed: Gangabai v. 
Bandu (2) distinguished. 

Appeal from a decree of the Madras High Court, varying a 
decree of the Court of the Subordinate Judge of Madura. 


The zamindar of Bodinaickenur, a Sudra by caste died in 1888, 
leaving his widow (the appellant) and an illegitimate son (the rst 
respondent) among others as his survivors. He had no legitimate 
issue. A paper writing was set up by the widow as the last will of 
her husband but both the Indian Courts found against it. The 
only question left to be decided in the appeal is whether the illegi- 
timate son was entitled as against the appellant, the legally married 
widow, to a one-third ora one-half share in the personal or self- 
acquired properties of the zamindar. 

The trial Judge decreed only one-third share: the High Court 
varied that decree and gave the illegitimate son a half-share, 
Hence the appeal. The facts are fully set out in their Lordships’ 
judgment. 


De Gruyther K. C. and Dude for the Appellant: Argued that 


the Indian Courts were wrong in finding that the properties 
decreed were the personal or self-acquired properties of the 
late zamindar: that they constituted part of the zamindari: 
that the will set up by the appellant was genuine and that the 
Courts found against on mere suspicion: that the release deed 
(1) (1864) Mad. S. R. 11, Norton’s L. C. Vol, II 499. 
(2) (1915) I. L, R. 40 Bom. 369. ; 
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given by the mother of the, 1st respondent as his guardian was a 
family arrangement and ought to be given effect to: and that the 
first respondent was not entitled to any relief. If the Court. were 
of opinion that the release deed could not be given effect to for 
any reason, the first respondent is only entitled to one-third share: 
Gangabai v. Bandu (1). (Various Hindu law texts were also refer- 
red to), 

Mathew K. C. and Ingram for the Respondent No. 7 'argued that 
the alleged will was a spurious document: that the release deed 
was not intended to and does not interfere with his claim to a share 
of the zamindar’s partible property: that it is not binding upon 
him : and that according to the Hindu Law texts and the various 
decisions of the Courts in the Madras Presidency beginning with 
the decision in Annasawmy Moodelly v. Tandavaraya (2), he was 
entitled to one-half share. A 

Brown for Respondents 3 to 8 supported the pleas of the first 
respondent and the decree of the High Court. 


The judgment of their Lordships was delivered by 


Sir Lawrence Jenkins :—This is an appeal from a decree 
dated the 26th October, 1915, of the High Court of Judicature at 
Madras, which varied a decree dated the r4th October, rgos, of 
the Court of the Subordinate Judge of Madura. 

The case started as far back as the 25th April, 1902, and is 
one of much detail in which numerous issues have. been raised ; 
but the points now in contest have been reduced to two, and it 
will only be necessary to set forth so much of the complicated 
story as relates to them. 

In December, 1888, Kamaraja Pandiya Naicker, the zemindar 
of Bodinaickenur, a Sudra by caste, died, and there survived him 
(among others) his illegitimate son the original plaintiff in the suit, 
his wife the original rst defendant, his daughter the second defend- 
ant. and certain collateral agnates who are parties to the suit, He 
left no legitimate male issue. The appellant set up a paper-writing 
as her husband’s last will. Both Courts have held it not proved. 
Though this finding bas been questioned in the appellant’s case, 
its propriety is, in their Lordships’ opinion, concluded by the con- 
current findings of the Courts in India. And so the only point left 
for decision is whether the plaintiff, as the sole illegitimate son of 
the late zemindar, was entitled as against the appellant, the lawfully- 


(1) (1918) L L. R: 40 Bom. 369. Aa) (1864) Mad. S.R. 11. 
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married widow, to a one-third or a one-half share in the petsénal ot 
self-acquired properties of the zemindar. 

The Subordinate Judge decreed only one-third in his favour ; 
the High Court held him entitled to one-half. From this decision’ 
the widow has appealed. Both the widow and the illegitimate son 
have died during the litigation, and representatives have been sub- 
stituted in their place. The rights of the illegitimate son of a Sudra 
in the Madras Presidency rest principally on a text of Yajnavalkya 
as explained and developed in the Mitakshara and other authorita- 
tive commentaries. 

. In the concluding section of Chapter I. of the Mitakshara the 
tights of a son by a female slave in the case of a Sudra’s estate are 
. considered, It is conceded that the plaintiff comes within the 
scope of the section, In paragraph 1 the text of Yajnavalkya is 
quoted, and in the second paragraph it is interpreted. According 
to Colebrooke’s translation they run as follows :— 

“r, The author next delivers a special rule concerning the 
partition of a Sudra’s wealth. ‘Even a son begotten by a Sudra on 
afemale slave may take a share by the father’s choice. But if the 
father be dead the brethren should make him partaker of the moiety 
of a share; and one who has no brothers may inherit the whole 
property in default of daughters’ sons.’ ” 

“2, The son begotten by a Sudra on a female slave obtains a 
share by the fathar’s choice or at his pleasure. But after [the demise 
of] the father, if there be sons of a wedded wife, let these brothers 
allow the son of the female slave to participate for half a share; 
that is let them give him half [as much as is the amount of one 
brother’s] allotment. However, should there be no sons of a wed- 
ded wife the son of a female slave takes the whole estate, provided 
there be no daughters of a wife nor sons of daughters. But, if 
there be such, the son of the female slave participates for half a 
share only.” ki 


The words enclosed in brackets are a gloss by Balambhatta or 
Subodhini. A 

Here the contest is between the illegitimate son and the widow 
and though the widow is not named in the text it is well-settled 
that as a preferential heir to the daughter's son she is included 
among those who. share with the illegitimate son, and it would 
serve no useful purpose to speculate why she was not mentioned’ 
in the text. But the measure of the respective shares still has to be 
determined. The text.and the commentary speak of the illegitimate 
son being made partaker of a moiety of a share or- participating for 
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half a share, but there is no explicit statement as to the unit in 
which he is to take his half-share. There are two possible views— 
either that he is to take one-half of the other participants share, 
or one-half of what the illegitimate son would have taken had he 
been legitimate. 


Mr. J. R. Gharpure, an able Sanskritist and a vakil of the . 
Bombay High Court, in his recent translation of the Mitakshara, 
renders the text of Yajnavalkya as providing that the brother 
should make the illegitimate son “a half sharer” ; and his transla- 
tion of Vijnaneswara’s commentary on this text is “ these brothers 
should make that son of the female slave a half-sharer, #. ¢, they 
should give hima half from their own allotment.” He appends a 
footnote in which he says this is made clearer by Balambhatta and 
Subodhini, and gives what purports to be a quotation from Balam- 
bhatta and Subodhiniin these words, “ From the: entire estate a 
half of what would be regarded as his share f.e., one-half of the 
amount allotted to a legitimate issue.” Their Lordships have unfor- 
tunately had no opportunity of examining these authorities. This 
rendering “‘.half-sharer,’ which is not without significance, is also 
to be found in Rao Saheb Mandlik’s translation of Yajnavalkya’s 
text, 


In the Savasti Vilasa this text is cited, and the comment on it is 
in these terms: “‘ The meaning is that even when there is a 
daughters son, the son of the female slave takes only a half” 
(paragraph 396). 

The Dattaka-Chandrika, Ch. V. 31. deals with the text as 
follows, ““ Therefore if any, even in the series of heirs down to the 
daughter's son, exist, the son by a female slave does not take the 
whole estate, but only shares equally with such heir,” Though the 
Dayabhagha is not a governing authority in Madras it is worthy of 
notice that in commenting on this.text Jimuta Vahana lays down 
that if there be a daughters son the illegitimate gon shall share 
equally with him, adding the explanation that as no special provi- 
sion occurs it is fit that the allotment should be equal (Ch. IX, 
31) l 

The Daya-Krama-Sangraha, another Bengal authority, is to the 
same effect (VI, 1-35). In Colebrook’s Digest the rule is further 
elaborated, and it is there said that “ after the death of the- father, 
ifno such will had been declared, the brethren born -of a wife 
legally married shall allot him half a share--that is, half of such 
share as would have been assigned had his, mother been legally 
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married. Consequently a son by a female slave not superior in 


class to her Sudra master shall obtain the moiety of a full share.” 

These last cited commentaries, while not of -governing authority 
in Madras, at any rate show the sense in which the text has been 
understood elsewhere. 

Though in Ch. I, section XII, of the Mitakshara there is no 
explanation of how the half-share is to be computed, still in another 
part of the treatise there are directions which indicate the method 
of computation approved by its author in the -ascertainment of frac- 
tional shares. Thus in Ch. I. Section VII, paragraph 5, it is pro- 
vided that “ sisters should be disposed of in marriage, giving them 
as an allotment the fourth part of a brother’s own share.” In para- 
graph 6 it is said that the meaning is that the girl shail be allowed 
to participate for a-quarter of such a share .as would be assignable 
to a brother of the same rank with herself. This is worked out in 
paragraph 7 as follows :— 

“ For example,-if a person had only a ahaa wife and leaves 
one son and one daughter the whole paternal estate should be 
divided into two parts and one such part be sub-divided into four : 
and the quarter being given to the girl, the remainder shall be taken 
by the son. Or, if there be two sons and one daughter, the whole 
of the father’s estate should be divided into three parts: and one 
such part be sub-divided into four and the quarter having been 
given to the girl, the remainder shall be shared by the sons. But 
if there be one son and two daughters the father’s property should 
be divided into thirds, and two shares be severally sub-divided into 
quarters ; then, having given two quarter shares to the girls, the 
son shall take the whole of the residue. It must be similarly under- 
stood in any case of an equal or _ unequal number of brothers and 
sisters alike in fank.” 

In the second volume of Norton’s Leading Cases, p. 499, 
reference is made to a case of Annasamy Moodelly v. Tandava- 
vaya (1), and the tuling i is stated in these terms, '“ Where plaintiff 
(illegitimate) and defendant (legitimate) were two brothers the 
property was divided one-quarter to the plaintiff, three- -quarters to 
the defendant.” This would be in conformity with the rule of 
division that would give an illegitimate son one-half of the share to 
which he would have been entitled had he been legitimate. 

Reference, however, has been made to Gangabal v. Bandu (2), 
where it was decided by the Bombay High Court that in a competi- 


(1) (1864) Mad. S. R. 11. Norton’s L. C. Vol. II 499. 
(2) (1915) I. L. R. 40 Bom. 369. 
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tion between the widow and an illegitimate son the son took only, 
one-third. But from the judgment delivered it is apparent that this 
conclusion was not in accordance with the view that the learned 
judges took of the text and the commentaries but was founded on 
what they understood to be the case-law of the Bombay Presidency. 

If the true method of computation be to allot to the illegitimate 
son one half of what he would have taken had he been legitimate 
then where the competition is between the illegitimate son and the 
widow the allotment of the respective shares presents no difficulty. 
Such a son if born of a lawfully wedded wife would have taken the 
whole ; by reason of his illegitimacy this would be reduced to one 
half;and so he and the lawfully-married widow would take in 
equal shares. 
_ In Madras this result, according to the judgment of the High 
Court now under appeal has the support of the case-law of that 
Presidency, and it was definitely stated in the course of the present 
argument without being controverted, that as between an illegiti- 
mate son and a lawfully-wedded widow there has been no departure 
in Madras from the rule of equal shares. f 

The learned Judges of the High Court, after a reference to the 
decisions say, “‘In this state of things we are not prepared to 
depart from the course of decisions in this Court, which hold that 
the plaintiff is entitled to share equally with the widow.” ‘This, in 
their Lordships’ opinion, was the right conclusion at which to 
arrive, and they will accordingly humbly advise His Majesty that 
this appeal be dismissed with costs. There will be only one set of 
costs, 

Hy. S. L, Polak : Solicitor for Appellant. 

D. Graham Pole: Solicitor for Respondent No. 1. 

Douglas Grant : Solicitor for respondents 3 to 8. 
K. V. LN. _ Appeal dismissed, 
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Present: Lord Buckmaster, Lord Phillimore, Sir John Edge 
and Lord: Saloesen. 


SAHDEO NARAIN DEO AND OTHERS 
v. 
KUSUM KUMARI. 


[ON APPEAL FROM THE HICA COURT OF JUDICATURE AT Paina], 


Hindu Law—Aboriginal Bhuiyas—" Chowrasi” gadis —Succession—Adoption-—~ 
Special custom— Property situate in Sonthal Parganas—Bhagalpur Court— 
Jurisdiction ~ Regulation JIL of 1872.—Impartible estate. 


The holders of ‘* Chowras! gadis,” of which Lachmipur Raj is one, claim to 
be Surjabansi Rajputs and as such high caste Hindus. They are really descen- 
dants of aboriginal Bhuiyas who had become Hindus long ago. On the question 
whether an adopted son succeeds to the gadi, either by law or custom: 

Held, that this clan of Chowrasi gadis had adopted in genera? no only Hindu 
religion and Hindu social usages, but also the Hindu law regulatlug succession to 
landed property, though they still retain some relics of von-Hinduism. 

Held, also on the evidence that the custom of excluding adopted sons from 
succession was not established. Fanindra Deb Raikat v. Rajeswar Das (1); 
Muhammad Ibrahim Rowther v Shaikh Ibrahim Rowther (2); AnS 
Chetiyar v Alayan Chetti (3) distinguished. 

An estate only becomes impartible by custom, and the custom has in cach case 
to be proved. 4 

Custom of impartibillty and succession of nearest of kis discusscd and 
distinguished, 

Deciston on the question: whether, under Regulation IJI of 1872 relating to 
Sonthal Parganas, Bhagalpur had jurisdiction to try the suit, part of subject 
matter being situate in Sonthal Parganas considered unnecessary. 


Appeal from a decree of the Patna High Court, affirming a 
decree of the Additional Subordinate Judge of Bbagalpur. 


The suit was brought by the appellants to recover the Lachmi- 
pur Raj as the half-brother of the last holder, against the defend- 
ant who was in possession asthe adopted son of the last holder. 
The question was whether by law or custom obtaining in the clan 


to which the parties belong, adopted sons were excluded from | 


succession to landed property. Both Courts in India held that 
they had adopted the Hindu law of succession and dismissed the 
claim. Hence the appeal. 

(1) (1884) L. R. 12 L.A. 7231. L, R, 11 Cale. 463. 


(a) (1922) L. R. 49 I. A. 123 3 36 C. L. J. 64. 
(3) (1921) L. R. 43 1. A. 539; L L. R. 44 Mad. 740} 26 C. w. N. 417: 
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The facts of the case and the purport of the argument is fully 
set out in their Lordships judgment. 


De Gruyther K. Ca, Dunne K. C. and Dude for the Appellants, 


Sir George Lowndes K. C, Brown and Me Nair for the Res- 
pondent, 


The Judgment of their Lordships was delivered by 
Lord Phillimore :—-The question to be decided in this case is 


-whether the succession to an impartible estate, called the Lachmi- 


pur Raj, devolved upon the adopted son of the last owner, or upon 
his nearest collateral blood relation, The action was brought by 
two half-brothers, claiming in the alternative that one or other was’ 


‘entitled to succeed according to the rule of primogeniture establish- 


ed for this property (with a third plaintiff, the assignee, for value of 
part of their claims), to recover possession from the defendant, who 
alleged that he was the adopted son of the last holder. Various 
points were raised as to the fact and regularity of the adoption, but 
these were disposed of in the course of the case in favour of the 
defendant. The plaintiffs’ main case, however, was that there was 
a family or clan custom which forbids and bars inheritance by 
adoption,” or, as counsel for the plaintiffs has invited their Lord- 
ships to look at the matter, that the succession to this estate is-not 
regulated in any sense by Hindu law, but wholly by custom, which 


-custom has no place in it for adoption, or, alternately, for the suc- 


cession of an adopted son, 

The Lachmipur Raj, is situated in N. W. Bengal in the district 
of Bhagalpur part of it extending into the Santhal Parganas. A 
point was raised in the case that by reason of Regulation III of 1872, 
relating to these Parganas, the Court of the Subordinate Judge at 
Bhagalpur had no jurisdiction to try it, even though the platntiffs 
abandoned, that part of their claim which related to the portion in 
the Sonthal Parganas. í 

This view was taken in the High Court, and, if it be correct, is 
at once fatal to the case of the plaintiffs. It seemed, however, to 
their Lordships not so plain, on first impression, that this decision 
was correct, and counsel forthe respondent desiring to have the 
matter tried upon the merits, their Lordships have heard the argu- 
ment upon the merits without further discussion of the preliminary 
question of jurisdiction, and as upon the merits they have come to 
a conclusion, in accordance with that of both Courts below, that 
tu paintiffs have failed to make out their case, they do not deem 
it necessary to enquire further into the question of jurisdiction, 
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The Lachmipur estate appears to be one of several which are 
comprised under the term, the 84 gadis called Chowrasi—apparently 
a form of the vernacular word for 84. The holders of these gadis 
all claim to be Surjabansi Rajputs, and, as such, high-caste Hindus. 
They differ, however, in some customs, social and otherwise, from 
ordinary high caste Hindus, and it is now said of them by the 
plaintiffs that they are really descendants of an aboriginal tribe 
called Bhuiyas, who have assimilated'the manners of Hindus for 
many generations, and, havirig had fictitious pedigrees made out for 
them by Brahmins, now claim to be Rajputs. Certainly the bulk 
of the inhabitants in the district are Bhuiyas, and though it is 
possible that these particular gadi holders may be lineal descen- 
dants of Rajput invaders and conquerors, the High Court has pro- 
ceeded on the footing that they are by descent Bhuiyas. Their 
Lordships, without pronouncing upon’ the anthropological question 
will assume as the assumption is favourable to the plaintiffs, that 
this clan or collection of families, and in particular the family in 
which this estate has been held, are aboriginal Bhuiyas. The 
question then will be whether in matters of successi n they have 
retained their aboriginal customs, or have adopted Hindu law, in 
whole or in part and - specifically whether by Jaw or custom the 
succession of an adopted son is admitted. 

Upon this point the plaintiffs have the decision of both Courts 
in India against them, and if the point to be decided is to be regard- 
ed as a question of pure fact, this would in an ordinary case be 
enough to dispose of the appedl. But it is said that the Subordinate 
” Judge disqualifed himself from coming toa correct conclusion, 
because he omitted ‘all consideration-of the origin cf the family, and 
that both he an l the High Court erred in law in putting the burden 
` upon the plaintiffs, whereas it ought to have been put and put strong- 
ly upon the defendant. This latter argument depends upon a con- 
sideration of the decision of this Board in the case of Fanindra Ded 
Ratkat v, Rajeswar Dass (1), and as it is upon this case that the 
appeal is founded, it is desirable to deal with it fn Himine, It turned 
. upon the question whether the. custom of adoption'and succession 
. by adoption was admitted in a family of the Koch tribe, who had 
begun to designate themselves as Rajbansis, and for social purposes 
affected to be Hindus, This Board ‘came to the conclusion that, 
though they affected to be Hindus, they were not generally governed 
by Hindu law, but had retained and were governed by family cus- 
tom, which as regards some matters was at variance with the Hindu 

(1) (1884) L'R. 12 1. As 72. i i 
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law ; and this Board held that the High Court had been wrong in 
holding that the question was “whether the general Hindu law 
was modified by a family custom forbidding adoption,” and that the 
real question was “ whether with respect to inheritance the family 
is governed by Hindu law or by customs which did not allow an 
adopted son to inherit.” Having thus stated the question, their 
Lordships came to a conclusion upon the evidence agreeing in this 
respect with the Judge of first instance, and disagreeing with the 
High Court, that without regarding the burden of proof the facts 
Showed that no succession by way of adoption ‘was admissible, 
They summed up their judgment by saying :— 

“ Whether, if the Baikunthpur family were shown to have 
become Hindus out and out saving only special customs, 
such evidence would be sufficient to prove a special custom need 
not be discussed here. The family is in a totally different position. 
And their Lordships have no hesitation ir holding that whatever 
Hindu custom may have been introduced into it, the custom of 
succession by adoption has not been introduced.” 

The effect of this decision is stated in Muhammad Ibrahim 
Rowther v. Shaikh Ibrahim Rowther (1), where their Lordships 
express themselves as follows :— 

“The question at issue was whether in the family then under 
discussion there was a legal power to adopt. Had its members been 
Hindus they would have been governed by Hindu law, and there 
would have been this power. But though they affected to be Hin- 
du, that in fact was not their status ; the utmost that could be said 
was that, though the family had introduced many Hindu customs, . 
they in fact were governed by family customs. Of such a family 
it was manifestly appropriate to remark that ‘the question is not 
whether the general law is modified ‘by a family custom forbidding 
adoption, but whether with respect to inheritance the family is 
governed by Hindu law, or by customs which do not allow an adop- 
ted son to inherit.” ! 

Upon the principle thus laid down, the proper enquiry is 
whether this family can be said to have become so far Hindu as 
to throw the burden of proof upon the plaintiffs, or whether the 
opposite conclusion should be come to, which would throw the” 
burden upon the defendant. - 

A great mass of evidence was given in the case, mostly on the 
specific question of the custom of adoption, but, incidentally, with 
regard to the other customs of the family or clan of Chowrasi gadis. 


(1) (1922) L, R, Ag |. As 123. 
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But before coming to this evidence their Lordships would wish to 
begin at the beginning, and see the account which the plaintiffs, 
other than the assignee, give of thamselves. Their plaint, filed on 
the 18th September, 1907, said that either of the claimants was “a 
Hindu governed by the Benares school of Hindu law”; that the 
Lachmipur estate was an impartible Raj, the succession to which 
was governed by a family custom or Kula char ; that it was one of 
84 gadis ‘‘ owned and possessed by Surjabansi Rajputs of the same 
clan” as the deceased, which went by the collective name of 
Chowrasi ; and that among the holders of these gadis there was a 
“family or clannish custom which forbids and bars inheritance By 
adoplion and the succession to these gadis by blood relations cannot 
be defeated by adoption.” This allegation made in paragraph g 
is repeated in paragraph 11. It should be added that in paragraph 
3, when dealing with the rights of a widow who came into the line 
of succession, she is said to have come into possession “ with the 
limited rights of a Hindu widow succeeding to the property of her 
deceased husband under the Benares school of Hindu law.” 

In accordance with this contention, the issue framed in respect 
of this matter was stated as follows: “Is the Lakshmipur Estate 
one of the alleged 84 Gadis called Chowrasi, as stated in paragraph 
5 of the plaint, and governed by a family or clannish custom by 
which adoption is forbidden and which bars inheritance by an adopt- 
ed son? Is sucha custom valid?” And upon that a large part 
of the evidence had been given when, on the 26th July, 1915, an 
application was made by a petition presented on behalf of the plain- 
tiffs of which the following passages are important :— 

“1, That the plaintiffs have within the last week come to 
know. from a very authoritative source that the ancestors of the late 
Thakur Lalit Narain Deo were originally non-Hindus, and in course 


of time adopted only certain rules of Hindu law and called them- 


selves Hindus. 

“a That this fact was never known to the plaintiffs here- 
before until one of them was shown an extract from the report of the 
Settlement operation Sonthal Parganas, by H. McPherson, Esq, a 
true copy of which is annexed herewith. 

“3. That on account of the fact mentioned in paragraph t of 
this petition it is essentially necessary that the plaint should be 
amended at certain places which are more fully stated below. 

“4 That the plaintiffs, therefore, pray that the following 
amendments may be made in the plaint, namely that (1) in paragraph 
1 the words ‘ who was a Hindu governed by the Benares School of 
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Hindu Law’ after-deseribing Thakur Lalit Narain Deo of Lachmi- 
pur be omitted and struck off. 


“ (a) In paragraph 3 the words ‘ under the Benares School of 
Hindu Law’ at the end of the paragraph, be struck off. 


_ “ (b) That after paragraph x the following paragraph may be 
inserted and added as paragraph r (a) -—~ 


“ t That the ancestors of the said Thakur Lalit Mohan Deo 
belonged to a tribe called the Bhuiyas and were originally non- 
Hindus who in course of time adopted certain customs and prac- 
tiges in vogue amongst Hindus after they settled down in that part 
of the country where the Estate Lachmipur is situate.’ ” 


Then followed certain consequential alterations which were 
also said to be important. This petition was supported by an 
affidavit, but it is remarkable that the affidavit was only made by 
by the assignee, and it may well be doubted whether any induce- 
ment would have led the original claimants to commit themselves 
by oath to.the statements:in paragraph r of the-petition. The 
application made in this petition was refused by the Subordinate 
Judge, and his action was approved by the High Court, and in their 
Lordships’ view, rightly ; and this puts the plaintiffs into a great 
difficulty. But the Judges in the High Court thought that neverthe- 
less it was possible for the plaintiffs to go into the question of the 
origin of their community, and, as already stated, they held that 
indications pointed to the holders of these gadis being as a group 
originally indigenous, and having at some time not known accepted 
Hinduism. The High Court Judges place this acceptance some- 
where near the beginning of the nineteenth century. At any rate, 
there are many decisions which unquestionably proceed upon the 
footing that Hindu law, according to the school of Benares that is 
the Mitakshara—was of general application to these Chowrasi gadis. 


' Their Lordships listened to an analysis of such of these cases as 


counsel for the appellants thought could be scrutinised usetully, and 
they. see no reason to qualify the conclusions of the High Court. 

To sum up this part of the case, the combination of -the 
the plaintiffs’ own statement, the oral evicence and the judgments 
in former cases is, in their Lordships’. opinion, sufficient to justify 
the conclusion of thé High Court that this clan, even supposing its. 
origin to be not Hindu, had adopted in general not only Hindu 
religion and Hindu social usages, but also the Hindu law regulating 
the succession of landed property and this though, as the Judges. 
held, “ there were still some relics of non-Hinduism.” 
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It was suggested for the appellants that this conclusion was not 
enough, that if it could be proved that there was a customary law 
of succession before these people became converted to Hinduism 
that custom could not be abrogated by conversion. 

Now this case does not deal with modern conversion, but with 
a conversion which is at least 100 years old, and the Indian Courts 
and this Board have with regard to these ancient conversions 
admitted the possibility that they might carry with them abrogation 
of former customs. Thus, in the case in r2 1. A. already cited, it 
wag an accepted matter that the family was of non-Hindu origin, but 
their Lordships nevertheless embarked upon the enquiry whether 
they had become Hindus ‘ out and out”; and in the recent judg- 
ment of this Board in Palaniafpa Chettiar v. Alayan Chetti (1), 
it was accepted as an explanation of the custom of Putrabhaga, 
according to which the sons of each wife formed a class and the 
classes divided the inheritence, instead of the individual sons, that 
it was probably due to the Dravidian origin of the people in ques- 
tion, who had retained some of their non-Hindu customs, thuugh 
they had become Hindus and were governed by general Hindu law. 
In that case authority was cited for considering a mass of tribes 
in Southern India as having become Hinduised and subject to the 
law of the Smritis in most respects, though still adhering to parti- 
cular customs, 

The High Court, therefore, was right in treating it as a thing 
possible in law that this clan on the assumption that it was originally 
non-Hindu, had become sufficiently Hindu to make succession by 
adoption, even if non-existent in non Hindu times come in with the 
rest of Hindu law, though the custom of non-adoption might be a 
a survival, as in Palaniappa Chettiar v. Alayan theni (1). 

The High Court, however, without applying any principle as to 
the burden of proof, leaving that questiun open, came to a decision 
unfavourable to the appellants, and, after giving due weight to the 
criticism of the judgment of the Subordinate Judge, which counsel 
for the appellants has administered, their Lordships see no reason 
why the two judgments should not be treated as concurrent findings 
of fact, or why they should not stand. But as the case is important, 
they will go with some detail into the reasons which lead them 
independently to the same conclusion. 4 

Tt is said for the appellants that there were a great number of 
cases where, if adoption had been the custom, it would have 


taken place, and they support this argument by saying that weight 
(1) (1921) L. Re 48 L A. 539, L L. R. 44 Mad. 740 3 26 C. W. N, 417, 
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was given to a similar argument in 12 I. A, (1) There is force in this 
contention, though there are counter observations to be made. But 
in the case in 12 I. A. there was no single instance of adoption 
carrying succession whereas in the case now before the Board there 
were certainly some instances, though not very many, proved. And 
more remarkable still, the defendant was adopted with much 
publicity and solemnity as far back as 188s, and was installed 
on the gadi with considerable pomp in February, 1902, and no 
protest or objection appears to have been raised. Moreover, later 
on he was.with almost equal solemnity outcasted, in February, 
1907 because he consorted with another outcaste, and in the 
document recording his sentence he is described every time his 
name is mentioned as “the adopted son Pratab Narayan Deo,” 
This document is signed by nearly all the great men of the clan. 
After this, it is not altogether surprising that the very eminent 
counsel who sppeared for the appellants in the High Court felt 
himself as it were, driven from his other arguments, and took up 
the position that adoption might indeed be permissible, but that 
succession to the estate did not follow from the adoption. It was 
open to him to take this point without abandoning his other conten- 
tions, but the position would be so unusual, and so contrary to Hin- 


_du ideas, that if the appellants were driven to this their chance of 


success was small. 

It was urged that there was here a plain departure from Hindu 
law inasmuch as the estate, instead of descending to all the sons of 
a previous holder, was impartible. It is true that an estate only 
becomes impartible by custom, and that the custom has in each 
case to be proved, But it is a custom which is usually found to 
exist where the estate belongs to a King or independent Chief, or 
even a semi-dependent Chief of sufficient importance, 

The Prince, to use a neutral term, regards the whole estate which 
his predecessor had as necessary for the support of his dignity or 
gadi, and he takes it of his princely power and keeps it, giving 
appanages or maintenance to the junior members of the family. 
The custom of impartibility in such a case affords no indicite where-. 
by to determine that a family does not follow Hindu law as a whole. 
Regulation X of 1800, points to the rae of this custom among 

Hindus in parts of Bengal. 

It was further argued that where estates are impartible they 
usually descend to the nearest of kin and not in lineal primogeniture, 
and that here again was a departure from Hindu usage. This was 

41) (1884) Le R. 12 1, A. 72. . 
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disputed, and their Lordships were not invited to make any pro- 
found search into the question. Again, however, the case originally 
made by the plaintiffs appears to get in the way of and trip up their 
later arguments, for in the plaint (paragraph 2) it is stated that the 
family custom is “governed by the ordinary rule of lineal primo- 
geniture, ” the only departure suggested being that a junior son by 
a senior wife is preferred ; and this latter assertion was held not to 
be proved, 

Upon the whole, their Lordships, after giving full attention to the 
very interesting argument of counsel for the appellants, have come 
to the conclusion that there is no reason to interfere with the deci- 
sion arrived at in the Courts below, and they will humbly recom- 
mend His Majesty that this appeal should be dismissed with costs. 


Fugh & Co: Solicitors for Appellants, 
Morgan Price, Gordon & Marley : Solicitors for Respondent. 


K. V L N. Appeal dismissed. 


PRESENT: Zord Buckmaster, Lord Atkinson, Lord Sumner, 
Lord Carson, and Sir John Edge, 


RAI BAHADUR CHHOTEY LAL 
` v. 
THE COLLECTOR OF MORADABAD, 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ALLAHABAD]. 


Registration—Document, presentation of—Registration Act (XVI of 1908), 
Secs. 3% Subesec. (c) 35,75 Steb-sec. (2}— Power of attorney—Imperfectness— 
Burden of proof-—Duly presonied—Repetition of original steps— Endorsement 
on a document by registering officer. . 

The Registration Act has imposed several conditions regulating the presen- 
tation of documents for registration and those conditions, framed with a view to 
meet local circumstances should not be weakned or strained on the ground that 
they may appear to be exacting and strict. 

If the mortgagor does not attend to admit execution, the Sub-Registrar is 
~ bound under section 35 of the Registration Act to refuse to register, leaving the 
interested parties to appeal to the Registrar under section 73: Jn re Shaik Abdul 
Asis (1) approved. 


(1) (1887) L L. R. p3 Bom. Gor, 
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- The power of attorney mentioned in sub-section (c) of section 32 of the Regis- 
tration Act must not be general in its form, but must confer the specia! authority. 
to present on behalf of the principal, and even though the Sub-Registrar accepts 
the presentation under a general power of attorney, it is open to any interested 
party to show that the power of attorney was in fact imperfect: Yambu Parshad 
v. Muhammad Aftab AN Khan (t) The fact that the presentation is accepted 
by the Sub-Registrar as in proper form is, however, prima facie evidence that the 
conditions have been satisfied ; and after such acceptance, the burden of proving 
any alleged {nformality rest on the person who challenges the registration. 


The endorsement cn a document by the Sub-Registrar has no statutory effect ; 
it is only the evidence to show that the presentation has been accepted by the Sub- 
Registrar, and its acceptance by him, he being the officer whose business it is to 
see that all essential regulations are regarded is prima facie evidence that the 
document was regular in all respects. 


The expression ‘duly presented’ in sub-section (2) of section 75 of tha Regis- 
tration Act. means “presented In accordance with all the formalities imposed by 
section 32° This sub-section is mandatory and compels the registering officer 
to effect the registration if the document be duly presented. If this procedure 
be followed and registration fs refused, the processes of the Court are open for 
the purpote of compelling obedience, a privilege that would not be enjoyed if the 
formalities were omitted. 


There is nothing in section 75 of the Registration Act to prevent the Regis- 
trar or the Sub- Registrar-from registering a document which had been duly presen» 
ted, and the execution of which has been proved, without requiring a repetition 
of all the original step, bat he cannot be compelled to register unless the docu- 
ment be ‘duly presented ? 3 second time. 


Appeal from the decree of the High Court of Allahabad. 
“ The material facts appear from their Lordships’ judgment. 

De Gruyther, K. C. and Dude for the Appellant. 

Dunne K C. and Brown for the Respondent. | 

The judgment of their Lordships was delivered by 

Lord Buckmaster :—On the zoth November, 1911, Maulvi 
Magbulur: Rahman executed a mortgage of considerable property 
in the ‘district of Meerut in favour of Sahu Parshadi Lal, to secure 
repayment of Rs. 10,000 and interest. The mortgagor subsequently 


executed several transfers of the mortgaged property, some by way 
of mortgage and some apparently by way of absolute transfer, 


The appellant claims under one. of such transfers, but the extent 
and character of his interest is nowhere stated, nor need it be in- 
vestigated as it is admittedly sufficient to support the appeal. He 
contends that the mortgage of the 20th November, rgtx, was not 


(1) (1914) L R. 42 L A-335; L Le Re 37 All 49321 C Lo Jy 218. 
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properly registered in accordance with the provisions of the Indian 
Registration Act XVI of 1908, and is consequently invalid. 


The respondent is the Manager of the Court of Wards, acting 
on behalf of the three infant children of the mortgagee, who died 
on the 8th February, 1912. 


That the mortgage required to be registered is plain. The 
only question is, was registration effected? The facts are 
these, The mortgage was presented for registration before the Sub- 
Registrar of Moradabad on the sth February, 1912, by Pandit 
Nanak Chand acting under a power of attorney, and was received 
by him. The mortgagor did not attend to admit execution, and 
on the 28th February, 1912, the Sub-Registrar refused registration, 
making an endorsement on the deed in the follwing, terms: “Un 
der section 35, Act XVI of 1908, registration refused.” Section 35 
relates solely to the admission of execution of the deed, and as the 
mortgagor did not appear, the Sub-registrar was bound to take the 
course he did, leaving the interested parties to appeal to the Regis- 
trar under section 73 [seo Zn re Shaik Abdul Asis (1Y) 


It will, therefore, be noticed that the reason why registration 
was refused had nothing to do with defect in presentation; but 
as it is now asserted that the original presentation was irregular, 
it is important to examine the facts and statutory provisions upon 
that head. The Registration Act has imposed several conditions 
regulating the presentation of documents for registration, and it is 
of great importance that those conditions, framed with a view to 
meet local circumstances, should not be weakened or strained on 
the ground that they may appear to be exacting and strict, 

Section 32 is the first section dealing with the matter, and it is 
in the following terms: 

“32. Except in the cases mentioned in section 31 and section 
89, every document to be registered under this Act, whether such 
registration be compulsory or optional, shall be presented at the 
proper registration office, 

“ (a) by some person executing or claiming under the same, or, 
in the case of a copy of a decree or order, claiming under the decree 
or order, or 

“(b) by the representative or assign of such person, or, 

“ (c) by the agent of such person, representative or assign, duly 
authorised by power of attorney executed and authenticated in 
manner hereinafter mentioned.” 


(1) (1887) I. L. R, 11 Bom. 691. 
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The exceptions mentioned in sections 3r and 89 need not be 
considered as they have nothing to do with the present case. 

Presentation here was not made in person; it was made under 
sub-section (c) by an agent purporting to be authorised by a power 
of attorney. Such power of attorney must not be general in its 
form, but must confer the special authority to present on behalf of 
the principal, and even though the Sub-Registrar accepts the present- 
ation under a general power of attorney, it is open to any interested 
party to show that the power of attorney was in fact imperfect, 
[See Jambu Parshad y. Muhammad Aftab Ali Khan (1). The 
fact that the presentation is accepted by the Sub-Registrar as in 
proper form is, however, prima facie evidence that the conditions 
have been satisfied; and after such acceptance, the burden of 
proving any alleged informality rests on the person who challenges 
the registration. In the present case no question arises upon the 
character of the power ; it has not been put in evidence and having 
been formally accepted by the proper official it may be regarded as 
complying with the provisions as to its character imposed by sec- 
tion 32, subsection (¢). 

By Section 33, however, special conditions are established with 
regard to the execution of such a power of attorney. This section 
provides that certain powers of attorney shall alone be recognised, 
viz, subsection (a) :— 

“ (a) Mf the principal at the time of executing the power of attor- 
ney resides in any part of British India in which this Act is for the 
time being in force, a power of attorney executed before and authen» ` 
ticated by the Registrar or Sub-Registrar within whose district or 
sub-district the principal resides,” 

lt is said that in this case that condition has not been satisfied, 
because the Sub-Registrar’s certificate, which was endorsed on the 
document on the sth February, 1921, in the following terms:— 

“ Presented by Pandit Nanak Chand, son of Pandit Tara Chand, 
caste Brahman, professional lawyer, resident of Moradabad, muhalla 
Raja Gali, at the office of the Sub-Registrar, Moradabad, this sth 
day of ‘February, 1912, between the hours of 3 and 4 p. m. on be- 
half of Sahu Parshadi Lal under a special power of attorney duly 
authenticated in this office on grd February, 1912. 

“ (Signed) SHamt BEHARI LAL., officiating S, R,” 
does not réfer to the fact that the power of attorney was executed 
before the Sub-Registrar. The endorsement is certainly lax in this 
respect, but itis made under no statutory oe and it has no 


(1) (1914) Le R. 42 L A. 22, 
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statutory effect ; it is only the evidence to show that the presentation 
has been accepted by the Sub-Registrar and its acceptance by him, 
he being the officer whose business it is to see that all essential 
regulations are regarded, is prima facie evidence that the power of 
attorney was regular in all respects. So far as the original presen- 
tation is concerned, therefore, their Lordships think that there is 
nothing to displace the inference that it was duly made, arising 
from the fact of its acceptance by the Sub-Registrar. His refusal 
to register was due to the circumstances which have already been. 
narrated, and in due course appeal was had to the Registrar by 
the present respondents. 

On the 28th June, 1912, the District Rogsta ordered regis- 
tration, following upon which, on the 22nd July, the Collector of the 
Court of Wards forwarded the mortgage and the copy of the Order 
by post to the Sub-Registrar and asked for registration. The Order 
of the 28th June, 1912, removed the difficulty that prevented regis- 
tration in the first instance, and accordingly, on the 23rd July, 1912, 
the Sub-Registrar accepted the document for registration and made 
upon it the following endorsement :— 

“ Having seen the Order of the District Registrar, Moradabad, 
dated 28th June, 1912, I have satisfied. myself that the execution 
of the document was proved before the said officer, and the docu- 
ment is therefore accepted for registration. 

“ (Signed) Sar SINGH, Cfficiating S. R. 
* 23rd July, 1912.” ; 
And it was registered accordingly. 


It is objected that such registration was bad because the present- 
ation to the Sub-Registrar after the District Registrar’s order ought 
to have been made with the same formalities as those necessary for 
the original presentation, and this, according to the appellant’s 
contention, is the only meaning that can be given to sub-section (2) 
of section 75, which is in the following terms :— 

“oe—(1) lf the Registrar finds that the document has been 
executed and that the said requirements have been complied with he 
shall order the document to be registered. 

© “ (2) If the document is duly presented for registration within 
thirty days after the making of such Order, the registering officer 
shall obey the same, and thereupon shall so far as may be practi- 
cable, follow the procedure. prescribed in sections 58, 59 and 60, 


.“ (3) Such registration shall take effect as if the document had 
been registered when it was first duly presented for registration.” 
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The weight of this argument depends upon the phrase “duly 
presented,” and it is pointed out that the subsequent use of the same 
words in subsection (3) shows that “duly presented” means present- 
ed in accordance with all the formalities imposed by section 32. 

Their Lordships are not prepared to differ with this reasoning, 
but it does not conclude the case in the appellant's favour. Upon 
the hypothesis that section 75, sub-section (2), may be dealing with 
a case such as the present, in which original presentation has been 
properly made, and in these circumstances, and as every condition 
has been satisfied, there would, in their Lordship’s opinion, be 
nothing to prevent the District Registrar, when he had determined 
the question of execution, from directing that the registration should 
then be made. The last words in subsection (3), which provide 
that the registration shall date back, do not necessarily refer only to 
a registration effected pursuant to the provision of sub-section (2), 
but to every registration consequent on the order made by the 
Registrar. The main point about sub-section (2) is that it is manda- 
tory in form and compels the registering officer to effect the regis- 
tration if the document be duly presented. If this procedure be 
followed and registration is refused, the processes of the Court are 
open for the purpose of compelling obedience, a privilege that would 
not be enjoyed if the formalities were omitted. Their Lordships 
can find nothing in the section to prevent the Registrar or the Sub- 
Registrar from registering a document which had been duly present- 
ed, and the execution of which has been proved, without requiring 
a repetition of all the original steps, but he cannot be compelled to 
register unless the document be “duly presented” a second time. 
‘Lhere are many mischiefs against which the statute was designed to 
afford protection in requiring obedience to the provisions for presens 
tation in the first instance, but when once the execution of the docu- 
ment has been proved, and the original conditions for presentation 
complied witb, there is no reason why they should all be repeated. 

For these reasons their Lordships think that the conclusion to 
which the ‘High Court have arrived is correct, although they are 
not prepared to accept all the reasoning by which that conclusion 
is supported, and they will, therefore, humbly advise His Majesty 
that this appeal should be dismissed with costs, 

Douglas Grant ; Solicitor for the Appellant, 

Solicitor, India Office ; Solicitor for the Respondent. 

A TM, Appeal dismissed. 
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PRESENT : Lord Phillimore, Lord Carson, Sir John Edge; and 
i „Mr. Ameer Adi. 


'KUNWAR SARDAR SINGH AND OTHERS - '! P.C 


v. i h x 


KUNJ BEHARI LAL IND OTHERS. ay rrr 


. [ON AppeaL FROM Taz Hic COURT oF JUDICATURE AT June, 30. 
ALLAHAB :D.] ot 


Alienation—Hindu’ female—Dedication—-Creation of permanent’ benefit 
| Religious purpose—Small portion of property. i ; .- 3 
Hindu system recognises two sets of religious acts. One is in connection 
with the actual obsequies of the deceased, and the periodical performance of the 
obsequial rites prescribed in the Hindu religious law, which are considered as 
essential for the salvation of the soul of the deceased. The other relates to acts 
which, although not. essential or obligatory, are still pious observances which cone 
duce to the bliss of the deceased’s soul. 


With reference to the first class of acts, the powers. of the Hindu female who 
holds the property are wider than in respect of the acts which are simply pious 
and, if performed, are meritorious so far as they conduce to the spiritual benefit 
of the deceased. In one case, if the income of the property, or the property 
itself, is not sufficient to cover the expenses, she is entitled to sell the whole of it. 
In the other case she can alienate a small portion of the property for the pious 
or charitable purpose she may have in view. 


` The Hindu law récognises the validity of the dedication or alienation of a 
small fraction of the property by a Hindu female for the continuous benefit of 
the soul of the deceased owner. | 


A dedication of one-seventy-fifth of the property by a Hindu female . for the 
observance of bhog or food offerings to God Jagannath, installed in the temple at 
Jagannathpori, and for the maintenance of the priests (Pandas) who are charged ` 
with the performance of that duty, is not in excess of her powers, and is valid, 

Appeal against the decision of the Allahabad High Court, dated 
the 6th June, 1918, reversing that of the Subordinate Judge of 
Moradabad. The Court ot first instance held the gift was invalid ; 
but this decision was reversed. anes the’ plaintiffs appealed to 
-His Majesty in Council, 


De Gruyther K. C. and Dube for the, Appellants. 
Lowndes K. C. and Brown for the Respondents, 
The judgment of their Lordships was delivered by 


Me Ameer. Ali:—This is an appeal from a judgment and Fune, Jon 
decree of the High Court of Allahabad, dated the 6th June, 1918, = 
and arises out of a ‘suit brought by the plaintiff Laltu Singh, since 

deccased, in the Court of,the Subordinate Judge of Moradabad on 
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13th September,. 1913. The object of the suit was to set aside 
an alienation purportirg to have been made for a religious or pious, 
porpose by a Hindu lady of the name of Rani Kishore on the 8th 
January, .876. ‘The point involved in the determination of the 
appeal relates to the powers of a Hindu female on whom property 
devolves upon the death of the husband, son or father, as a limited 
estate to alienate any part of the property for religious purposes. 
Rani Kishore’ was the widow of Raja Gur Sahai, who died in 1868 
and was at the time of his death possessed of a considerable estate, 
yielding an annual income of some Rs. 60,000. He left two minor 
sons, both of whom died in infancy in 1873, five years after the 
death of their father. ‘The property then devolved on Rani Kishore 
in succession to her sons. The Rani died on the 16th August, 
1907, when succession opened to the reversioners of Raja Gur 
Sahai, There was sume litigation as to the right of reversion, which 


“was finally adjudged in favour of Laltu Singh, the plaintiff, and he, 


as stated before brought the suit on the 13th September, 1913, to 


‘set aside the alienation referred to above. It appears, upon the 
‘evidence, that after the death of her sons the widowed mother, 


according to the custom of pious Hindus especially females made 
pilgrimages to different sacred cities smong them Benares, Gya and 
Puri. She appears to have visite] Puri in the year 1875 and 
there made a sankalpa or vow to create a dedication ‘or the 
observance of dhog or food offerings to the presiding deity and 
for the maintenance of the priests (pandas) who were charged with 
the performance of that duty. In 1876 she gave effect to her san- 
ka pa by executing as it is alleged on behalf of the defendants, a 
document purporting to be a gift for the purpose referred to. That 
document so far as is material for the purposes of this judgment 
is in the following terms :— 

“I, Mussammat Rani Kishori Kunwar, widow of Raja Gur 
Sahai, deceased, by caste a Jat, ‘rais’ and resident of Moradabad, 
do declare as folloss :— 

“Whereas 1, according to the cus'om prevailing among the 
Hindus, happened to goon a prigrimage to Prayagji and Kashiji 
and on a visit to Jagannath in 1282 Fasli, and at the time of paying 
a visit to, and performing the worship of Jagannathji Maharaj, made 
a charitable gift and ‘shankalpa’ of a moiety ofa ‘pucca’ built 
house facing the east in muhella Sambhal Darwaza in Moradabad 
and of a rs biswa o b swansi 2 kachwansi 3 tanwansi share in mauza 
Sherpur, a 15 biswa 9 biswansi 2 kachwansi 3 tanwahsi share ih Satai 
Kazi, a 15 biswa share in Rustampur Hayat and a 15 biswa share in 
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Sahjahanpur Hayat, the zemindary villages in pargana Hasanpur, 
together with all the culturable and unculturable lands, “abadi,” 
houses that are let on rent, artisan’s cess, grazing charges, barren 
land, water produc’, tanks, lakes, groves, fruits and timber 
trees f.e, all the inherent and adventitious rights and inter- 
ests in the revenue paying zamindari property in the said villages 
and also of two pucca‘ havelis’ (houses) in mauza Sherpur 
aforesaid in favour of Jagannathji Maharaj, installed in the 
temple at Jagannathpuri andof Anant Ram, son of Gobardhan, 
‘khurd’ (junior), resident of Puri, aforesaid, and Jai Ram, son 
of BhawaniDas, resident of Durgapur, appertaining to Puri aforesaid 
district Katak, both the Pandas of Jagannathji Maharaj. But no 
document was executed at the time the ‘sankalp was made. Now this 
document is executed with the following conditions :—Both 
the Pandas aforesaid should enter into pessession and make manage- 
ment of the aforesaid property and after paying the Government 
revenue and village expenses out of the annual income, spend half 
of the net profits on the daily ‘ bhog? (food offering) of Jagannathji 
Maharaj, and bring the other half to their own use, in equal 
shares. After them, their descendants and successors should 
enter into possession and enjoyment. generation after genera- 
tion, and should, in due order, distribute the profits, accord- 
ing to the specification given above and daily spend money 
on the € bhog’. of Maharaj. Whoever will be my successor and 
representative after me shall haye no claim or objection to the gifted 
and endowed property, by reason of the execution of this deed, 
If, perchance, they bring any claim it shall not be entertainable by 
the court, inasmuch as the property of which I have made a charite 
able gift and ‘shankalp’ is of the nature of ‘ devatra’ (?) and 
‘tuisipatra’ property. According to the Hindu Law, the income 
of the said.property is not such as may he brought by me or my 
successors to our own use. The said propery is the self-acquired 
and exclusive property of my deceased husband, Raja Gur Sahai, 
I have made a charitable gift and ‘shankalp’ of the property for the 
salvation of my husband and his family members and for my own 
salvation. The gift property is worth Rs. 2,500. I have therefore, 
executed these few presents by way of .a deed of gift, so that they 
may serve as evidence and be of use when needed. 

It purports to have been executed for tne lady by her general 
attorney Ajab Singh, and a question was raised on behalf of the 
plaintiffs that the deed of gift was fraudulently. executed by Ajab 
Singh in collusion with the donees and was not the act of the Rani 
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herself. In the view he took of the case the Subordinate Judge did 
not deal with the question of the authenticity of the document, 
but the High Court, on the examination of the evidence, came to 
the conclusion that the deed was the deed of Rani Kishore. The 
contention against the genuineness of the document has not been 
pressed before the Board, and their Lordships think upon the 
evidence there is no real foundation for the charge that it was not 
the act of the Rani. Before the first Court the trial proceeded on 
the question of the power o' the lady to make an alienation, the 
plaintiff contending that it was invalid while the defendants urged 
that it was fully within her competency. The Subordinate Judge 
decided in favour of the plaintiffs on two grounds—first, that it vas 
not competent for the lady to make the alienation, as it was not 
for the performance of any religious duty, which amounted toa 
necessity under the Hindu law ; the second ground of his decision 
was thatthe lady had abundant means for giving effect to her 
pious intention, the sankalpa, to which she refers in the deed of gift, 
and that consequent'y the gift was invalid. He accordingly made 
adecree in favour of the plaintiffs. On appeal the High Court 
came toa ‘different conclusion. They held that her alienation, 
although not in performance of a necessary duty, was nevertheless 
a pious act and was, therefore, valid. They held also that the lady 
had inherited a large estate, and that the dedication covered a very 
small fraction of the property, someth ng like one-Seventy-fifth. 
They accordingly dismissed the plaintiff s suit, 


On appeal to the Board the question has been argued with great 
ability and fullness by counsel for the appellants who are Laltu 
Singh’s representatives. 


The earlier cases bearing on the question cited from Sutherland's 
Weekly Reporter, extending from 1864 to 1873, no doubt give 
colour to the view taken by the Subordinate Judge and their Lord- 
ships have little doubt that he was largely influenced in his conclu- 
sion by the notirn that justifiable necessity for the valid’ ty of reli- 
gious alienation must be of the same character as in the case of 
alienation for secular purposes. This idea seems to be predominant 
in the minds of the learned Judges who decided the cases reported 
in the Weekly Reporter. Their Lordships cannot help regarding 
the criticism of the High Court on the Subordinate Judge’s 
judgment as unduly severe. In support of the plaintiffs conten- 
tion the Board were referra 1 to the paragraph ros in the anesthe 

Chandrika (Vol, I p 138) ;— 
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“ Without the consent of her husband’s reversioners a widow is, 
however, competent to sell so much, and no more, of his prop-rty 
as may be required for the performance of the indispensible duties 
(nitya-karma). Ifsuch acts cannot be performed without selling 
the whole property the whole may be sold by her for that purpose 
because such duties mus? be performed. But for the performance 
of an optional religious act (Kamya karma) she may, without their 
consent dispose of only a small portion of the estate.” 

Then follows paragraph 106, which, it is contended, imposes a 
further limitation on her power :— 

“ If, however, -the expenses for those acts including maintenance 
could possibly be defrayed with the accumulated wealth, or with the ' 
income of the estate, left by the deceased, then his widow cannot 
sell any part of his estate for the performance of any such act, much 
less on account of any debt contracted by her for her own pur- 
pose.” 

The commentator’s note to paragraph 105 is as follows : — 

“ An indispensable act or duty (nitya-karma)is that which mus? 
be performed and cannot be neglected without sinning, as the first 
sradha of t ne fat :e1 or of the husband, the marriage of his daughter, 
or the like. And an optional religious act is such as the perfor- 
mance of it rests upon option and there is no sin on the non-perfor- 
mance but religious merit (punya) on the performance thereof as 
pilgrimage to Benares and the like.” 

Reference was also made to the dictum of their Lordships in the 
case of The Collector of Masulipatam v, Cavaly Ventata Narraina- 

Zah (1) where the Board pointed out the difference between aliena- 
tions made by a widow for secular purposes and those made with 
religious motives. The Master of the Rolls who ‘delivered the 
judgment in that case says as follows :— . 

“ It is admitted on all hands, that if there be collateral heirs of 
the husband the widow cannot of her own will alien the property 
except for special purposes. For religious or charitable purposes, or 
' those-which are supposed to conduce to the sp'ritual welfare of her 
husband, she has a larger power of disposition than that which she 
p ssesses for purely worldly purposes. To support an alienation 
for the last she must show nécessity.” 

In Raj Lukhee Dabea v. Gokool Chunder Chowdhry (2), the 
Board gave expression to the same opinion. In Rama and others 
v. Ranga (3), the Madras High Court laid down that alienation by 


_ (1) 4861) 8 M. 1. A. saos 2 W. R. P.C. 6r. 
(2) (1869) 13 M. I, A. 2095 3 B. L. R, P, C. 575 12 W. R. P. C. 47. 
(3) (1885) I, L. R. 8 Mad, 552. 
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a Hindu widow for, religious purposes must be confined to cere- 
monies “indispensable for, . Spiritual benefit such as funeral obse- 
quies, and the periodical ceremonies „incidental to those obsequies. 
But the learned Judges wen: on to add :— i 


.“ We cannot recognise a sale by a Hindu widow as valid -against ` 
her hushand’s reversioner, when it is made in view to raise money 
for doing pious acts which are not in the nature of spiritual neces- 
sities, unless such sale is reasonable in the circumstances of the 
family, and the property alienated is‘ but a small portion of the 
property inherited from her husband.” 

The case of Ram Kawal Singh and others v. Ram Kishore Das 
and another (1) has no analogy to the present. There the alienation 
was not for the maintenance of an idol which had been established 
by the husband of the widow, and the dedication was prima fade 
for the widow’s own spiritual welfare and not for the husband, 


There can be no doubt upon a review of the Hindu law, taken 
in conjunction with the decided cases, that the Hindu system recog- 
nises two sets of religious acts. One is in connection with the 
actual òbsequies of the deceased, ‘and ‘the periodical performance 
of the obsequial rites prescribed in the Hindu religious law, whith 
are considered as essential for the salvation of the soul of the 
deceased. The other relates to acts which, although not essential 
or obligatory, are still pious observances which conduce to the bliss 
of the deceased’s soul In the later cases this distinction runs clearly 
through the views of the learned Judges.. The confusion which has 
arisen in this case arises’ from mixing up the indispensable or obli- 


‘gatory duty with a pious purpose which although optional, is spiri- 


tually beneficial to the deceased. 


With reference to the first class of. acts, the powers of-the Hindu 
female who holds the property are wider than i in respect of the acts 
which are simply pious and if performed are meritorious so far ag 
they conduce to the spiritual benefit of the deceased. In one case, 
if the income of the property, or the property itself, is not sufficient 
to cover the expenses, she is entitled to sell the whole of it, In the 
other case she can alienate a small portion of the property for the 
pious or charitable purpose she may have in view. In the present 
case the High Court has found that the lands alienated form a 
small fraction of the whole estate. Had the Rani made the aliena- 
tion for the purpose of defraying the expenses of the pilgrimage itself 
while she possessed ample means, for the performance. of the j journey 


(1) (1895) I. L, R. 32 Calc- 506. a 
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and other acts ‘connected therewith, there might have been some 


substance in the objection that she was not entitled to alienate any 


part of the immovable property having ample means at her disposal. 
But the alienation she has purported to effect was for the perpetual 
performance of act recognised in the Hindu system as pious. [t was 
a dedication of a very small fraction of the property. The law 


with reference to this part of the case appears to their Lordships, 
to have been set out with considerable clearness in a recent judg: 


ment of the Madras High Court} where the learned Judges, after 


an examination of. thë authorities on the point, say as 


follows :— f 


“We think | we are warranted i in holding that if. the property sold. 


or gifted bears a small proportion (which it is impossicle to define 
more exactly) to the estate inherited and the occasion of the disposi» 
tion or expenditure is reasonable and proper according to the com- 
mon notions of the Hindus, itis justifiable and cannot beim, 
peached by the reversioner. We are. obliged to express ourselves, 
somewhat guardedly because almost every gift according to Hindu 
notions is as such calculated to promote spiritual merit and , the 
occasions for the performances of ceremonies calculated to bring 
spiritual reward are so innumerable. that almost any expenditure 
not fora sinful object and any alienation by way of gift may be 
attempted to be justified as ministering to spiritual benefit.” 


In the case of Xhu Lal Singh vi Ajodhya Misser (1), a widow 
had raised money upon immovable property for the purpose of 
excavating a tank in connection with a temple founded by her 
husband, and a suit was brought by a reversioner to set aside the 
alienation. Mr. Justice Mookerjee teferred to the words of Lord 
Gifford in the case of Cossinauth Bysack and another x, Hurrosonn- 
dery Dossee and another (2), that it was absolutely impossible to 
define the extent and limit of the power of the widow to dispose of 
her husband’s property for religious purposes, 


s because it must depend upon the circumstances of the dis- 
position ‘whenever such disposition shall be made, and must be 
consistent with the law regulating such disposition ;” 
and held that the alienation for the purpose of excavating the tank 
could not be impeached by the reversioner. 


t Vuppuluri Tatayya alias Veeranna v. Garimilla Ramkrishnamma and 
Others, (1910) L. L. Regg Mad. 288, j 

(t) (1915) L L. R. 41 Calc. 575; 22 C. L. Ja 345. 

(2) (3829) 2 Morley’s Digest 198 ; Clarke 9: (100), 
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In the present case the purpose for which the alienation was 
made was undoubtedly not for the performance of obsequial rites, 
or any such duty as might be regarded as obligatory-under the 
Hindu law. But at the same time there can be no question that it 
was a pious act in the Hindu system. The estimation in which the 
deity installed inthe Temple of Jagannath is held throughout the 
Hindu world is set out in Hunters Gaseffeer, Vol. 11, under the 
title “ Puri Town,” where it is said as follows :— 

“ The true source of Jagannatha’s undying hold upon the Hindu 
race consists in the fact that heis the god of the people. The 
poor outcast learns that there is a city on the far eastern shore, in 
which priest and peasant are equal in the presence of the ‘ Lord 
of the World,’ In the courts of Jagannath and outside the Lion 
Gate, 100,000 pilgrims every year join in the sacrament of 
eating the holy food, the sanctity of which overleaps all barrie1s of 
caste, race and hostile faiths. A puri priest will receive food from 
a Christian’s hand. The worship of Jagannath, too aims at a 
Catholicism which embraces every form of Indian belief and 
every Indian conception of the deity. He is Vishnu, under 
whatever form and by whatever title men call upon his name. 
The fetishism of the aboriginal races, the mild flower-worship 
of the Vedas, and the lofty spiritualities of the great Indian 
reformera have alike found refuge here. Besides, thus represent- 
ing Vishnu in all his manifestations, the pricsts have super-added 
the worship of the other members of the Hindu Trinity in their 
various shapes ; and the disciple of every Hindu sect can find his 
beloved rites, and some form of his chosen deity, within the sacred 
precincts.” i 

In their Lordship’s opinion the Hindu law recognises the validity 
of the dedication or alienation of a small fraction of the pr perty 
by a Hindu female for the coutinucus benefit of the soul of the 
deceased owner. It is clear in this case that the act which thé 
Rani did was fully in accordance with Hindu religious sent ment 
and religious belief, and was not, therefore, in excess of her powers, 
having regard to the fact that the dedication related to one-seventy- 
fifth of the property made specially for the creation of a permanent 
benefit. The dedicated property has now passed into other bands. 
What the legal position of the defendants, who are assignees from 
the original grantees, may be with reference to the obligations 
created by the deed of gift isa matter that does not arise in the 
present case, and on that their Lordships do not express’ any 
opinion. ex 
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| ‘On the whole their Lordships are of opinion that there is no 
gubstance in the present appeal and that it should be dismissed 


with. costs. Their Lordships will humbly advise His Majesty 


accordingly, 
By. S. L. Polak : Solicitor for the Appellants. 
T. L. Wilson & Co. : Solicitors for the Respondents. 


ALT: Me, Appeal dismissed, 


BEN CIVIL RULE. 


my Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and : 


-i Sir Ernest Edward Fletcher, Knight, Judge, 
IN RE MUKUNDA LAL DHAR* 


Aeader—Ceriificate, panil of-—Government service, discharge from— Peli 
tion to contain full and complete disclosure—Suspension of pages 
temporary. - F 


The petitioner was enrolled as a pleader on the 19th July, 1907 and his ċerti- 
ficate was renewed In the year following. He subsequently obtained an appointment 
in the Police service, | On his application, High Comt permitted him to resume 
practice after relinquishing that employment. On the gth January, 1920, the 
petitioner was discharged from Police service in connection with a criminal case 
instituted by the petitioner which resulted ina conviction of the accused, As 
there was a divergence between the story outlined by him in the first information 
and his statement on oath in Court, he was removed from the service. On the 
17th February, 1920, he forwarded an application to High Court through the 
District-Judge for renewal of his certificate. In this petition he stated that he 
was no longer in Government service but did not state the facts which led to his 
removal from Government service : i 


Held, that it was incumbent on him to make a ‘fall and complete disclosure in. 
his petition: Inve Abiruddin (1). 


"That his conduct, Was not such as would justity the refusal of the present applis, 
cation. | 
That as his Gandhek; was not calculated to ‘inspira absolute confidence, his 
certificate was not renewed at once but was ordered. to be” renewed with effet 
from rat Jantary, 1921. l 


} Application for renewal of certificate, 


:. #Order No. 732.0f 1930 in Application to High Court, 
- (3) (4910) |, L. R 38 Cale. 3093 12 Cy k- J. 6253 15 C. W. N. 457: 
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| Babu, Mahendra "Nath Kay and Suresh Chandra Talukdar 
for the Petitioner. 


Babu Dwarka Nath Chuckesdutty for Government. 


The following judgment was delivered by 


Mookerjee, A. ©. J :—This is an application by one Mukun- 
da Lal Dhar for tenewal of his certificate as a pleader, He was 
enrolled as a pleader on the roth July rg07 and his certificate was 
renewed in the year following. He subsequently obtained an 
appointment in the Police service under the Eastern Bengal and 
Assam Administration and on his own application the following 
Order was made by this Court on the 25th January 1909 “The 
High Court is pleased, under rule 32 of the Rules relating to Legal 
Practitioners, to suspend him from practising as a pleader for the 
period during which he may be employed under Government. It will 
be open to him to apply for permission to resume practice when he 
relinquishes that employment. Renewal of certificates during the 
period of suspension is not necessary.” On the gth January, 1920, 
the petitioner was. discharged from Police service. On the 17th 
February, 1920, he forwarded an application to this Court through 
the District Judge of Dacca for renewal of his certificate, so that he 
might resume practice. In this petition, he stated that he was no 
longer in Government service, The District Judge thereupon 
directed him to produce a copy of the final order of discharge from 
Government service. He produced a copy which stated that he 
had been discharged as alleged. Thereupon the District Judge 
recorded , the following note on the petitioner “ Order produced : 
The application may be forwarded. to the High Court, as I see no 
reason why it should not be allowed.” 


“When the application was received in this Court, an enquiry 
was made as to the circumstances which had led to the discharge 
of the petitioner from the service ‘of Government. It then trans- 
pired that the petitioner had been removed from the service of 
Government because of the part he played in a criminal case, It i is” 
not necessary for our present purpose to deal in detail with the cir- 

cumstances ‘of that case ; it is sufficient to state that’ ‘the petitioner 
who had been assaulted and stabbed in the house of a ‘woman was 
the complainant. On investigation by the Magistrate it was found 
that the allegation of assault was well-founded but that the circums- 
tances under which the-event had happened were not as narrated by 
complainarit in the witness ‘box. There was consequently a convic- 
tion of the accused in that case though not exactly on the basis of 


it 
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the story told by tht petitioner. The Sessions Judge took the same 
view of the matter. The Inspector General of Police, thereupon, 
held an enquiry into the conduct of the petitioner, and came to the 
conclusion that it was not desirable that he should continue to hold 
the responsible position of an Inspector. But in view of the fact 
that he had done good work during his term of service, the 
Inspector General thought that it was not necessary to dismiss 
“him and that it would be sufficient to dispense with his services. 
When these facts were discovered on enquiry, this Court, in its 
administrative department thought it best to inform the peti- 
tioner that the matter must be determined judicially. 

Thereupon, the present application was made and although the 
details of the circumstances which had resulted in his removal 
from the se vice were not stated in the petition, it was indicated 
‘that he had been removed in connection with the criminal case in 
question. As regards his conduct in relation to the criminal case 
we are of opinion that though open to serious comment, it has not 
been proved to be such as would justify the refusal of the present 
application. The substance of the matter was that there was a 
divergence between-the story outlined by him in the first informa- 
tion and his statement on oath in Court. He has, however, fot 
been prosecuted for perjury, and we cannot say with certainty 
that his conduct has been such that he should not be allowed to 
resume his practice. ; 

A different question, however, requires consideration. It is plain 
that in his first application to this Court for renewal of his certifi- 
cate he did not state the facts which had led to his removal from 
Government service. We are of opinion that this was not the pro- 
per way to treat this Court and that it was incumbent on him to 
make a full and complete disclosure as was laid down in the case 
of dn re Abirnddin (1). If he apprehended that full disclosure 
might lead to the refusal of his application, his conduct is clearly 
reprehensible. On the other hand, if he thought that the Court 
need not know all his antecedents, his judgment was manifestly 
wrong. In either view, his conduct is not calculated to inspire 


absolute confidence. We have anxiously considered the matter in ‘ 


all its aspects and we have come to the couclusion that although 

we need not exclude him from practising his profession for all time, 

the certificate should not be renewed at once. We direct that the 

certificate be renewed with effect from the rst January 1921, 

A. T.A, Application granted, 
(4) (soto) I, L, R, 38 Cale. gog; 19 Ge Le J. 635) 19 C. We No 359, 


In ra Mukunda Lal. 
Mooherjee, A.C. J. 
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Before Mr. Justice Rankin, and Mr. Justice B. B. Ghose, 


NANIBALA DASSYA 
V. 
JAMINI SUNDARI AND oTHERS.* 


, Pauper—Minor, a pauper—Nost friend, not a pauper—Civil Procedure Code 


(Act V of 1908), O. 33—English law. 

A minor who fs not possessed of sufficient means within the definition of pau- 
perism for the purpose of order 33 of the Code of Civil Procedure, can sue in 
forma pauperis by a next friend although the latter is not a pauper: Fenkata- 
narasyya v, Achemma (1) followed. The wealth or other circumstances’ of the 
minor’s relation in general are not material under the Code. The law of India in 
this respect is different from that prevailed in the Court of Chancery in England. 

Application for Revision under section 115 of the Code of Civil 
Procedure. 


Babu Rajendra Chandra Guha for the Petitioner. 
Babu Surendra Nath Guha for the Opposite Party. 
The judgments of the Court wore as follows : 


Rankin, J: Inthiscase I am of opinion that the rule must 
be made absolute. It appears that upon the terms of the Civil 
Procedure Code and the cases thereunder, in particular the case of 
Venkatanarasyya v, Achemma (1), a minor who is not possessed of 
sufficient means within the definition of pauperism for the purpose 
of Order 33 is entitled to be allowed to sue in Jorma pauperis by a 
next friend although the next friend is not a pauper. In like manner 
the wealth or other circumstances of the minor’s relation in general 
are not material under the Code. The law of India in this respect 
appears to be very different indeed from tha law as prevailed in the 
Court of Chancery in England. Uunder the circumstances we have 
no option but to make this rule absolute and to direct the Court 
below to proceed under Order 33. There will be no order as to 
costs. 

B. B. Ghose, J: I agree. 


A. T, M Rule made absolute, 
® Civil Rule No. 575 of 1922, against the decision of Babu W. C. Ghosh, 


Munaif of Manikguoj, dated the roth June, 1922. 
(1) (188r) 1, L. R, 3 Mad, 3. ‘ ) 
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Before Mr. Justice C. C. Ghose, and Mr. Justice Panton. 


.. NAWAB KHAJEH HABIBULLA AND OTHERS 
D. 
GOLA ASMOTER KHATUN AND oTAERS,* 


Reviston—Appeal petition treated as revision—Civil Froctdure Code (Act v of 
1908), Sec. 115— Justice Decree, amendment of-—Condition not fulfilled—+ 
Application for extension of time—FPreliminary decree. 


In the Court of first appeal the following order was passed: “ The suit be 
‘decreed in part, the title of plaintiffs Nos.'2 to 7 be declared to 1 kani of plot No 
“2 of the plaint and the plaintiffs 2 to 7 do remain in possession of the same The 
parties [except plaintiff No. (1)] do get costs in the lower Court in proportion to 
thelr success. But all this Is dependent upon the plaintiffs Nos. 2 to 7; paying 
within one month from to-day, a further Couit-fee of Rs. 65. Plaintiffs’ appeal 
No. 34 is dismissed with costs,.on condition that plaintiffs 2 to 7 do pay within 
one month from to-day a further Court fee of Rs. 63, in default of which appeal 

No. 34 will be allowed iri full, that is the original suit will be dismissed 

with costs In both Courts to defendants’? This order was made by A on 

the aoth February, 1918. On the 26th February the decree was signed by 

Ay Plaintiffs Nos. 2 to 7 did not carry out the order of the, Court within the time ` 

limited. On the 5th July 1920, an application was made on behalf of the 
_ plaintiffs Now. 2 to 7 for permission to deposit in Court a further Court-fees 
„of Rs. 65 as mentioned in the judgment dated the zoth February, 918 
_ and in the decree dated the 26th February, 1918. The matter came before B, 
- another Judge. The further Court-fee was actually deposited in ourt by the 
‘plaintiffs Nos. a to 7 on the 30th July, 1920, and thereupon B ordered that the 
decrees (deseribed as the final decree) should not be passed in this case. In accore 
` dance with this order a clause was inserted in the original decree which ran as 
_ follows : “ In accordance with ordet No- 14 of the order sheet dated the an 
“July, 1918 Court-fee of Rs. 65 having been paid, the decree is made final...’ 
| Against this decree, the defendants “appealed : 


, Held, that {f there be no appeal against the decree, the appeal, under the 
' choumstances of the case could be treated as a petition under section 115 of the 
Code of Civil Procedure ; the circumstances being so extraordinary, that it would 
amount to a denial of justice if no relief be given to the defendants. 


That the Coit below exercised a jurisdiction in amending the decree. 
4 ‘That the'decres which was drawn up on the 26th February, 1918, was” 
itself æ final decree, and the fact that it was drawa up before the expiration of 
one month from the :oth February, 1918, could not make it a preliminary decree. 


Appeal by the Defendants. 


Suit for recovery of pomessioniel ae after establishment ‘of 
title thereto. 


®Appeal from Appellate Decree No. 2674 of 1920, against the decree of C, 
, Sells Esq., Additional District Judge of Tipperah, dated the zoth February, 
1918, modifying that of Babu Kunja Behari Ghose, Munsif, 3rd Court, at Com- 
milla, dated.the 30th November, 1916. 
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‘The material facts, appear from, the judgment.” 


Babus Surendra Nath Guha and Sisir Kumar Ghosal for the 
Appellants, i | A 4 


Mr, A. K. Fuslal Huq, and Babu Radhika Ranjan Guha for 
the Respondents. 
The judgment of the Court was delivered by 


C. C. Ghose J:—This appeal has arisen under rather pecu- 
liar circumstances. The suit out of which this appeal has arisen 
was brought by the plaintiffs for recovery of possession of two plots 
of land after establishment of title thereto. In the Court of First 
Instance the suit was decreed in the following manner. The plain- 


' tiffs’ title was declared to one kani of plot No. 1 and the entirety-of 


plot No. 2 as against defendants Nos. 1 to rọ and 23 to 26 after 
contest and expar/e as against the remaining defendants. In the 
Ccurt of appeal below, the following order was passed. “ The suit 
be decreed in part ; the title of plaintiffs Nos. 2 to 7 be declared to 
1 kani of plot No. 1 and plot No. 2 of the plaint ; and plaintiffs 2 to 
7 do remain in possession of the same, So far as plaintiff No. 1 is 
concerned, the suit is dismissed with costs. The parties (except 
plaintiff No. 1) do get costs ih the Lower Court in proportion to 
their success. But all this is dependent upon plaintiffs’ Nos. 2 to 7, 
paying within one month from to-day, a further Court-fee of Rs. 65. 
Appeal No. 79 is, theréfore dismissed, with costs. Appeal 


- No. 34 is partially allowed with proportionate costs ; as against 
- other respondent, plaintiffs’ appeal No. 34 is dismissed with costs, 


on condition that plaintiffs 2 to 7. do pay within one month from 
to-day, a further Court-fee of Rs. 65; in default of which appeal 
No. 34 will be allowed in full, f e. the orig nal suit will be dismissed 
with costs in both Courts to defendants.” This order was made by 
Mr. C. Sells, additional District Judge of Tipperah on the 2oth 
February 1918. On the 26th February, the decree, which was the 
formal expression of opinion on the part of the Court of appeal 
below, was signed by. Mr. Sells. This decree is in accordance with 
the ordering portion of the judgment which has been set out 
above, It appears that the plaintiff Nos 2to 7 did not carry oùt 
the order of the Court by which they were directed ‘o pay a further 
Court-fee of Rs. 65 within the time limited by the order and by 
the decree which was signed on the a6th February 1918. ` On the 
sth July 1920 an application was made on behalf of the plaintiffs 
Nos. 2 to 7 for permission to deposit.in Court a further Court-fees 
of Rs. 65: as mentioned in the judgment which was delivered on 
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the goth February 19:8 and inthe decree which was signed on 
the 26th February 1918. Mr. Sells bad been transferred from 
Tipperah and the matter came on before Mr, Martin who was act- 
ing as an additional District Judge. The further Courtefee was 
actually deposited in Court by the plaintiffs Nos. 2 to 7 on the 
goth July. 1920 and thereupon, Mr. Martin ordered that the decree 
(described as the final decree) should now be passed in this case. 
In accordance with Mr..Martin’s order dated the 30th July 1920 a 
clause was inserted: in: the original decree which ran as follows. 
“In accordance with order No. 14 of the ordersheet dated the 
zoth July 1918, Court-fee of Rs. 65 having been raid, the decree 
is made final, The appeal, that is being dismissed with costs, is 
against the other respondents (sic) and the plaintiffs Nos. 2 to 7 
will get Rs. 65 as costs in addition to that already awarded to them.” 
(vide the judgment dated the zoth February 1918), Defendants 
Nos. r to a6 complain that inasmuch as plaintiffs Nos, 2 to 7 did 
not carry. out the order made by Mr. Sells on the zoth February 
1918, as regards paying into Court a, further Court-fee of Rs 65 
which was ordered by him to be paid into Court within one month 
from the zoth February 1918, the decree by Mr. Sells could not be 
reopened again and extension of time granted after the expiration 
of more than 2 years from the date of the original order on the 
plaintiffs Nos. 2to 7 to pay into Court a further Court-fee as 
referred co above. It is argued on behalf of defendants Nos. 7 to 
26 that notwithstanding the terms of section 148 of the Code of 
Civil Procedure the application of plaintiffs Nos. 2to 7 made on 
the 5th July 1920 was incompetent and that the Court below hal 
no jurisdiction whatsoever to amend in July 1920 the decree by Mr. 
- Sells and to enlarge the time granted by the cecree of Mr. Sells to 
pay into Court the further Court-fee of Rs. 65. In support of this 
contention our attention has been drawn to a number of cases 
amongst which may be mentioned the cases: Saranjan v. Ram 
Behal (1), Sajjadé v, Dikwar (2), Dharmaraja v. Srinivasa (3). 
Mr. Huq on behalf of the respondents has vigorously contested the 
appellants’ right of appeal to this Court and has argued, firstly, that 
there was no right of appeal from the order of Mr. Martin, which 
was merely an order for amendment of the previous decree. 
Secondly, that even if the appeal preferred by defendants Nos, 1 to 


(1) (1983) I. L. R. 35 All. 5823 11 A, L. J 950, . 
\ (a) (1918) L L; R. 40 Alle 579 516 A. L. J. 6250 
(3) (1916) I. L. R, 39 Mad. 876; 31 I, C. 340; 29M ŽL. J. 708; 18 M, L, 
T. 480. 
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26 be treated by this Courtasa petition by way of revision under 
section 115 of the Code of Civil Procedure the appellants cannot 
get any relief whatsoever, “for the order complained of, was made 
by the Lower appellate Court in the exercise of its- discretion and 
it is not usual for this Court to interfere with orders made by the 
Courts below in the exercise of their discretion, -Thirdly,-that the 
decree signed by Mr. Sells on the 26th February 1918 was merely a 
preliminary decree which had to be made final by a further decree 
and that no such decree having been made by the Courts below for 


a period of more than two years from the 26th February 1918 or at’ 


any rate, before the sth July 1920, it was open to the plaintiffs Nos. ` 


.2 to 7 to apply to the Court to put ina further Court-fees as mene ` 


tioned in the original order of the zoth February 1918 and-to make 
such application at any time before the final decree was passed, 
We are of opinion, for the reasons about, to be given, that-there is 
no substance, whatever in any of the contentions urged before us on 
behalf of the respondents but that the contentions urged on behalf 
of defendants Nos. 1 to 26 should prevail. In the first place, it 
is quite unnecessary for us to go into the question as to whether ` 
the appellants had a right of appeal to this Court. Assuming how- 
ever that they had not, the circumstances of this case demand of us 
that we should treat the appeal preferred by the defendants No. 1 to 
26 as a petition under section 115 of the Code of Civil Proce- 
dure. The circumstances are so extraordinary that it would 
amount to a denial of justice if we were to hold that our powers are 
80 limited that we cannot give any relief to defendants Nos. 1 to 26 
in the circumstances which have happened. In the second place, 
we are of opinion that the decree which was drawn -up shortly after 
the 2oth February 1918, namely, on the 26th February 1918 was in 
itself a final decree. No doubt, it would have been better if the 
Court after determining that the extra fee was payable had ordered 
the fee to be paid within a certain time and had delayed passing 
the decree until the time limited by the order had expired. But 
the fact that the decree was drawn before the expiration of one 
month from the 2oth February 1918 did not in any way amount to 
this that it was to be treated asa preliminary decree and that it was 
to be followed by a further formal expression of opinion of the Court 
namely, by a further final decree. The default:provisions mentioned 
n the judgment itself of the 2oth February, 1918, are incorporated 
in the decree which was signed on the 26th February 1918 and it 
was a self contained decree in every sense of the word and it was 
to all intents and purposes the final formal expression of opinion of J 


g 
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the Court, That being so, it now remains for us to consider as to 
whether the appellants before us have brought their case within the: 
four corners of section. 115, As we have already held, the decree 
signed on the 26th February 1918 was a final decree, If it was 
a final decree, then gubject to such rights of amendment, as for 


instance, the rectification of a clerical error and so forth, that decree 


could not be amended by the Court which passed the decree. That 
being so, there was clearly an exercise of jurisdiction by the Court 
below which had not been vested in it.. In the circumstances, there 
is therefore no other alternative but to set aside the order made by 
Mr. Martin on the and August rgzo and we accordingly do so. 

The result, therefore, is that the decree as drawn up and signed 
by Mr. Sells on the 26th February 1918 must stand and all neces- 
sary results must follow therefrom. 

The appellants have succeeded and they are, therefore, entitled 
to their costs, We assess the hearing fee at two gold mohurs. 


ACT. M Appeal allowed. 


CIVIL RULE 


Before Mr. Justice Rankin. 


RAKHAL CHANDRA CHATTERJEE 
7. 
ROHINI KUMAR CHATTERJEE,” 


Furisdictlon—Small Cause Court--Provincial Small Cause Courts Act (IX of 
1887), Sch. If. Che 35 Sub-cl. (if}——Damages—Cause of action~~Inierest. 


In the plaint it was alleged that the defendant in collusion with the railway 
officers took Coal and misappropriated it or converted it to his own use. It was also 
stated that tho plaintiff went to the defendant, that they discussed the matter, that 
the defendant executed the chit promising to pay, not damages at the market 
value, but a particular sum made up ina particular way. There was a reference 
in the plaint to the place at which the cause of action arose and reference waè 
made to the fact that within the jurisdiction of the Court the cft was -executed 
” and the goods were delivered ; 


Held, that the suit was maintainablé in the Small Cause Court, as thefclains 
was for a particular sum of money shown. by the chit and not for damages either. 
for conversion or for compensation for theft. 


# Civil Rule No. 696 of 1932 against the decree of Babu N, C. Ghosh, Addjr 
tional Subordinate Judge of Barisal, dated the Sth July, 1929, . . 
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i Tn the absence of evidence of custom, the- small Cause Co! Judge had jurias 
diction to-grant Interest at the high rate of 24 percent per mensem, 
Application for Revision under section 25 of the Provincial Small 


Cause Court Act by the Defendant. 

_ The material facts appear from the judgment. 

Babu Brojo Lal Chakravarty and: Radhika Ranjan Guha for the 
Petitioner. i 

Babu Sailendra Nath Mukhsrjee for the Opposite Party. 

The judgment of the Court was delivered by 


Rankin J: This rule was issued on two grounds, the first 
being that.the Court below had no jurisdiction and the second being 
that the judgment was erroneous in law as the learned Judge had 
failed to decide various questions raised in the pleadings: The 
learned pleader for the petitioner has put his cage thus: that in the 
plaint there are really to be found two causes of action—one being 
an action for damages for the wrongful misappropriation of certain 
coal belonging to the plaintif—that wrongful misappropriation re- 
sulting in a criminal offence and therefore coming within clause 35 
sub-clause (ii) of the second schedule to the Provincial Small Cause 
Courts Act ; & the second being a claim upon a contract evidenced 
by a document called a cff said to have been executed by the de- 
fendant to pay a certain price for the coal in question. The complaint 
made is that although the suit considered as a claim upon a chit was 
within the.competence of the Small Cause Court, the learned Judge 
while purporting to give judgment upon that cause of action has 
allowed himself.to be influenced by the other aspect of the case and 
has in particular dealt with the question of interest upon a view 
which shows that he had not only in his mind the cause of action: 
on the ekif but the other cause of action which is not proper 
to a Small Cause Court, 

“ “Now I have not the advantage of being able to render the verna- 


“cular of the. plaint in.this case but I have had the paragraphs explain- 


ed to meandi in.my opinion the plaint properly read isa plaint 
upon the cAi¢ and: is not a suit for damages either for theft of -eoal: 
or for the.conversion of the coal in any sense, It is. quite true that 
in the third paragraph of the plaint it is alleged that the defend- 
ant in collusion with the railway ‘officers took the coal and misappro- 
priated it or converted it td his own usé. I will assume that the 
meaning of that is exactly the same as if the plaint had’ 
stated that the. defendant had: stolen the. property: Nevertheless 
when one reads the plaint fairly one sees’ that that paragraph is 
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followed by a statement of subsequent facts, namely, :that the plain: 
‘tiff went to the defendant, that they discussed the’ matter, that the 
defendant executed the chi# promising to. pay, not damages at the 
market value, but a particular sum made up ina particular way. 
There is nothing in the plaint to show. that the transaction is repre- 
sented as two alternative causes of action. At the end of the plaint, 
it is true that, there is a reference to the place at which the cause 
of action. arose and’ reference is, made to.the fact that within the 


jurisdiction of the Court the chi# was exetuted’and the goods were _ 


delivered. It has. been, suggested to me that that reference to. the 
place where the goods were delivered shows that the plaintiff was 
Harking back to a claim for damages for the conversion of the coal. 
I do not think so. Reference tothe place of delivery would be 
one, of the circumstances which would tend to show that the suit 
was properly brought if brought only and solely on the kit, In my 
view the plaint was intended to be, when carefully looked, a 
claim for a particular sum of money shown by the chif and nota 
claim for damages either for conversion or for compensation for 
theft, That being so, neither of the ways in which the petitioner 
put his case when applying for the Rule, nor the very much better 
way in which his case was put before me by the learned pleader 
canstand. I think there is no objection in law to the case being 
tried in a Small Cause Court. 


The matter really ends there as there is no substance at all in 
the second ground mentioned in the petition. But the learned 
Judge in dealing with the question of interest uses the following 
language: As regards interest, “I think it proper under the 
circumstances of this case, as the defendant’s conduct was most 
heinous from the very beginning, to grant it. The rate is not high.” 
I think what the learned Judge meant was this : First of all, I do not 
think he was referring merely to the circumstances under which the 
coal was originally taken. He was referring to the fact that in his 
view the defendant had signed the cAi¢ and afterwards repudiated it. 
I think, moreover, the remark is to explain why he thinks it a pro- 
per case to grant interest at all, 

As regards the rule of interest, what he says is that the rate is 
not high and he allowed the rate claimed ; that is two percent per 
mensem, Now there is something to be said asa matter of discre- 
tion under the Civil Procedure Code against allowing a rate of 
interest as high as 24 per cent per annum except in the presence of a 
contract to that effect or some evidence that that was the usual rate 
in the particular market concerned. There was no such allegation 
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in‘the plalnt and though it has been stated that it js the usual rate; 
the only: finding of the ‘learned’ Judge. is that the’rate is not high; 
I should rather ‘have thought a rate of 24 pér cent per annum 4 very: 
high rate of interest but ‘this matter is not in any way affected im 
my-judgment by the fact that the learned Judge lias ‘entertained a 

kind! of case which was not within his jurisdiction. I think he 
had-full jurisdiction over all matters comprised in the plaint wheni 
the plaint is propérly understood, although in the absence of evis 
dence of custom, 24 per cent per anrium. is a high rate, I think he’ 
had jurisdiction to grant it. 4 therefore do not think it fit inthis: 
case. to, interfere, 

< The result is that the rule is ere wih costs One zold: 
mobur. .. ` ae i 
ATM o o i . , Rule te tage 


kagak 
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Before Mr.. Justice Walmsley, and Mr. Justice Sukrawardy. 
‘SARADINDU CHAKRAVARTI 


a ; 
GOSTA BEHARI PRAMANICK AND OTHERS," 


Benamidar, suit by—Purckase by decremholder without permission ef Court 

_ Civil Procedure. Coda (Act V of 1908), Sec. 66, O, a1 R, 7a—Defendant in 

possession, > 

A By an agreement between the decree-holder auction-purchaser and the judg- 
mont-debtor the latter was put in possession till a fixed time, when the decretal 
amount will be paid, and if not paid within that time, the purchaser will get khas 
possession, The amount not being paid, the plaintiff claimed khas possession: 

' Held, that the suit was not barred under section 66 of the Code of Civil Proce- 
dure, as the certified purchaser and his- successor did not at any stage claim title 
uader tho sale certificate. 

- Per Walmsley, F: That the effect of the purchase by the decree, holder with- 
out the permission of the Court was voidable and not void. 

. fer Sukrawardy F: That defendant being in possession of the property in 
suit, could urge by way of defence that the plainnfi’s purchase without per- 
mission of the Court was not enforceable as against him even if jt were voidable 
at the option of the defendant only. But it depended greatly on the discretion 
of the Court, and in exercising such discretion the Court would take into account 
prejudice to the defendant e. g. inadequacy of price etc. 

Section 66 of the Civil Procedure Code applies when the plaintiff attempts to 
enforce his secret title as against the certified purchaser, 


Appeal by Defendant No. 4. 
Suit for possession of land, with mesne profits, and, in the alters 


native, for payment of the unpaid balance, 


The material facts appear from the judgment of Walmsley J. 
| Babu Samatel Chandra Dutt for the Appellant, l 
Babu Debendra Narain Bhattacharjee for the Respondents, 
i ` Mi d ‘GAY, 
The following judgments were delivered: - 
Walmsley J.—This appeal is preferred by defendant No. 4 
The plaintiff's case is that the predecessors of defendants I—3 
executed a mortgage in his favour in 1410 B, S; he then brought 


_ # Appeal froin Appellate Decree No. 865 of 1920, against the-decrea of B. N.: 


Rau Esq. District Judge of Murshidabad, dated the zand December, 1919, affirms 
ing that of Babu Kamini Kumar Mukherjee, Subordinate Judge of Murshidabad 
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a suit on the mortgage against the representatives of the mortgagors, 
and against the defendant 4 as a purchaser, in 1898 and in execu- 
tion òf his decree caused the property to be sold in 1909, when it 
was bought by Parameswar Ghose, father of defendants 5, 7 and 
servant of the plaintif, as benamidar for the plaintif, It is beyond 
doubt that that there was such a mortgage, that the plaintiff obtained 
4 decree and that the property was bought by Parameswar, ` 


i `The plaintiff went on to say that the father of defendants 1—3 
then entéred into an agreément with the plaintiff, by. which the 
defendants were to pay off the plaintiff's dues by the end of 1322 
b. S., meanwhile remaining in possession, and in default the plain- 
tiff was to take khas possession after the end of 1332 B. S. The 
defendants 1—3 and defendant 4 did as a matter of fact remain 
ip possession and according to the plaintiff it was by virtue of this 
arrangement.- The plaintiff further alleged that only part of the 
total sum was paid, so he claimed khas possession of the land, 
with. mesne profits, or, in the alternative, a decree for the unpaid 
balance. 


The first Court gave the plaintiffa decree for khas possession 
and also for mesna profits, 


The defendant No, 4 preferred an appeal wbich was unstccess- 
ful, and in consequence he has preferred this second appeal. 


Two points are raised on his behalf.’ The first ig that the suit’ 
in barred by section 66 of the Civil Procedure Code.” Both the 
Lower Courts rejected this argument and I think rightly, for ‘thé’ 
reason that Parameswar and his successors have «not at’ any 
stage claimed title under the sale certificate, . 

The second argument is based on the provisions of öda XXI, 
tule 72. The plaintiff as decreeholder did not obtain the Court's 
permission to bid at thé sale instead of seeking permission, he 
caused his Servant ‘to buy the mortgaged property benami. The 
effect of this purchase without permission was considered by both 
the Courts below, and they took the view that the purchase was 
voidable but not void, and that defendant No. 4 could no -longer 
avail himself of the remedy provided by clause (3) of the rule.” 

In the grounds of appeal to this Court, the third and fourth, 
deal with this matter, and we are asked now to hold that the Lower, 
Courts should have treated the written statement as an application 
to set aside the sale, If we were to accept that argument, we ‘should | 
have to remand the case, for there are at least two points which 
would require juvestigation, namely, whether the defendant could: 
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show that his application was not barred by limitation, and whether 
in the circumstances the case was ong in which the. Court should 
exercise its discretionary power of settirg aside the sale under 
clause (3). I mention these two points merely ta show the force 
of the respondent’s answer that the defendant’ ik setting up an 
entirely new čase. 1 think that answer is correct, and that on ‘that 
account the appellant's contention must be “overruled. The Tesut: 
is that the appeal ‘must be dismissed with “costs, 


Suhrawardy, J 1] am of ‘the same opinion, I think the” 
defendant being in possession’ of the property in suit would . be; 
entitled to urge by way of. defence that the plaintiff's purchase 
without permigsion ‚of „the Court was not enforceable as „against - 
him even if it were voidable at the option of the defendant only. 
But it depends greatly on the discretion of the Court, and in exer- ' 
cising such discretion, according to authorities, the Court -will take: 
into account prejudice to the defendant, e. g., inadequacy of, price 
etc. Soitis not the absolute right of the defendant to ask the 
Court to set asidé such a salé, which 1 také, is affected with a miere 
irregularity. In this case the defendant treated the sale as abso- 
lutely! void and-did-not'dsk the Court to exercise its discretion -in 


the matter ot place materials before it for the right exercise of such : 


discretion. Even ifI were asked to exercise such discretion in’ 
this case, I would, in the absence of any material, -decide-in faveur 

of the plaintiff. T agree that at this stage of the litigation the 

defendant, should not be allowed to make a new case.. i 


As to section 66 Code.of Civit Procedure the heirs of Parames- 
war do not appear in this case and deny plaintiffs benami purchase. 
That section only applies when the plaintiff attempts to’ enforce 
his sectet title as dakan the certificated Purchaser This conten- 
tion therefore fails. ~ er OR ae Nd 
A.T. M, poe AP ` Appeal dismissed, 


Gosta Behari. ' 
Walmsley, F 
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Before Mr. Justice Rankin, and Mr. Justice Panton. 
PRAMATHA NATH SEN GUPTA 
v. 


i SHEIKH ABDUL AZIZ MEAH,* 


Suit, if maintainable—Bond taken by a commissioner in partition suit for work , 
done, from a pariy— Commissioner, duty of. 


A commissioner appointed by a Court must keep himself clear of any ambl-; 


guous conduct towards any party in the matter of his fees. 


Court. 


Ata time when the commissioner was assisting the arbitrator appointed by 
parties in a partition suit, to discharge judicial duties “as between one party to a 
partition suit and enother, he was approaching the plaintiff from time to time and ` 
getting sums ‘of money on account, and finally as a condition of submitting his 


report, he took from the plaintiff a mortgage bond for a fixed sum ‘of money, which 


. the plaintiff thereby promised to pay: 


. Held, that a suit on the ‘bond was not maintainable. 


That it was contrary to the duty of a commissioner ; ; that it was Improper and 
illegal conduct. 


That the Commissioner, if sufficient fees were not forthcoming, was entitled to 


go to the arbitrator, who was empowered by Court to appoint hin, and to object’, 


to do the work without remuneration. 
Appeal by the Plaintiff. 
‘Suit on a, mortgage bond, 
The material facts appear from the judgment of Rankin J. 


Babus Gunada ‘Charan Sen and Jitendra Kumar Sen Gupta for 
the Appellant. 


Babus Krishna Kamal Maitra (for Babu Jotindra Mohan Chow- 


dhuri) and Subodh Chandra Roy Chowdhury for the Respondent. 
: The judgments of the Court were as follows: 


Rankin, J: This is a second appeal brought by the plaintiff 
who acted as a Commissioner in a partition suit which was referred to 
arbitration under the, second schedule of the Code. It appears that 
an arbitrator having been appointed certain petitions were made to 
the arbitrator including one by the plaintiff in the suit asking that 
in respect of a certain property there should be a local enquiry. On 


© Appeal from Appellate Decree No. 2556 of 1920, against the decree of 


Moulvi Abdul Khaleque, Officlating Subordinate Judge of Noakhali, dated the 


tath July, 1920, reversing that of Babu Dwijendra Nath Pal, Munsif 3rd Court 
at Sudharam, dated the and December, 1918. 


The work done by the commissioner for partition is the work done for that 


oe 
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the 8th-March, totg the Court having appointed the arbitrator to 
determine all the matters in difference between the parties in the 
suit empowered him to dispose of all the petitions filed before him 
including the plaintiff's petition for the appointment of a pleader 
commissioner. The order gave tho. arbitrator power to appoint 
tt whomsoever he likes” and directed the plaintiff to deposit Rs. roo: 
at present as Commissioner’s fees etc. within seven days The 
plaintiff deposited Rs, roo in terms of that order and the plaintiff in 
the present suit was appointed Commissioner under that order. His 
actual appointment was made by the arbitrator under the power 
given tohim by that order of the Court. The present defendant 
who was then plaintiff was applied to from time to time by the- 
Commissioner to put in certain additional sums as further fees and 
in the end the Commissioner got ready his report and approached 
the plaintiff in the suit on the footing that unless a couple of hund- 
red rupees more were paid he could not be expected to file his. 
report. Thereupon a mortgage bond was given to the Commis- 
sioner by the then plaintiff promising to pay Rs. 200. On that 
bond the Commissioner has now sued, 

The first Court has decreed the suit and the Lower Appellate 
Court has dismissed the suit on the ground that the mortgage bond 
taken by the Commissoner in that way is taken contrary to law and 
cannot be sued upon. I shall, for the present purpose, put on one 
side altogether any question except this,-whether the taking of that 


mortgage bond by the Commissioner was such a breach of his duty- 


towards the partier, to the arbitrator and to the Court that it cannot 
be sued upon as being an illegal contract. In my opinion that 
proposition ought to be affirmed, and none the less so that it is good 


law that when one party at the instance of another has done work , 


or come under an obligation, there may be an implied contract by- 
the party at whose instance the work has been done to indemnify 
the other. The Commissioner if sufficient fees were not forthcoming, 


was quite entitled to go the arbitratior and to object to do the work. 


without remuneration. It was quite proper for the arbitrator, if he. 
thought fit, to require the plaintiff to pay further sums of money in- 
tothe arbitrator's hands. It was quite open to the arbitrator to 
enquire as to the amount due, to fix the terms of the commissioners 
remuneration and to deal with the matter as justice should require. 
It appears that no actual rate was fixed by contract with any body. 
It is said that the rate usually allowed under the Rules of the High 
Court was taken as a guide in assessing what was dueto the 
Commissioner. But the plaintiff was not in so good a position as 
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the arbitrator to dictate to the Commissioner any terms, to tax” 
his bills, to query entries in the diary or to see that he did his duty - 
properly. Itis quite true that in all probability, the arbitrator 
would feel obliged to make the plaintiff and no other party deposit 
the amount necessary to meet the Commissioner's claim. What 
happened was, that, at a time when the Commissioner was assist- 
ing the arbitrator to discharge judicial duties as between one party 
to a partition suit and another, he was approaching the plaintiff from 
time to time and getting sums of money on account, and:finally as ` 
a condition of rendering his report, he took from the plaintiff this 
mortgage bond for a fixed sum of money, viz, Rs. 200 which the 
plaintiff thereby promised to pay. In my judgment this is entirely 
contrary to the duty of a Commiasioner whether he be regarded as 
appointed by an arbitrator or whether he be regarded as appointed 
by the Court, the arbitrator having power to nominate the indi- 
vidual. It is quite incredible that the duties of a Commissioner 
should be thought consistent with approaching an individual party 
and getting him to pay sums of money in discharge of an untaxed 
bill of costs upon the footing that unless this is done the report 
will not be filed.” In my judgment there is no doubt about the 
principle. The Commissioner's duty was to keep all parties at arms 
length, to receive no favour from any one, to look- to one no more 
than to another. If he wanted: his money he had the arbitrator as 
the person whose duty it was to put proper pressure on the right 
party and to provide for an adequate remuneration in A reasonable - 
and proper way. For the Commissioner himself to put any sort 
of pressure upon one party so as to make the immediate payment- 
of an untaxed bill a condition without which the Commissioner's. 
duty would not be done, or would be done at another time is not | 
merely ill-advised conduct. It is improper and illegal conduct. 
No such bargain so procured can stand, It is an improper advan- 
tage obtained by an officer of Court by abuse of his position as such: 
officer, The case of Godalaratnamayyar v. Bhupala Narasimma 
Nayudu (1), is a case with reference to a suit for fees by a Commis- 
sioner after the litigation in question has come to an end. That is- 
another matter altogether. It is not the-case that the Commissioner - 
is the servant of the party at whose instance the Court-or the arbi-- 
trator makes the appointment. The work done is not work done for- 
that party. It is work done for the Court and the tight to sue a party: 
at whose instance the Court appoints a Commissioner is not the right 
to sue a party for whom the plaintiff has worked. - It must-bé based’ 


(1) 08823) 1 L. R. 4 Mad, 499. 
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upon a different principle of law: namely . that where-one party does 
work, or incurs an ‘obligation at the instance of another there is in 
certajn circumstances an implied provision of indemnity. It seems 
to me necessary ‘that there should be no doubt cast on the broad 
rule „that a Commissioner appointed by a Court . must. keep 
himself clear of any ambiguous conduct towards any party in the 
matter of his fees. I think the conclusions at which the learned 
Subordinate Judge has arrived are s correct, and that hia decision 
should be upheld. i 


The appeal is accordingly dismissed with costs, = 


Panton J: I saree, l 
AT M’ = ‘ f oe. ri a ey dismissed, 


-GRIMINAL REVISION. 


ae Mr. Justice Newhould and Mr, Justice Suhrawardy, -< 


| PRASANNA CHANDRA MAJUMDAR 
“wee = r> ? . Py . v. 
a $ | UPENDRA NATH SHAW.* 


Conviction. hei indhi Procedure Code (Act V of 1898), See, 4232 

Order of acqutttal: 

The Sessions Judge has no jurisdiction to set aside an order of acquittal of an 
offence under Sec. 379 1. P. C. which was passed by the trying Magistrate when 
he upholds a conviction and sentence under section 143 I. P. C. as itis not a case 
of altering the conviction. 

Application for Revision under section 435 of the Code of Cri- 
minal Procedure. 


The, subject-matter -of the present case was an old tank known 
as the Talpukur tank, in Mauza Dadra Bamboo, Jaypurhat. “Both 
Surendra Mohan Mondal (Prosecution witness), “a medical practi- 
tioner at Joypurhat and Prasanna’ “Ane NG: 1) claimed to be 
in possession of this tank. | | | eS 
` #Criminal Revision No. r134 of 1932, ogainst the order of M, H, Lethbridge. 
Esq. Additional Sessions Judge of Pabna, dated the rgth September, 1922, modi- 
fyjng that of Baby'S. K. Gangull, Deputy Magistrato of Bogra, dated the goth 
June, 1937 pin e 
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On the 2oth February 1922, Prasanna with a large number of _ 
men went to the tank to catch fish there. Surentira’s compounder 
and a constable of the Jaypurhat thana were already on the spot in 
anticipation of a breach of the peace. Under order of Prasatina; 
7 or 8 men cut the ropesand removed the bamboo and canes 
with which Surendra’s men were pumping water from the tank, 
After doing some mischief the accused went away. 


Babu Bir Bhusan Dutt for the Petitioner. 
-< No one for the Opposite Party. F 
The judgment of the Court was as follows: — . 


„The petitioner in this case was convicted by the Deputy Magis: 
trate of Bogra under section 143 Indian Penal Code and sentenced 
to pay a fine of 100 Rupees. On appeal to the Sessions Judge of 
Pabna he upheld the conviction and sentence and further passed 
anorder setting aside the order of acquittal of the offence under 
section 379 Indian Penal Code which had been passed by the 
trying Magistrate. The learned Sessions Judge had clearly no 
jurisdiction to set aside the -acquittal of the petitioner when he ` 
upheld the conviction under section 143 Indian Penal Code. It 
was nota case of altering the conviction which was within his 
powers under-section 423 Criminal Procedure Code, : We accord- 
ingly make this rule absolute and set aside the order of the Ses- 
sions Judge so far as it sets aside the acquittal of the petitioner 
under section 379 Indian Penal Code by the trying Magistrate, 
Rule made absolute. 
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CRIMINAL REFERENCE: 
Before Mr. Justice Newbould, and Mr. Justice Sukrawardy. 
SHEIKH SAMIR AND.OTHERS. |. 
Dee - 
BENI MADHAB GOPE AND ANOTHER.*- : 


Trial, simnltaneous—Cross cases-+ Trial P dieren ARI SESIR: nm 
. Slay of proceeding. _ + 
# Criminal Reference Nos. 150 and 150 A of 1922, made by. P, Ci De Eg 

Sessions Judge of Dacca, dated tho 38th October, 1933, 7 
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There was a dispute regarding some land between two parties. A of one 
party complained before the Magistrate and summons was at once issued against 
B and others of the other patty under section t47 I. P. C. On the next day, 
B lodged a counter case which was sent to the police for report and on police 
report C. and D of A’s party were summoned under scetion 323 1. P. C. The 
two cases, were then made over to two different Magistrates for dizpnsal. In A’s 
case all the prosecution witnesses were examined and charge was framed against 
the accused under section 147 I. P. C. In the other case only ‘one witness for the 

- prosecution was examined : 


Held, that both the cases should be tried by one Magistrate. That the trial 
of the case in which A was the complainant should be proceeded with and the 
proceedings in B’s case should be stayed till the disposal of A’s case. 

Reference under section 438 of the Code of Criminal Proce- 
dure. 


The material facts appear from the following 
Order of Reference. 


On 17th July last there was a dispute regarding some land 
between the two parties—the complainant and the accused party, 
Both parties alleged to ba ryots but one party claims a prior right to 
the others. On that very day Judisthir Gope of one party complain- 
ed before the Magistrate and the Mryistiate at once issued sumuions 
against Samir and others of the other party under section 147 Indian 
Penal Code, [hen on 18-7-2a Samir lodged a counter case wnlch Was 
sent to the Police for report and on 25-7-22 on police report Ben 
and Gayanath of Judisthir’s party were summoned under section 333 
indian Penal Code, Then it appears the two cases were made over 
to two different Magistrates tor disposal. Up to date in Judisthir’s 
case all the prosecution witnesses 7 in number have been caauuned 


and charge has been framed against the accused under seciiun- 


147 Indian Penal Code. in the other case up to date omy 
ong witness for the prosecution has been examined, 

Both parties are agreed in faci both parues nave filed application 
to the effect that the simultaneous trial of the two cases over one and 
the same occurence is undesuable and unsaustactory and each 
party nas claimed that ine inat oline omer party’s case should 
be deferred uli the disposal of his case, a 

Lhe order recommended jor revision;—~In my opinion the tal 
of Judisthir’s case should be proceeded with and proceedings 
in Samir’s case should be stayed ull the disposal of Judisthur’s 
case, 

Loregularity and illegality and grounds Jor revisioni— 
ji being admitted by both parties that simultancous trial of iwọ 
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cases by, two different Magistrates is unsatisfactory and undesirable, 
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I need not expatiate on the point. The ruling in Bache v, Sia. 


Fam (1) clearly and very fully points out the irregularity amount- 


ing to illegality, of such a course. Now the point is, which case ' 
should be` proceeded with and which sliould'wait, Ih this matter I | 
have given preference to Judisthir’s case for the following réasons : | f 


‘x3. Judisthir’s complaint is prior to that of Samir’s in time. 
_ 2. In Judisthir’s case already the prosecution case is closed and 


charge has been framed whereas practically very’ little bias*been 


done in Samir’s case, 
< No explanation has been submitted by the Lower Court 
Babu Ramgati Sarkar for the accused Samir and others. 
The following judgment was delivered : 


On the facts stated in.the letter of reference we think it desira- 
ble that both the cases should be tried by one- Magistrate. and the 
learned Sessions Judge’s suggestion asto the order of trial accepted, 
We accordingly transfer the case in which Sheik Samir is the com- 
plainant and Beni Madhab Gope and another accused from the 


file of Babu J. C. Mazumdar Deputy Magistrate of Manikgunge 


to the file of Babu J. Chakraverty Sub-Deputy Magistrate of Manik- 
gunge, and we also direct that the trial of the case in which Judhis- 

thir Gope is the complainant. and Samir Sheikh and others accused 
be proceeded with and the proceedings in the case in which Sheikh 
Samir is.the complainant be stayed until the disposal of the other 
case. $ 


A T M Reference- accepted, 


: (1) (1886) I L, Re 14 Cale. 358. 


ie 


Y 
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_ Before Mr. Justice Cuming, and Mr. Justice B. B; Ghose. 


HAMID ALI 
omo | 
BEIBISSEN:GOSSATN AND ANOTHER.* 


Nugality=Criminal Biau Code (Act V of 1898), Seca. 343, span, 
pliance with law —Examination of prosecution wlin-sses after statement 4 
accased taken. 


The trial Court after recording the dan of two witnesses for the procis 
cutlon recorded the statements of the accused. Later four witnesses for the 
proseention were examined and charge framed. Aftor that further statements of 
the accused:were. recorded: | 

~ Held, that the omission-to comply with the requirements of section 342 -of the 
Code of Criminal Procedure was an irregularity which could not be cured by gecs 
Hlon 547. All the proceedings after the statement of the accused had been 
recorded werp vitiated in law: Tilak Gopi v. Bhaya Ram (1) and Mitarjit AK 
Emperar (a). 
i The provistons of the Code of Criminal Procedure are to be strictly obse red. 
Where the terms of the Code.of Criminal Procedure are ey clear, te. 
would not be deliberately disregarded. i 
, The accused ‘Srikigsen with two others were convicted. for: 
offence: under section 342 Indian Penal Code and each sentenced: 
to pay a fine of Rs, 469, in default one month’s rigorous imprison: 
ment.. a 
The material ‘facts appear from the following 


my b any A Kes 


Order of Reference. Ae Ge 


On the evening of 7th Baisakh last while complainant Hamid’ 

Ali was passing by the Local Board road by the front of Chatra- 

dhari’s. house he was called there. ‘He refused. The accused Sri- 

krishna and Ganesh Sonar with two others thereupon came up 

“and seized and carried. him to Chatradhari’s house by force where 
he was horse-whipped and kicked by Chatradhari causing injuries, 

Complainant was, under.Chatradhari’s order, tied inthe waist with 

a rope and kept.confined in his bungalow for the whole night. ‘On 

the following day at noon he was-released-by Udoy Chand Sarpanch: 


® Criminal Reference No. 164 of 1922, by P. N. Roy Chowdhuri. Esq, 
Additional District and Sessions Judge of Sylhet, dated the 25th November, 
1922, for revision of order of Moulvi Mahammed Chaudhuri, Extra Assistant 
Commissioner of Karimganj, dated the 3oth August, 1922. - 

(3) (1921) 62 L C. 870, (2) (1911) 63 LC. Bp 
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lm 


a 192367 
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December, Ie 
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Camat, amd with Arif Chaukidar he went to Patharkandi Police Station 


1983: and ledged Ezahar. The police, after enquiry, submitted charge 
Hamid Ali sheet and the petitioners with 2 others were convicted for offence 
Srikiseen. under section 342 Indian Penal Code and each sentenced to pay 

— a fine of Rs. 40 in default one month’s rigorous imprisonment. 


Order recommended for revision.—The order of Maulvi Md. 
Chaudhuri, Extra, Assistant Commissioner of Karimganj, dated 
the 30th Alikust 1922, convicting the petitioners under section 343 
Indian Penal Code and sentencing them each to pay a fine 
of Rs. 40 in dafault one month’s rigorous imprisonment. 

In what particular portion of that order the Court making the re- 
Jerence considers.an error on a point of law to exist ?—The whole of it, 


The ground upon which in the opinion of such Court the order- 
should be reversed:—-The conviction and sentence by the trial Court 
has become vitiated and liable to be set aside in as much as require- 
ments of section 342 Criminal Procedure Code have not been com- 
plied with. The trial Court after recording the deposition of P. W, 1 
and 2 recorded the statements of the accused persons on rath July., 
1922. P, W. 3, 4, § and 6 were examined on the a7th July 1922 and 
charge framed on that date; but since then no further statements 

= of the accused persons were recorded. It has been repeatedly ruled 
by the Hon'ble Judges of the High Courts that this omission is an 
irregularity which cannot be cured by section 537 of the Code of 
Cr, Procedure. It is contrary to the provisions of section 342 Cr. 

P. C. and according to the recent ruling of the Calcutta High Court 

in revision case No, 569 of 1922 (Sylhet) it has been clearly laid 
down by the Hon'ble Mr. Justice Walmsley and Justice Ghosh on the 
31st of August last that all the proceedings after the statements of the 
accused persons had been recorded were vitiated in law and the case 

~ came on remandto be taken up after the examination-in-chief of 
these witnesses have been over [The cases Meéarjit v, Emperor (1) 

stand Zilak Gope v, Bhaya Ram (2) are also to the point], 


The provisions of section 342 Cr. P, C. is mandatory. The 
explanation of the trial Court that “the accused when examined’ . 
made......and definite statement” cannot alter the plain words of the. 
law: | Jyatish v. Emperor (3) and Queen v. Issur Raut (4)} This 
is an error in law which prejudiced the accused persons in the 
trial, I, therefore, consider that the convictions and sentences of 
the petitioners connot stand and should be set aside. 


G) (1925) 63 L C. 823. (2) (1921) 62 I, C. 870. 6 
(3) (1609) 1. L. R. g~ Calc, 935. (4) (1867) 8 W. R. Cr.S 5 (64) 6 3 
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No one appeared for the Complainant. 
No ons appeared for the Accused. 
. The following judgment was delivered. 


We have no alternative but to accept this reference in view of the 
recent rulings of this Court. 


The finding and sentence must therefore be set aside and the 
trial resumed from the point where the Court examined the accused 
person after the examination of the prosecution witness concluded. 
We would impress on the learned Magistrate the necessity for a strict 
observation of the provision of the Code of Criminal Procedure and 
where the terms of the Code are perfectly clear there is no excuse 
whatever for a deliberate disregard of them. 


A, T, M. - Reference accepted, 


CRIMINAL REVISION. 
Before Mr. Justice C. C. Ghose, and Mr. Justice Chotener. 


NATABAR GHOSE 
v. 
ADYA NATH BISWAS.* 


Witnesses—-Examination KANA heard—Criminal Procedure Code (Act 
V of 1898), See. 540. 


After both sides had closed their respective cases, after arguments had heii 
heard and a date bad been fixed for delivery of judgment in a protracted bearing 
of the case, two witnesses who were named by the prosecution, were examined 
before the Magistrate—the Magistrate having exercised his powers under section 
540 of the Code of Criminal Procedure ; 


Held, that the procedure adopted by the Magistrate was entirely unjustifiable. 


* Criminal Revision No. 903 of ‘922, against the order of Babu Jatindra 
Mohan Sinha, D-outy Magistrate, of Krishnagar, dated the 38th August, roza, 
affirming that of Rabu H. Sen, Sub-Deputy Magistrate, qnd Class, of Kushtia, 
dated the th August, 1922, 
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Complaint under section 408 Indian Penal Code. 


The petitioner was convicted under section 408 Indian Penal 
Code and sentenced to undergo rigorous imprisonment for six 
weeks and also to pay a fine of Rs. yo, in default to suffer further 
rigorous imprisonment for four weeks. This conviction and sem 
tence were upheld on appeal. Pat) oy ony i 
` -The material facts appear from the judgment. 

Rabus Dasarathi Sanyal and Dwijendra Krishna Dutt for the 
Petitioner. 


Babus Manmatha Nath Mubherice and Paina Lal Chatterjee 
for the Opposite Party, 


The judgment of the Court was as follows : 


In this case a complaint was lodged against the accused Natabar 
Ghose on the 27th October, tgar, under section 408 Indian Penal 
Code, From the order-sheet which has been placed before us by 
Mr. Sanyal who app2ared on behalf of the accused, it is clear that 
there was a protracted hearing of the case before the Sub-Deputy 
Magistrate of Kushtia ; the case for the prosecution was not closed 
till the 9th June, 1922, and the case forthe defence was not closed till 
the 14th July, 1922 Arguments on behalf of the prosecution were 
heard on the 18th July and the 25th July, r922 was fixed as the date 
for delivery of judgment. It appears that on the 28th July; 1922, 
after both sides had closed their respective cases and after argu- 
ments had been heard and a date had been fixed for delivery of 
judgment, two witnesses who were named by the prosecution were 
examined before the Magistrate, the Magistraté-having exercised his 
powers-under section 540 Criminal Procedure Code. The accused 
rightly complains before us that the procedure, which was adopted 
by the Magistrate was one which was entirely unjustifiable. It is 
pointed out on behalf of the accused that although the terms of 
section $40, are very wide, the wider the power, the more cau- 
tious should he the exercise of descretion on-the part-of the magis- 
trate. There is a great deal of force in this.argument and we think 
that the action of the Magistrate in summoning the two witnesses 
on the 28th July, 1922, cannot be justified on any view of the matter. 
= The’ conviction of the petitioner under section "408 i and. the | sen- 
tence, imposed on him must, therefore, be set ‘aside and the case 
against the accused must be retried. Such ‘retrial is to be. held. 
before a Magistrate other than the Sub- -Deputy “Magistrate who orj- 
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ginally tried this. case or may such magistrate as may be nominated 
by the District Magistrate. 


The accused will remain on the same bail ‘till the Aai of 
the case by the new Magutime 
ALT. M, Lo ATE a Rule made absolute 


a * f yk son oe 


CIVIL RULE. 


Before Sir Asutosh Mookerjee, Knight, Juden, a and Mr. ss 
24 - Rankine | > 3 


- SRI PRATAB CHANDRA DEO ere DEB 
` j j 9, H 
_ SRI RAJA JAGADISH CHANDRA DEO DHABAL DEB * 
Receiver— Appointment of-——Appeal, pendency of—Impartible raj. ; l 


Where the subject matter of the litigation was a valuable impartible raj includ- 
ing forest and mines, which bad been under the management of the Court of 
Wards and tho Encumbered Estates Act authorities for -nearly. half a century 
the High Court appointed a Receiver instead of allowing execution of the decree 
of the trial Court to proceed at. the Instance _of the successful claimant pending 
disposal of the appeal by the Court.” 


Rule issued at the instance of the Defendant A gela 


The plaintiff respondent took out execution: ofthe decree and 
wanted delivery of possession of the’ estate. - 


x 


“The material facts appear from the judgment. l sa 


~ Babu Dewdrka Nath Chuckerbutty, Dr. Dwarka Nath Mitter, 
Babus Pari Mohan Chatterjee, - - Romą ` Prosad Mostar and 
Krishna Lal Banerjee for the “Appellants, 


Sit B C. Mitter, Babus Ram Chunder Mosumdar, Brojo Eat 
Chakrabutty, Suresh Chander Das and Pramatha Nath Bañdo 
padhya for the Respondent, | 
GAL Ve 
' “The judgment of the Court.was delivered by N 
_ Mookerjee J :—The. subject matter of the. litigation, which 
has given rise to-this rule, is the Dhalbhum estate, described i in 
these proceedings as an , impartible raj subject to. the operation of 
. © Cyril Rule No, 17 F of pages 
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the rule of lineal primogeniture among the members of a family 
governed by the Mitakshara school of Hindu law, Raja Satru- 
ghandeo Dhabal Deo, the last holder of the Raj, died on the rst 
March, 1916. He was at that time a disqualified proprietor and bis 
estate was under the management of the Encumbered Estates Act 
authorities. Upon his death, disputes broke out as to the succes- 
sion to the Raj. The plaintiff claimed the estate under a testamen- 
tary instrument executed by the deceased so far back as the rrth 
May, 1905. The defendant claimed title as the next taker under 
the Hindu law. There was the psual preliminary controversy 
in the matter of land registration before the revenue authorities, 
The Deputy Commissioner, the Commissioner, and the Board of 
Revenue successively upheld the claim of the present petitioner, 
and the estate continued in the possession of the Collector of Sing- 
bhum on behalf of the Court of Wards. The order of the Board of 
Revenue was passed on the 13th July, 1917, and the present suit 
was instituted by the plaintiff on the 17th March, 1921 for recovery 
of the estate upon establishment of title on the basis of the Wal, 
After a protracted trial, the suit was decreed on the grst August, 
1922. An appeal was thereupon lodged in this Court on the 30th 
August, 1922. The plaintiff meanwhile took out execution of the 
decree and had a notice issued on the Manager of the Court of 
Wards to deliver the estateto him, The present rule was there- 
after issued at the instance of the appellant in order that execution 
might be stayed and the subject matter of the litigation placed in 
the hands of a Receiver. 

The value of the property in dispute is stated in the plaint as 
Rs.t1,99,000. Besides moveable properties, it includes a sum of 
five and half lakhs invested in War Bonds and numerous villages 
situated in the Provinces of Bengal, Behar and Orissa. A consider- 
able portion of the estate was granted in temporary ijarah by the 
late proprietor on the 8th March, 1905 to the Midnapur Zemindari 
Co. fora term of 25 years. Since the death of the grantor, there 
appear to have been negotiations between the Court of Wards and the 
Company for purchase of the remainder of the term, and an attempt 
was made to complete the transfer during the pendency of the liti- 
gation in the Court below. The completion of the transaction was, 


however, stopped by order of the Subordinate Judge. In this gon“ 


hection, our attention has been drawn to a passage from the volame 
on Singbhum in the Benga! District Gazetteers Series prepared by 
Mr. O'Malley and published by the Government, 

* Ja the nsdst of these troubles, the proprietor Babu Satrughan 
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Deo Dhabal Deb, an old man of 75, having incurred debts to the 
extent of four lakhs of rupees, the estate was, on the - application of 
his heir, brought under the protection of the Chota Nagpur Encum- 
bered Estates Act, VI (B.C.) of 1876. Meanwhile, “the proprietor 
had leased ouf the whole estate for 25 years on terms which left 
no margin of profit tothe lessees from the existing assets of the 
estate, and were a direct incentive to illegal rent enhancement and 
to interference with established rights. Very serious administrative 
difficulties were apprehended, and, accordingly, on the recommen- 
dation of the local officers, the sanction of the Government of India 
was obtained to the initiation of the (Settlement) operations”. 
Apart from the lands leased out to the Midnapur Zemindari Co. 
there is a considerable tract in the direct possession . of the pro- 
prietor. The extent of such territory cannot be determined with 
precision from the materials on the record, but it bas been stated 
that in addition to the net rent of Rs. 59,435 annually payable by 
the Company, there is a net annual profit of Rs. 35,145 derived 
“from forests, minerals, markets and fisheries. The plaintiff cón- 
tends that he should be placed in possession of the estate and 
offers to furnish security to such extent and of such description as 
the Court may direct. The defendant urges on the o.her hand, 
that the management should be placed in the hands of a Receiver 
for the protection of the estate which requires to be developed and 
managed with special care. Our attention has also been drawn to the 
significant fact that, in the past, there have been such difficulties in 
connection with the management of the estate, which is situated in 
a backward tract inhabited principally by aborigines, that for 
nearly half a century the Government have been obliged to keep 
the management in the hands of the Court of Wards or of the En- 
cumbered Estates Act authorities ; thus, the Court of Wards had 
possession during the years 1867-83, 1886-89, 1920-22 and the 
Kncumbered Estates Act authorities during the years 1905-1920. 
T'he plaintiff himself, while anxious to be placed in possession, is’ 
not slow`to hint that even under the administration of these public 
authorities, there has been danger of waste, and that suits for 
resumption instituted by the Court of Wards have not only to be 
continued and looked after but that fresh suits for the same purpose 
require to be instituted. The plaintiff, on the other hand, does 
“not hesitate to assert that it is necessary to control and supervise 
the management of such influential lessees as the Company in their 
dealings with the aboriginal tenants. Steps have also to be taken 
to get back from the Company tenures and under-tenures purchas» 
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ed by them as ijaradars, and to recover from the representatives of 
Prince Bukhtier Shab, valuable mining rights improvidently granted 
to him by the late proprietor. We have taken into consideration 
these and other facts connected with the history of the estate, as 
also its present condition, and we have arrived at the conclusion 
‘that the best interest of the estate will be served if during the pen-' 
dency of this appeal it is placed in the hands of a Receiver who 
will act under the direction of this Court and we order accordingly. 
The plaintiff and the defendant will be at liberty to submit within 
two weeks the names of suitable persons. A letter will also be 
addressed to the Board of Revenue, Behar and Orissa, with the 
request that one or more suitable names may be suggested. 
After the appointment of the Receiver, the Court will deal with 
such applications as may be made for directions as to the disposal 
of the corpus or of the income of the estate. 


A, TM, Rule made absolute. 


PRIVY COUNCIL: 


Present: Lord Atkinson, Lord Parmoor, Lord Carson, Sir John 
Edge, and Mr, Ameer Ali, 


DINBAI 
v. 
K. B, NUSSERWANJI RUSTOMJI AND OTHERS, 


[On APPEAL FROM THE COURT OF THE JupicisL’CoMMISSIONER 
oF SIND] 4 


|| 


Wikt-—Construction— English rule-Period of distribution. 


- The rule of law Is to ascertain the Intention of the testator as declared by bitn, 
and apparent in the words of his will, and to give effect to this intention so far as, 
and, as nearly as may be, consistent with law. 

In cases where a testator, In order to define the persons to whom he is making 
a gift, employs language ccmmonly descriptive of a class ascertainable at the 
time of his own death, he must prima facie, and in the absence of expressions 
indicating a different intention, be understood to refer to that period for the solece 
tion of the persons whcm he mears to favour. Tho rule has no other effect than to 


Le 
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attribute to the words used their natural and primary meaning. uoless that meaning 
is displaced by the context: Hood v, Murray (1). 


A Parsi Will will not be construed in the light of rules of construction which 
have been applied in English decisions; Narendra v. Kamalbasini (2) and 
Bhagabati v. Kali Charan (3). : 

Appeal against the decision of the Judicial Commissioner of 
Sind, affirming that of the Additional Judicial Commissioner. 


The appeal relates to the construction of the will of one N. N. 
Pochaji, a Parsi inhabitant of Karachi, who died there in August, 
1908. The material facts, as well as the relevant portions of the 
will, are mentioned in their Lordships’ judgment. 

Upjohn K. C. and Raikes for the Appellant. 

De Gruyther, K. C. and Brown for the Respondents. 

The judgment of their Lordships was delivered by 

Lord Parmoor: The question for decision- in the appeal is 
the construction of the will of N. N. Pochaji, a Parsi inhabitant of 
Karachi, who died there in August, 1908. The testator left a will 
dated the arst June, 1907, of which probate has been granted to the 
respondents 1 and 2. The appellant is the widow of a son of Pochaji, 
named Jamsedji, and has obtained letters of administration to his 


estate, She asks fora declaration that as representative of Jam- 


sedji she is entitled toa half of Jamsedji’s four-sevenths share of 
the residuary estate of Pochaji under sections 3 and 6 of the Parsi 
Intestate Succession Act, 1265. 


The action was tried by Mr. C. Fawcett, Additional Judicial 
Commissioner, who held that Pochaji, by the terms of his will, 
intended that the appellant should be entirely excluded from any 
share in the distribution, whether as heir of Jamsedji or otherwise. 
It is clear that the learned Judge appreciated the case put forward 
on behalf of the appellant before their Lordships. He states her 
claim to be that, though the will may exclude her from sharing as 
an heip of the testator, it does not exclude her as an heir of 
Jamsedji. This decision was confirmed in the Appellate Court, 
the Court holding that whatever might be the construction of the 
will in other respects, the appellant was excluded from claiming any 
share in the residuary estate of Pochaji by the clause “excluding 
the widow of Jamsedji from getting any share in such distribution.” 


(1) (1889) 14 A. C. 124, 
(a) (1896) L. R. 23 1. A, 18 (26); 1. L. R, 23 Calc. 563. 
(3) Gor) L, R, 38 L A. S45 L L. Rs 38 Calc: 4685 13 C. Ls Je 434s 
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The general principle to be applied in the decision of the appeal 
is not in dispute. The rule of law is to -ascertain the intention of 
the testator as declared by him, and apparent in the words of. his 
will, and to give effect to this intention so far as, and, as nearly as 
may be, consistent with law. Inthe present instance no issue of 
inconsistency with law arises, so that the only question is one of 
construction, Pochaji, a Parsi merchant at Karachi, made his. will 
in the English language. It is not necessary to set out is, whole 
will, but clauses 7 and 8 are as follows :— i 

“7, From and after the death of my wife my executors shall 
stand possessed of the residuary trust estate upon trust to spend 
from and out of the same a sum of rupees two thousand for the 
funeral expenses of my wife and for other ceremonies for one year 
after her death, and shall hold the residue upon trust to pay the 
net income thereof to mv son Jamsedji, for and during his - lifetime , 
and from and after his death upon trust for the widow and children. 
of my son Jamsedji absolutely as tenants-in-common in such pro- 
portions that each male child shall get double the share of each 
female child, and the widow shall get the same share as a female 
child.’ Provided, however, that if'any child of my son Jamsedji 
shall have died in his lifetime. leaving a child or children him ' 
surviving, then such child or children shall take the share which 
his or her parent would have taken of the residuary trust estate, 
if such parent had survived my son Jamsedji, and if more than one 
the males always taking twice the share of the females. 

“8. Inthe event, however, of the said son Jamsedji dying 
without leaving any issue how low soever, but only leaving a widow, 
then my executors shall pay out of such residuary trust funds a sum 
of rupees ten thousand absolutely to such widow, and in such case 
and also in the event of the said Jamsedji dying without leaving any 
widow or issue hew low soever, my executors shall stand possessed 
of the balance of said residuary trust estate in trust to spend rupees 
two thousand for the funeral expenses of the said son Jamsedji and 
to appropriate a moiety of the balance to such charitable objects 
for the purpose of promoting liberal and religious education amongst 
the Parsi Zordastrians of Karachi as my executors may in their 
discretion think fit, and divide the other moiety amongst my heirs 
according to the law of intestate among Parsis, but excluding the 
widow of Jamsedji from getting any share in such distribution.” 

In the event of her surviving him, Pochaji appointed his wife, 
Khursédbai, sole executrix and trustee of his will; but she pre- 
deceased her husband. At the death of Pochyi in r9g05 he left 
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surviving him his son Jamsedji, Dinbai, Jamsedji’s wife, (who is the 
appellant), two daughters, and four grandsons (who are respondents). 
Jamsedji died childless in May, 19 3, leaving his widow Dinbai 
surviving him. It is contended on behalf of the appe’lant that 
Jamsedji is one of the heirs named in the wll of the testator, being 
thereby entitled according to the law of intestate succession among 
Parsis to four-sevenths of the moiety of the estate, and that his 
rights are now vested in the appellant as his administratrix, and 


that her rights as administratix of the estate of Jamsedji are not - 


effected by clause 8 of the will. 

It will be convenient to consider, in the first place, the meaning 
of the words “excluding the widow of Jamsedji from getting any 
share in such distribution.” In substance the counsel fcr the 
appellent suggested two limitations on these words. It was argued 
that the distribution was completed by the allocation of the 
residuary estate amongst the heirs of Pochaji, and that the words 
did not apply to any subsequent devolution of the property. Their 
Lordships are unable to accept this interpretation, and see no reason 
for dissenting from the opinion of the Appellate Court that they 
would apply to funds coming to the appellant as representative of 
Jamsedji, in the event of Jamsedji being included in the class of 
heirs to the testator. It was further argued on behalf of the 
appellant that these words were directed to exclude claims of the 
appellant which might have arisen under section 5 of Act XXII of 
1865 if Jamsedji bad died in the lifetime of the testator, leaving 
his widow surviving him. In the first place the words construed in 
their natural meaning contain no such limitation, and secondly clause 

_8 appears to contemplate conditions which will arise after the death 
of the testator, and when the provision of section 5, Act XXII, 
1855, would have ceased to be operative. In any case there is no 
reason why the words “excluding the widow of Jamsedji from 
getting any share in such distribution ” should not have their natural 
general meaning, and to limit them to the event of Jamsedji pre- 
deceasing Pochaji,, is to introduce a limitation not to be found in the 
terms of the will, It may be true that Jamsedji might have defeated 
the intention of the testator by making a will, or in some other form 
alienating his interest in the residuary estate. The answer to this 
objection is that Jamsedji did not, in fact, either make a will or 
alienate his interest, and the testator may well have thought that 
this was an improbable contingency, and that he had sufficiently 
safeguarded the interests of the other members of his family, 

It is pointed out in the judgment of the Appellate Court that 
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on this construction of the words “ excluding the widow of Jamsedji 
from getting any share in such distribution,” it is nòt necessary to 
decide whether the words “ my heirs” in paragraph 8 of the will 
include Jamsedji among the class, This issue, however, was 
argued at some length before their Lordships. The will was written | 
in English, and there is no doubt that in a will so written the word 
“ heirs ” would naturally include heirs as at the date of the testator’s 
death, subject always to a contrary intention being declared ina 
particular will. Itis hardly necessary to re-state so cleara prin-. 
ciple but reference may be made to the case of Hood v. Murray, (1). 
This was a Scotch will, and Lord Watson states the rule as 
follows :— 

“The rule, as I understand it, is simply this, that in cases where 
a testator or settlor, in order to define the persons to whom he is 
making a gift, employs language commonly descriptive of a class 
ascertainable at the time of his own death, he must prima facie, 
and in the absence of expressions indicating a different intention, 
be understood to refer to that period for the selection of the persons 
whom he means to favour. In my opinion, the rule has no other 
effect than to attribute to the words used their natural and primary 
meaning, unless that meaning is displaced by the context.” 

Accepting this principle in its fullest sense, the question in the 
present appeal is whether the natural primary meaning has been 
displaced by the context. Various cases were referred to in the 
argument which depend on rules of construction, adopted in the 
construction of wills made in this country, and applicable to docu- 
ments framed with the knowledge of the rules of construction which 
are afterwards applied to them. These cases are not of assistance 
in the construction of a Parsi Will made at Karachi. In Bhaga- 
bati Barmamya v. Kali Charan Singh (2), Lord Macnaghten, 
delivering the judgment, says :— 

“Tt is no new doctrine that rules established in English Courts 
for construing English documents are not as such applicable to 
transactions between natives of this country. Rules of construction 
are rules designed to assist in ascertaining intention, and the 
applicability of many such rules depends upon the habits 
of thought and modes of expression prevalent among those 
to whose language they are applied. English rules of con- 
struction have grown up'side by side with a very speical law 
of property and a very artificial system of conveyancing, and 

(1) (1889) 14 A. C. 124. f 

(2) (1911) L. R, 381. A. 545 JL. R. 48 Calc, 468; 13C. L. J. 434. 
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the success of those rules in giving effect to the real intention of those 
whose language they are used to interpret, depends not more upon 
their original fitness for that purpose than upon the fact that 
English documents of a formal kind are ordinarily framed with 
a knowledge of the very rules of construction which are afterwards 
applied to them. It is a very serious thing to use such rules, in 
interpreting the instruments of Hindus, who view most transaction 
from a different point of view, think differently and speak differently 
from Englishmen, and who have never heard of the rules in ques- 
tion. 

. A similar opinion is expressed in Narendra Nath Sircar 4. 
Kamalbasini Dasi (1). 


“To construe one will by reference to expressions of more or 
less doubtful import to be found in other wills is, for the most part, 
an unprofitable exercise. Happily that method of interpretation 
has gone out of fashion in this country. To extend it to India 
would hardly be desirable. To search and sift the heaps of cases 
on wills which cumber our English Law Reports in order to under 
stand and interpret wills of people speaking a different tongue, 
trained in different habits of thought and brought up under 
different conditions of life, seems almost absurd.” 


It is therefore not necessary to examine the present will in 
the light of rules of construction which have been applied in 
English decisions, On the construction of the will of Pochaji their 
Lordships agree with the Appellate Court. In their opinion the 
testator did not intend that his son Jamsedji should take any 
interest under his will as an heir. The testator intended that 
the only interest in his property which Jamsedji should take 
or have was a right of maintenance under paragraph 6 during the 
lifetime of the testator’s wife if she survived-the testator, and a life 
interest under paragraph 7 in the testator’s property undisposed of 
under the earlier paragraphs of the will, and that he did not intend 
to include Jamsedji as one of his “heirs” as that term is used in 
paragraph 8. Ifthe contention of the appellant could be main- 
tained, she would be entitled not only to Rs, 10,oco specifically 
bequeathed to her for her absolute use, but also to one-half of the 
four-sevenths of the moiety of the testator’s residuary trust estate 
mentioned in the fifth paragraph of the will. 

In their Lordships’ opinion this would not be in accord with 
the intention of the testator as declared in the tetms of bis will, 

(t) (1896) L, R. 33 L A. 18 (26); L L. R, 23 Cale 563, 
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Their Lordships will humbly advise His Majesty that ihe appeal 
shall be dismissed with costs to be paid out of the estate. 1; 


Watkins and Hunter: Solicitors for the Appellant. 
Woniner and Sons; Solicitors for the Respondents. 
ATM '  Appea! dismissed, 


Present : Lord Phillimore, Lord Carson and Sir John Edge, 
SUBRAMANIA PILLAI AND OTHERS 


v. NG 


RAJAH KUMARA VENKATA PERUMAL RAJU 
BAHADUR VARU AND OTHERS, 


[On APPEAL FROM THE HIGH Court oF JUDICATORE AT Mapas]. 


Limttation—Limitation Act (IX of 1908), Sch. I Art. 113—Agreement for 
raconveyance—-Mortgage for principal and interest— Charge. see 
By a contract dated the 28th August, 1888, the defendant consented to reconvey 

on the 16th October 1889 certain villages on receipt of stated consideration. He 

also agreed not to sell to others without the consent of the plaintiff. The agree- 
ment provided for payment of interest on. the purchase money until paid, and 
that until the principal and interest were paid, the plaintiff shou'd mortgage 
the villages which the defendant consented to sell or other villages and execute 

a document therefor. On the 23rd August, 1906, the plaintiff called upon the 

defendant to execute a conveyance of the villages to him and to tender a mort- 

gage for execution by him. The defendant refusing, the plaintiff brought this 
suit for recovery of possession from the defendants of villages on payment of such 
gum, if any, as might be found due. 

Held, that no charge was created by the contract over the villages and that the 
plaintif had no right to recover possession of the property absolutely or con- 
ditionally on his executing a mortgage deed or making a payment to the defen- 
dant. Hence the suit being one for specific performance of a contract, it was ` 
barred under article 113, schedule I of the Limitation Act. 


Appeal from the decree of the High Court of Medias; reversing 
that of the Subordinate Judge of North Arcot, 
“The material facts appear from the judgment of their Lordships. 
Appeal by the Defendant. JR 
De Gruyther K, C. and Dude for the Appellants, 


fi M. Parikh for Respondents Nos. 8 to te, 
(02 Ai Vi 
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` The judgment of their Lordships was delivered by 

Lord Carson :—In this suit the present Rajah of Karvetnagar 
seeks to recover possession from the defendants of certain villages 
on payment of such sum, if any, as may be found due. 

Both the Subordinate Judge of North Arcot and the Judges 
` of the High Court of Judicature at Madras were in agreement that 
the legal relation between the plaintiff and the first defendant is 
settled and determined by a contract in relation to the said villages 


entered into on the 25th August, 1888, between Sri Maharajulangaru, | 


the plaintiff's father, and the first defendant. Saravana Pillai, who 
was the first defendant, is now dead, but is represented in this 
appeal. The remaining defendants claimed to be dona fide pur 
chasers for value from the first defendant without notice of any 
claim by the plaintiff. The Subordinate Judge held that upon the 
construction of the said contract Saravana Pillai was the owner of 
the villages, and agreed to sell the same to the plaintiff for a con- 
sideration of Rs. 99,568-15-6, to be paid or secured as stated in 
the fifth paragraph of the said contract of the 25th August, 1888, 
The High Court, on the other hand, held that upon the true cons- 
` truction of the contract the plaintiff was the beneficial owner of the 
villages and Saravana Pulai only the legal owner, and that in the 
matter of pecuniary obligations incurred by Saravana Pillai ia con- 
nection with the purchase of the villages, and in the matter of the 
other money dealings between him and the plaintiff, there was 
found due from the plaintiff a sum of Rs 99,568-15-6 in settlement 
of accounts. It is admitted in the judgments of the High Court that 
if the said contract were a contract for sale the suit would essen- 
tially be one for the specific performance ofa contract, and in that 
case it would be clearly barred under Article 113 of the Limitation 
Act. Itis well to bear in mind that the terms of this section 
relate to any contract. 


On the view taken by the High Court of the contract, however, 
it was held that the suit is really one for the possession of immov- 
able property by a beneficial owner thereof against the legal owner 
on payment, if necessary, of such sum, if any, as may be found due; 
that the execution ofa conveyance by the first defendant to the 
plaintiff was not essential, and is unnecessary if he gets a decree 
for the recovery of the villages as beneficial owner. 

The villages in question originally belonged to the plaintiff’s 
late father—the then Zamindar of Karvetnagar. They were sold 
in 1883 in Court auction in O. S.No. 5 of 1879, and purchased by 
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the first defendant as stated in the contract. It is alleged by the 

plaintiff that this purchase was made on behalf of the plaintift’s 

father ; thata part of the purchase money was paid out of his 

funds and the balance obtained from one Krishnama Chari, to whom , 
the villages appear to have been sold by the first defendant subject 

to a condition of reconveyance on payment of a stipulated sum, 
A suit to compel such reconveyance ‘was instituted in the High 

Court at Madras, and on the 16th October, 1889, a decree directing 

Feconveyance was made. In pursuance thereof a conveyance 

was duly executed on the 7th February, 1890, and since that date 

the first defendant had until he died been in possession of the 

villages, acting as the absolute owner thereof. The contract of the 
28th August, 1888, was entered into during the pending of the, 
original suit. It recites briefly the facts above stated and refers 
to the pendency of the said suit, and then proceeds as follows :—~ 

“ Under these circumstances, under the order of Sri Maharaju-_ 
langaru the accounts were looked into in their presence in respect of 
items due to the said Saravana Pillai relating to the said villages, 
and also relating to all money transactions between Saravana Pillai 
and Sri Maharajulangaru. On’ looking into the accounts, the 
amount found due to the said Saravana Pillai was Rs. 99,568-15-6. 
Saravana Pillai consented to receive this sum of rupees, etc., and 
sell the aforesaid villuges to Sri Maharajulangaru.” 

Whatever may have been the original nature of the purchase ey 
Pillai or the arrangements entered into to raise the purchase money, 
this contract was a settlement of questions of account in relation to 
the said villages and other matters, and under the terms of it Pillai 
is treated as the legal and beneficial owner. The second clause of 
the contract further strengthens this construction. It provides that 
as soon as Pillai obtains a decree in the suit already referred to 
(which, as pointed out, he did obtain), he should sell the villages to 
Maharajulangaru, and the said Maharajulangaru should purchase 
the same for the sum of Rs. 99,568-:5-6. ‘* He should not sell to 
others without the consent of the Maharajulangaru”—a provision 
which would be meaningless unless he was the legal and beneficial 
owner. The fifth clause of the agreement provides for payment of 
interest on the purchase money until paid, and that until the princi- 
pal and interest ace paid the Maharajulangaru should mortgage the 
villages “ which Saravana Pillai has consented to sell, or other 
villages etc,"——properties which are acceptable to Saravana Pillai 
as security for thu said principal and interest—and execute a docu- 
ment therefor, The plaintiff took no further action in the terms of 
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the said contract. In the year 1899 his estate was taken under 
the management of the Court of Wards, and this suit was instituted 
by the Manager appointed by the’ Court of Wards on the 24th 
August, 1900. Before instituting this suit, it is to be observed that 
on the 23rd August, rgoo, the acting Secretary to the Court of 
Wards, by a notice in writing, called upon the first defendant to 
execute a conveyance of the villages to him on behalf of the plaintiff 
and to tender a mortgage for execution by him on behalf of the 
plaintiff, 

Their Lordships agree with the Subordinate Judge that no charge 
is created by the contract over the villages in question, and that 
the plaintiff had no right to recover possession of the property 
absolutely or conditionally on his executing a mortgage deed or 
making a payment to the first defendant. l 


The suit, therefore, becomes one for the specific performance 
of a contract which is barred by the section of the Limitation Act 
already referred to. 


This Board are, for the reasons stated, of opinion that this 
appeal should be allowed and the judgment of the Subordinate 
Judge restored, and that the appellants should bave their costs in 
the Courts below and of the ap eal. It is unnecessary, having 
regard to this conclusion, to consider the case of the respondenis, 
the legal representatives of defendant No. 3—for whom Mr. Parikh 
appeared—further than to say that it was agreed in the course of 
the argument by Mr. De Gruyther, c unsel on behalf of the appel- 
lants—that the interests of Mr. Parikh’s clients should not be 
affected by any question of any statutes of limitation which night 
be raised in answer to their claim, ‘owing to the delay which has 
been occasioned by the institution and tne carrying out of the 

. proceedings in this suit, and their Lordships so determine, 


Their Lordships will humbly advise His Majesty accordingly. 

John Josselyn + Solicitor for the Appellant, 

Barrow, Rogers, & Nevill; Solicitors for the Respondents, 
ATM l Appeal allowed, 
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RAI RADHA KRISHNA AND OTHERS 
D. 
BISHESHAR SAHAY AND OTHERS. 


` 


[On APPEAL FkOM THE HIGH COURT OF JUDICATURE AT PATNA], 


Limitation~-Limitation Act (1X of 1908), Sch, I. Art. 13—Decree-holder prayo 
ing to bid but refused—Purchase by decree-holdir—Civil Procedure Cede 
(4ct XIV of 1882), Sec. 294 or (Act V of 1908) O. 21 R. 7a, 

A purchase by a decree-holder who has not obtained permission from the 
Court is not void, nor a nullity but is only to be avoided on the application of the 
judgment-debtor or some other person interested. The fact that a decree-holder 
applied for permission and was refused, does not make any difference. He is still 
a decree-holder who has not obtained permission to bid. In the case of sucha 
purchase, the question is not whether the decree-holder was contumacious, but 
whether the property had been really realised to the best advantage. If it had 
not, the Court would set the sale aside; if it had, then it mattered not that 
the decree-holder bought without permission as that he had applied and been 
refused. If the sale is voidable only and not void, article 12, schedule I of the 
.Limitation Act applies, and a suit to set aside such a sale must be brought within 
‘one years 

Appeal from the decree of the Patna High Court dated the 37th 

Februury, 1919, reversing that of the Subordinate Judge of Mo- 

zafferpur dated the 27th December, 1916. 


Appeal by the Plaintiffs. 


° 


The material facts appear from the judgment of their Lord- 
ships. 


De Gruyther, K. C., Parikh and Majid for the Appellants, 


- - Dunne K. C. and Dude for the Respondents, 
C. A, V. 
‘The judgment of their Lordships was delivered by 


Lord Phillimos e :—Rai Gudar Sahay, a landowner in the Dis- 
trict of Mozaffapur, borrowed froma joint family of money-lenders 
to whom the defendants belong, a sum of Rs. 16,600 on the and 
May, 1873, and mortgaged for it his village Mouza Kataya, ' The 
family afterwards separated, and upon the partition of their property 
various fractions in the mortgage became allotted to the different 
members. They, however, all joined in a suit brought in 1886 to ` 
enforen the mortgage, and in the ordinary course obtained a decree 
on the zist May, 483, under whieh if the money was not paid the 
property was to be brought to sale. 
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For atime no steps were taken to. realise this deeree, and the 
judgment debtor paid off portions by purchasing, through a 
benamidar, the shares of some of the decree-holders, for prices which 
it is noteworthy were considerably less than the nominal values. 
In January, 1889, he bought a share nominally worth Rs. 7,140 
for Rs, 32663; in March, 1891, a share nominally worth 
Rs, 15,209 for Rs. ‘s,o00 ; and in'November, 1894, shares nominally 


worth Rs, 24,619 for Rs. 7,476. This left something under 5 . 


-annas of the judgment unsatisfied, and these were held in severalty 
by the respondent Bisheshar Sahay and two of his brothers. In 
1898 Bisheshar, on behalf of himself and the remaining decree- 
-holders,-took proceedings to have the decree executed, and the 
property was sold by the Court on the 18th April, 1899. By 
‘that time the judgment-debtor was dead, and his widow was 
‘proceeded against in his place. “Upon the record of the execution 
- proceedings one Hari Narain was declared purchaser of the village, 

‘-and he obtained a certificate of sale and possession The widow 
applied to set aside the sale on various grounds, but failed. She 
‘died in 1904 and was succeeded by her daughter, who died in 
‘1gto. Upon the daughter’s death the estate of the original jud- 
-ment-debtor devolved upon the appellants as the next heirs, and 
they in 1914 instituted the present suit, alleging that the proceed- 
ings at the sale had been collusive and fraudulent, that they had 
-recently discovered that Bisheshar had applied to be allowed to bid 
and had been refused leave, but in spite of the refusal had purchas» 
ed the village in the name of Hari Narain, who was his denamidar, 
The present appellants made certain other points which were dis- 
-posed of in the course of the proceedings. 

The respondent Bisheshar denied that Hari Narain was his 
benamidar, and said that Hari Narain was the true purchaser, who 

had since sold and transferred to. him. He also took the pair of 
the Statute of Limitations, 

It must be taken to be true that he had applied to the Court for 
-leave to bid and had been refused. Hari Narain purchased the 
- property for Rs. 625 only and sold it, or purported to sell it to Bis- 
‘ heshar on the gth December 1902 for Rs. 1,800. The case came 

before the Subordinate Judge, who by- his decree, dated the 24th 
‘December, 1916, decided in favour of the plaintiffs, the present 
appellants. He held that the purchase by Hari Narain was made 
- by him as denamidar for Bisheshar Sabay, and-he thought that the 
Statute of Limitations did not apply, because he- held that it was 
pot a suit fo set aside a vpidable sale, but a suit to recover posses. 
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sion of immovable property by the heirs in reversion on the death 
.of the last female heir, and was therefore covered by Article 141 of 
the Indian Limitation Act. 

Bisheshar appealed to the High Court, which by its judgment, 
dated the 27th February, 1919, reversed the decision, held that Hari 
Narain was not a denamidar, and further held that the suit was 
barred by Article 12 of the Indian Limitation Act as being a suit 
to set aside a sale in execution of a decree by a civil Court, for 
which the period of limitation is one year from the date when the 


“sale is confirmed or would otherwise have become final and con- 


clusive, If either of the defences raised by Bisheshar be estab- 


` lished, the judgment of the High Court at Patna would be right and 


the suit would fail. 

Their Lordships will consider first the question whether it 
was proved that the transaction wis enami. There is, as admitted 
in the judgment of the High Court, ground for suspecting that 
the transaction might be of this nature. The Judge of first 
instance took it as established, though there is some question as 
to the regularity of the proof, that Hari Narain was in position 
a servant and a servant to a brother of Bisheshar, and one not likely 
to have money, though there was some evidence that he had en- 
gaged in commercial transactions. The sum for which the property 
was sold was exceedingly low. In the view of the Subordinate 
Judge it was worth Rs, 1,500 or Rs. 1, 600 a year gross, from which 
should be deducted the revenue cesses ‘amounting to about Rs. 409 
a year. Not only, therefore, was the original price absurdly low, but 
Hari Narain, if he were the real purchaser, though making a con- 
siderable profit on the resale, nevertheless sold to Bisheshar for 
much less than he might have expected to get for the property. 

But, on the other hand, the widow of the original judgment deb- 
tor, who seems to have been advised, made a number of objections 
to the sale and never raised this ohe, and the matter waited for up- 
wards of 15 years, by which time Hari Narain was dead, before 
these proceedings were taken. It may be said that the widow and 
her advisers would not know who Hari Narain was, but the fact 
that the price,was as low as it was would have put theme upon in- 
quiry, and indeed the witness for the plaintiffs, Khub Lal, if he is 
to be believed, told the widow’s brother about it from the first. The 
fact that the decree holders were content to take so small a propor- 
tion of the nominal value of their shares in the decree seems to 
point to there being a deficiency in the mortgaged property. More 
pret: Bisheshas’s two brothers gol in respect of their hares, which 
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together were larger than Bisheshar’s, only their small proportion 
of the net proceeds of the sale, and as they would certainly have 
known who Hari Narain was, they must either have been satisfied 
that the sale was good and that no more could have been realised 
or they must have been parti s to the fraud, which has not hitherto 
been suggested. Except the witness Khub Lal, whose evidence, 
taken as a whole, was unfortunate for the side which called him, 
and another witness whom the High Court thought unworthy of 
belief, there was nothing like affirmative evidence of a enami case, 

Upon the whole, their Lordships agree with the view of the High 
Court that it has not been proved that Hari Narain was enami for 
Bisheshar, This is sufficient to dispose of the appeal. 

. With regard to the point on the Statute of Limitations as it was 
presented before the Courts in India, their Lordships are also of 
opinion that the decision of the High Court was right. The appli- 
cable section of the Code of Civil Procedure regulating sales in 
execution by the Court is as follows :— 

“ag. No holder of a decree in execution of which property 
is sold shall, without the express pérmission of the Court, bid for or 
purchase the property. 

“When a decree-holder purchases with such permission, the 
purchase money and the amount due on the decree may, if he so 
desires, be set off against one another, and the Court executing the 
decree shall enter up satisfaction of the decree in whole or in part 
accordingly. 

“When a decree-holder uroka by himself or through 
another pe:so%, without such permission the Court may, if it thinks 
fit, on the application of the judgment-debtor or any other person 
interested in the sale, by order set aside the sale ; and the costs of 
such application and order, and any deficiency of price which may 
happen on the resale and all expenses attending it, shall be paid 
by the decree-holder.” 

. Upon the construction ofthis section it is evident that-a pur- 
chase by a decree-holder who has not obtained permission is not 
void nor a nullity, but is only to be avoided on the application of 
the judgment-debtor or some other person interested. It would be 
injurious to those interested iù the sale if a decree-holder who had 
been forced up in the bidding to give a large sum of money could 
escape from fulfilling his contract by getting the sale declared a 
nullity, and it would make all titles under such sales insecure if at 
later periods they were liable to be treated as nullities. A sale is 
to be set aside upon application and upon cause shown. 
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This position is well established and seems to'have beer accepts ` 
ed by the Subordinate Judge ; but in his view the fact that the ' 
decres-holder had applied for permission and. had been refused 


‘made a distinction. Their Lordships, however, cannot see that 


this makes any difference. He is still a decree-holder who has 

not obtained permission to bid. He is that and nothing more. If 

indeed an application were made under the last paragraph of the 

section, his conduct might be one of the points which the Court 

would take into consideration in determining whether it would avoid ` 
the sale or not. It is doubtful even'then whether it. would be of any 

importance, The question would not be whether the decree-holder ' 
had been contumacious, but wheiher the property had been really 

realised to the best advantage. If it had not, the Court would set 

the sale aside; if it had then it mattered not that the decree- 

holder bought without permission or that he had applied and been 

refused. If, then, the sale is voidable only and not void, Article 

12 in the Act of 1908 applies, and the suit must be brought miia n 

one year. 'Iherefore it was too late, 

Counsel. for the appellants took a further point. He urged that 
this case might be treated as one of concealed fraud, to which sec- 
tion 18 of the Act and Article 95 would apply, and that the fraud - 
consisted in concealing from the Court that the decree-holder who 
had been refused was in fact buying through his denamidar. Their 
Lordships deem it ‘unnecessary to consider this contention, which 
was never put forward or discussed in the Courts in India, 
and the foundation for which is deficient. There is indeed allega- 
tion but theré is no proof of the time when the fraud, supposing 
that there were fraud, became known to the plaintiffs (appellants). 
Moreover, for this purpose the widow would represent the estate, 
and the Court would have to be satisfied that she did not know. 
In tuis connection the evidence of Khub ‘Lal would have to be 
further considered, as well, perhaps, as that of other witnesses 
for the plainuifs. 

For these reasons their Lordships deem it unnecessary to express 
any opinion upon this contention, and, upon the whole, they will 
advise His Majesty that this appeal should be dismissed with 


costs. ; 
Truefitt and Francis : Solicitors for the Appellants, . 
Barrow, Rogers and Nevill : Solicitors for the Respondents, 

A, TUM, | Pee Appeal dismissed, 
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“Present : Lord Dunedin, Lord Phillimore, Sir John Edge, 
My, Ameer Ali and Mr. Justic: Duff. 


RAJANGAM AYYAR 
v. 
RAJANGAM AYYAR, 


[On APPEAL FROM THE HIGH Court or JUDICATURE AT MADRAS] 


Partition—Agreemont for partion —Suli for specific performance, essentially 
a suit for partition—Apgreemont, if requires registration—Registration Act - 
(XVII of 1908) Sec. 17 sub-sec. (2) Proviso g=- tpreement, if admissible in. 


| evidence. 


_ By a yadast, or memorandum of agreement, the parties agreed to divide thelr 


joint properties both in Travancore and in British territories according to certain 


specified shares. The agreement provided for the execution of a further deed ` 
Later, effect was given to this agreement in respect 
This document was régistered in Travancore, > 
and effect was given to it in respact of the properties situated in that State. No. 


effectuating the partition. 
of the. properties in Travancore. 


division, however, was made of the properties in Tinnevelly or separate possession 
to the parties of their respective shares. As the defendant evaded the fulfilment 
of the agreement, the present su't was brought for its enforcement : 

- Held, that the suit was one substantially for partition. 

Tho onus was on the person to establish that the properties he cla'med as the 
self-acquired propertles, bore that character. 

That asthe agreement merely created a right in the person claiming the 
relief, it did not require registration under proviso § to sub-section 2 of section 
17 of the Registration Act and it was admissible in evidence. 

Appeal against the decree of the High Court of Madras, vary- 
ing that of the Subordinate Judge of Tinnevelly. 

The material facts appear from the judgment of their Lordships. 
The defendant appealed. . © : 


Upjohn K., C. and Dude for the Appellant. 


De Gruyther K. C. and Narasimham for the Respondente © 
¢ 


The judgment of their Lotdships was delivered by 


Mr. Ameer All: This appeal arises out of a suit brought by 
the plaintiff, Subramania Ayyar, since deceased, in the Court of 


the Subordinate Judge at Tinnevelly, in the Madras Presidency, on, 


the arst;Decomber, 1915, under the following circumstances. 


Subramania Ayyar, with his brother Krishna Ayyar, who died. 
before: :the.institution of the suit, formed a joint and undivided 
Hindu family subject. to the Mitakshara law. 


considerablé.ithrigvablée properties .bdth ‘within’ the Travancore 
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State and in British territories, The landed proparties belonging 
to them in British India are situated in the Tinnavelly district. In 
1915 they decided to separate and make an a nicvble division of 
the properties belonging to them, both immovable and movable, 
By a yadast, or memorandum of agreement, dated the 7th January, 
1913, which is marked as Exhibit Ay in these proceedings, they 
agreed to divide their properties both in Travancore and in British 
territories according to certain specified shares. Later, on the rst 


‘ February of the same year, effect was given to this agreement in 


respect of the properties in Travancore, under which Krishna Ayyar 
as the elder brother, obtained, under the designation of jes/ha- 
bhagam, a larzer share than would have come to him otherwise, 
This document was registered in Travancore, and effect appears to 
have been given to it in respect of the properties situated in that 
State No division, however, was made of the properties in Tinne- 
velly or separate possession delivered to the parties of their respec- 
tive shares. Krishna Ayyar having died in the meantime, his son, 
the present defendant, evaded the fulfilment of the agreement 
embodied in Exhibit Ay ; and accordingly Subramania brought the 
present suit for its enforcement. 

In the plaint the relief askedfor is a decree for partition by 
metes and bounds, and a direction to the defendant to execute a 
conveyance of the properties that should fall to the share of the 
plaintiff in terms of the agreement. f 

The defendant in his written statement raised three objections 
to the suit : firstly, that the agreement (Ay) had been obtained by 
Subramania from his father under undue influence ; secondly, 
that a large portion of the properties in which the plaintif claimed 
a share was his father’s self-acquisitions and did not form part of 
the ancestral estate: and thirdly, that the agreement, not having 
been registered in British India, could not be admitted in evidence 
and no suit for specific performance eould be based on it. 

The District Judge held that the defendant had failed to prove 
his allegation of undue influence to invalidate the agreement on 
which the plaintiff relies. He also held that the defendant having 
admitted that there was a nucleus of ancestral property, it lay upon 
him to establish that the properties which he claimed exclusively, 
were acquired by his father, and this onus he had wholly failed to 
discharge. í 

With regard to the non-registration of the agreement the Dis- 
trict Judge said as follows :— 

“I do not think that the fact that the yadas¢ (Exhibit Ay) and 
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the document of partition (Exhibit Az) referred to in paragraph 8 of. 


the plaint were not registered in British India precludes their ad- 
mission in evidence,” 

And, relying upon a decision of the High Court of Madras, he 
held that “ ifa present right is created, the instrument, though 
unregistered, is admissible in evidence in a suit for specific perfor- 
mance, and I hold that they are admissible in evidence in this suit.” 
He accordingly made a decree in favour of the plaintiff, declaring 
in the first place that the properties claimed by the plaintiff had 
fallen to his share, and directing that the defendant should put the 
plaintiff in possession of the property detailed in Schedules 1, 4 and 
6 of the plaint and half of certain other properties, alter dividing by 
metes and bounds. He made certain other directions on the same 
basis. | | 

On appeal to the High Court the learned Judges held, in agree- 
ment with the first Court, that the defendant had utterly failed to 
prove that the memorandum ‘had been obtained by undue influence, 
but they also held that the agreement Exhibit Ay, not having been 
registered in British India, was not admissible in evidence. Hav- 
ing regard, however, to the facts of the case and the admitted 
jointness of the parties until 1915, they directed a general partition 
in equal shares of the properties both in British India and the 
Travancore State. : 


_ The -effect of the High Court’s decision on the latter point is 

that it upsets the completed settlement embodied in Exhibit Az, 
which was duly executed and registered in the Travancore State, 
and which appears to have been carried into effect, the defendant 
or his father having got possession of the properties which fell to 
his share, 


With regard to the properties in Tinnevelly, the High Court 
considered, in agreement with the*District Judge that the defen- 
dant having admitted an ancestral nucleus, it lay upon him to prove 
that the propeities which he claimed were self-acquired. 


The defendant, on appeal, contends that the High Court were 
not justified in turning a suit for specific performance of an agree- 
ment which, not having been registered, could not be given in 
evidence, into a suit for general partition, and that accordingly the 
present claim should be dismissed. He also contends that the 


High Court were wrong in decreeing a partition of the properties — 


in the Travancore district. 
In their Lordships’ Jadgaient the High Court. in upsetting the 
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division of the Travancore properties, appear to have proceéded ` 
upon a misapprehension. i 

The yadast, as its name implies, was a memorandum Tegar ding 
the cesser of-jointness, which amounted to a declaration that from 
that time forth the parties became entitled to the possession and 
enjoyment of their properties in separate shares ; and it provided for 
the execution of a further deed effectuating the partition. It says: 

“A partition deed in terms hereof shall be executed and 
registered in the office of the Sub-Registrar of this place, as also at 
Tinnevelly, as-early as possible ; that until then this shall itself be in 
force.” . 

It then goes on to give a larger share to Krishna Aiea as the 
elder brother. In accordance with the provisions of the agreement, 
a formal deed of partition (Az) was executed and registered in 
Travancore relating to the Travancore properties, lt was entered 
into between two persons suri juris fully competent to enter 
into the transaction. It is difficult to perceive how that transaction 
can be upset in a suit which relates to properties in Tinnevelly, and 
asks for a partition of ‘hose properties alone. Subramania, no doubt 
in his plaint had said that he would bring a suit in the Travan- 
core Court to set aside the division effected by Az, and it is possible 
that the statement led the defendant to throw every possible obst- 
acle in the way of the plaintiff to get the relief he asked for. But 
it furnishes ro ground, in their Lordships’ opirion, to upset a com- 
pleted transaction. The present suit must “ consequently be com- 
fined to the joint family properties situated in Tinnevelly. 

It has been contended that this is a suit for the specific perfor- 
mance of an unregistered contract ; and that the High Court dealt 


“with it as one fur general partition. 


As regards the nomregistration of the agreement, it is to be 
cbseived that secticn 17 of the Indian Registration Act, 1877, - 
‘rakes the registration of certain classes of “documents compulsory. 
Among others :— ; 

(2) “non testamentary instruments which purport to create, 
declare, assign, limit or extinguish, whether in present or in future, 
any right, title or interest, whether vested or contingent, of the 
value cf one hundred rupees and upwards, to or in immovable 
property.” 

From this, Proviso V to Subsection 2 eacepts the Bwr 

“any dccumcnt not itself cieatirg, ceclaiirg assigning, limiting 
or catinguithirg ary wight, tile cr interest of ibe valve of cre hrn- 
dred rupees and up wards to or in immovable property, but merely 
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creating a right to obtain another document- which will, wher exe- 
cuted, create, declare, assign, limit ‘or extinguish any such right, 
title or interest.” 


Exhibit Ay is not a document by itself creating, assigning, 
limiting, or extinguishing any right or interest in immovable pro- 
perty ; it merely creates a right to obtain another document which 
will, when executed, create a right in the person claiming the relief, 
ahd ón that’ ground their Lordships think Exhibit ‘Ay did not 
require registration, and accordingly ‘is admissible in evidence, so 
far as it goes. oe 

The learned Judges of the High Caie were, however, perfectly 
right in the view that thé onus was on`the -defendant to establish that 
the properties he claimed as ‘the self-acquired properties of his 
father, Krishna Ayyar, bore that character. 

The defendant examined ‘a number of witnesses on commission, 
apparently in support of his statement, but the depositions of these 
witnesses do not appear to have been put in evidence, and the list 
attached to the District Judge’s judgment, after ‘mentioning the 
exhibits filed on the plaintiff's behalf and giving the names of his 
witnesses, contains the following entries :— 

“Defendant’s exhibits... a we nil 
Defendant’s witnesses... 2 c wee UE 

Their Lordships are, therefore, of opinion that the decree of the 
High Court should be varied by confining the decree for partition 
to‘the properties held by.the parties in the Tinnevelly district ; that 
save and except this variation the appeal should be dismissed. 
The case will go back to the High Court for remission to the Dis- 
trict Judze in order that he may appoint a Commissioner to make 
the division of the properties by metes and bounds in equal shares 
‘and to allot to the plaintiff his half-share of the whole of the joint 
family properties situated in Tinnevelly ; that in case, owing to 
any circumstance, equal division cannot be made of any particular 
property to one party or the other the difference should be arrang- 
ed for by the Commissioner subject to the decision of the 
District Judge. As the suit was one substantially for partition, 
their Lordships think that the parties should bear throughout the 
proceedings their costs, save and except that the defendant should 
pay to the plaintiff his half-share of the Court fees. Their Lord- 
ships will, therefore, humbly advise His Majesty ‘accordingly. 

Barrow Rogers and Nevill ; Solicit Ts for the Appellant. - 

Douglas Grant ;-Solicitor for the Respondent, 

A. T. BL, 4 ; Decree varied, 
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Present :—Lord Atkinson, Lord Sumner, Lord Carson and 
Mr. Ameer Ali. 


P. C- _ HARICHAND MANCHARAM 
1922. v. 
era) 
Navember, 7. GOVIND LUXMAN GOKHALE. 
December, 20. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE aT Bompay]. 
Sale of land—Agreement—Provision for preparation of “Bargain paper” by 
Vakil—Construction —Specific performance of Contract. 
Where a contract of sale of land ‘contained all the necessary terms and provi- 
ded that the bargain paper shall be prepared by a Vakil, the latter provision 


cannot be construed as a condition precedent and the purchaser is entitled to have 
specific performance of the contract. 4 


Ridgway v. Wharton (1) referred to; Von Hatsfeldi— Wildenburg v. Alex- 
ander (2) distinguished. 
Decree of the [ligh Court affirmed. 


Appeal (No. 23 of 1921) from a decree of the Bombay High 
Court, reversing a decree of the same Court in its original juris- 
diction. 

The suit was brought by the respondent for the specific perfor- 
mance of the contract of the sale of land in the City of Bombay. 
The defence was that the agreement provided that the bargain 
paper shall be prepared by a Vakil within two days and that there- 
fore the contract was not a completed one entitling the respondent 
to specific performance. 


The trial Judge, Marten J., dismissed the suit, holding that the 
agreements relied upon did not constitute a binding contract. On 
appeal Macleod C. J. and Heaton J. reversed this decision and 
granted specific performance to the respondent. Hence this appeal. 


The facts and the terms of the documents are fully set out in 
their Lordships’ judgment. 


Upjohn K.-C, De Gruyther K. C., Gregory K. C., ,Ratkes and 
Parikh for the Appellant ; The agreement between the parties is not 
a completed agreement. Both parties wished to have the help of - 
a Vakil to prepare the bargain paper. The earnest money was to be 
paid on the execution of the bargain paper and the balance of the 
purchase money was to be paid within six months from the date of 
the bargain paper. These conditions show clearly that the documents 
relied upon did not constitute a binding contract as found by the 


(1) (1857, 6 HL. 2877 (2) (1912) 1 Ch, 984. 
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trial judge, A conditional agreement like this cannot be enforced 
by a decree for specific performance: Winn v. Bull (1); Lloyd v, 
Nowell (2); Watson v. Me. Allum (3), and Von Hatsfeldt- Wilden- 
burg v. Alexander (4). Reference was also made to Roger v. 
Hadley (5), and Pym v. Campbell (6), and S. 92, proviso 3 that 
oral evidence of a separate agreement is admissible. 

Clauson K., C. Tomlin K. C. aid Gid.oa for the Respondent : 
The document relied upon amounts to a complete and binding coa- 
tract. All that the Vakil had to do was to draw up a con- 
tract embodying the terms that were agreed upon between the 
parties, Oral agreement was not pleaded and the oral evidence of 
a separate agreement was rightly rejected. Reference was made to 
Ridgway v. Wharton (7); Bonnewell v. Jenkins (8), and Rossiter v. 
Miller (9). 

Raikes replied. 

The judgment of their Lordships was delivered by 

Mr. Ameer Ali : —The suit which has given rise to this appeal 
was brought by the plaintiffin the High Court of Bombay in its 
Original Civil Jurisdiction for a decree against the defendant for 
specific performance of a contract entered into on the 28th Novem- 
ber, 1917, for the sale, by the defendant to the plaintiff, of certain 
immovable property in Bombay. Two documents in the Gujrati 
vernacular were prepared on the occasion, one of which was signed 
by the defendant Harichand Mancharan, the other by the plaintiff, 
the vendee, Govind Luxman Gokhale. Both bear one and the 
same date, and are practically in identical terms. The document 
executed by the defendant is marked in these proceedings as 
Exhibit “A” ; the other, signed by the plantiff, is marked Exhibit 
“AL” Exhibit “A”, after giving the name and designation of the 
intending purchaser, the plaintiff, and describing the vendor, Hari- 
chand Mancharam, proceeds thus :—- 

“I agree to give you in sale the said immovable property, 
together with the messuage building (standing thereon), for the 
price of Rupees two lacs and fifteen thousand.” 

Tt then gives the “ conditions” of the sale in these terms :— 

“The conditions thereof are as follows :-- 

“1, The bargain paper in respect of the sale of the said immov- 


(1) (1877)'7 Ch. D> ag. (a) (1895) a Ch. 744, 
(3) (1992) 87 L. T. 347. (4) (1912) 1 Ch. 284. 
(5) (1863) 2 H & C. 227. (6) (1856) E. &. B. 37. 
(7) (1857) H L. C. 238. . (8) (1878) 8 Ch. D. 70. 


(9) (1878; 3 App. Ca 1124, 
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able ProPerty shall be made through a vakil within two days from’ 
this day and at the time of making the bargain paper I am to take 
from you by way of earnest mon3y in respect thereof Rs. 10,000) 
that is you are to pay the same to me and as regards Rs 2 lacs and 
five thousand being the balance you are to pay the same to me at 
the time of the exécution of the sale deed by me and by way of 
earnest thereof I am to take from you that is to say you are to pay 
to me Rs. ro fen thousand at the time of the (execution of the) 
bargaln paper and the balance of Rupees two lacs five thousand 
is to be paid to mé by you at the time when the deed of sale is 
executed by me. 

“a As regards the said fii premises to be sold suits are pen- 
ding | against me in the High Court. If perchance these suits are 
decided against me then this bargain shall be treated as cancelled 
and if such a thing happens then I am to return to you the Rs. ten 
thousand without interest received as earnest money by me. 


“3. As to the costs in respects of stamp, registration, vakil, &:,- 
in the matter of the said sale which may be incurred on behalf of 
both the parties fe, you and myself the same shall be totalled up 
and borne by you and me half and half. 


“4. The time of completing the said matter of the said sale 
deed is agreed to be six months from the date of the bargain paper 
on the decision in the case being given in my favour during the 
said period,* I am to get passed, ñe, made out marketable title for 
you and to complete the matter of sale. If perchance the suit 
pending in the High Court not disposed of within six months.then 
this agreement shall be in force till the disposal of the said suit and 
onthe said suits being decided in my favour I am,to.complete the 
matter of this sale, and if the High. Court suits be decided in my. 
favour within six months I am to complete and you are to get com- 
pleted the matter of sale within six months. 

‘te, For the purpose of the. sale you are-to get for me the sig- 
nature of Ishwarlal the adopted son of Shankerbhai along with Syang 
signature on the sale deed. ` 

“6, In the matter of this sale I am-not to pay TEN 

“ The agreement I'have given and taken from you to the ‘above 
effect of my and your, free will and pleasure. The 28th day of 
November 1918 eon, with the sud rsth of Kartak 1974, Wed- 
nesday.” 


* The equivalent of T and you are partly altered fn. the. original, IN 
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Exhibit “Ax,” after reciting the terms of the contract, iri para- 

graph 7 says as follows :— ` 

. “7, This bargain is for the purchase of this immoveable property 
together with buildings and structures thereon, (you) have given 
and I have taken from you the agreement to the above effect, of our 
free will and pleasure. The 28th day of the month of November 
inthe year 1918 (corresponding with the 15th of Kartak sud of 
Samvat 1974, Wednesday.” 

The case came on for trial before Mr. Justice Marten on the 
Original Side of the Court. The plaintiff contended that the 
two documents which formed the foundation of the suit, formed a 
completed contract whilst the defendant-vendor urged that it was 
only a provisional arrangement conditioned to the preparation by a 
vakil of a formal document evidencing the contract. The learned 
Judge framed a number of issues, but so far as the present appeal 
is concerned only the two following are material :— 

“ “(r1) Whether suit is maintainable having regard to fact that the 
writing sued on was conditional upon an agreement being entered 
into? 

(2) Whether there was a concluded contract between the parties 
and if so what are the terms thereof?” 

At the trial the defendant attempted to tender some oral evi- 
dence to show what actually took place on the occasion when the 
parties entered into the agreement relied upon by the plaintiff. 
The trial Judge refused the application in these words: “1 reject 
that evidence ; irrelevant and inadmissible.” 

In their Lordships’ opinion he was quite right, under section 
g2 of the Indian Evidence Act, in rejecting the evidence, and no 
attempt appears to have been made on appeal to take exception on 
behalf of the defendant to this part of Mr. Justice Marten’s order. 
Their Lordships do not think it necessary to refer further to this 
matter. 

On the main case the trial Judge came to the conclusion that 
Exhibits “A” and “AI” did not constitute a completed contract 
chiefly relying on the use of the words, “The conditions thereof 
are as follows.” He considered that the condition that the “ bar- 
gain paper’ in respect of the sale shall be made by a vakil within 
“tiro days from the date of the agreement wasa condition to which 
the whole bargain was subject, so that until the vakil prepared a 
bargain paper " there was no completed contract.” He accordingly 
dismissed the plaintiff’s suit with costs. On appeal by the plaintiff 
to the High Court in its Appellate Jurisdiction the learned Judges 
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(Macleod, C.J., and Heaton, J) arrived at a different conclusion. 
They held that the two documents executed on the 28th November,: 
1917, constituted a “binding agreement,” and that the provision 
relating to the preparation of a “ bargain paper” by a vakil was not 
a condition to which the contract was subject, and accordingly 
they reversed the order of the trial Judge and decreed the plain- 
tiffs suit. 
On appeal before the Board it is urged, on behalf of the defen- 
dant as it was urged in the Appellate Court in India, that the 
Gujratihahers of the 28th November, 1917, represented only a pro-. 
visional arrangement on which no decree could be made. In. 
support of this contention various clauses in the document executed. 
by the defendant were referred to. It is said that the fact that the 
bargain paper was to be made within two days from the date of 
the execution of the documents “A” and“ A ,” and was to be 
prepared by a vakil, and that at the making of the bargain paper 
the earnest. money is to be paid, shows that the real and effective 
contract was to be founded on the paper prepared by the vakil. 
Again, reference was made to Clause 4, Exhibit “© A” viz.,-that 
“ the time of completing the said matter of the said sale deed is 
agreed to be six months from the date of the bargain paper on. 
ythe decision in the case being given in my favour during the 
P said period.” It may be remarked here that two suits had been 
l brought against the defendant contesting his title to the property 
which he had bargained to convey to the plaintiff, and the 
reference in paragraph 4 is to these two suits. Their Lordships 
understand that these two actions were subsequently settled, and 
there is no dispute now as regards the title of the vendor-(the 
defendant), 

_ The appellant’s counsel refers also in support of his contention, 
to the fact that formal documents were prepared by the defendant's 
solicitors, in which certain additional terms were inserted, and he 
urges that the insertion of those terms indicates that the original 
agreement entered into on the 28th November, 1917, was not intend» 
ed to be a completed contract. On behalf of the respondent 
reliance has been placed on the whole tenor of the two documents, 
and especially on Clause 7 of Exhibit “ Az” to show that the 
parties intended to have a definite and completed agreement on - 
that date when they executed those two papers, and what was 
left to be done by the vakil was only to embody the contract in. 
a formal document and to insert in it such subsidiary terms as 
are usual in such conveyances. Tho learned Chief Justice poiptg- 
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outin his" judgment that thè: word “ conditions” used al the 
beginning -of Exhibit “ A,” in connection with’ the preparation 
of the. bargain paper” by a vakil, does not mean that itisa 
condition to which- the bargain is subject, but that it is only one of 


the “terms” of the: contract. Their Lordships concur in that 


view. 
. He has also examined at some length the cases in which the 
principle applicable to the construction of such documents is laid 


down ; it is, therefore, not necessary to refer to them in detail in 


this judgment. Whether an agreement is a completed bargain or 
merely a provisional arrangement depends on the intention of the 
parties as deducible from the language used by the parties on the 


occasion when the. negotiations take a concrete shape. As observed - 


by the Lord Chancellor (Lord Cranworth) in Ridgway v. Wharton(r), 
the fact of a subsequent agreement being prepared may be evidence 
that the previous negotiations did not amount to an agreement, but 
the mere fact that persons wish to have a formal agreement drawn 
up does not establish the proposition. that they cannot be bound by 


a previous agreement. In Von Hatafeldt-Weldenbury v, Alexander(2) | 
Lord (then Mr. Justice) Parker laid down that where “ the accep- ` 


tance by the plaintiff was “subject toa condition that the plaintifs 
solicitors should approve ‘the tiile to and covenants contained in 


the lease, the title from the-freehdlder ‘and the form of contract,” ` 


the negotiations did not form a k Pinging agreement between the 
parties, 


The facts of Akan ae wholly different from the presént, ; 
but the judgment. marks the difference between completed and | 


binding agreement and one subject to a condition. Here Éxhibits 
* A” and “ At” show clearly that the parties had come to a definite 
and complete agreement on the subject of the sale. They embodied 
in the documents that were exchanged the principal terms of the bar- 
gain on which they were in absolute agreement, and regarding which 
they did not contemplate any variation or change. The reserva- 
tion fa respect of a formal document to be prepared by a vakil only 
means that it should be put into proper shape and in legal pharaseo- 
logy, with any subsidiary terms that the vakil might consider neces- 
saty for insertion in a formal document. The letter of the tst 
December, 1917, by the defendant’s attorney to the plaintiff's 
sOlicitor shows that the terms of the vernacular document “ A” 
were regarded by them as forming the foundation of the contract, 
They are as follows ;— 


(t) (1857) 6 H. L: Cages, 337. (a) (1914) 1Ch. 284 
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P.C.. „“ With reference to your letter of “yesterday, delivered to us ‘by ~ 
1928. your articled clerk after 4 p.m, we note: that you agree that the 


Hed head: . alterations which you had; made in the English ‘draft-agreement 
` prepared by us and handed to your client-are not in consonance 
— with the terms of the Gujrati Chitti which our client gave to yours. 
adi Amer Ali. We, however, do not agree with you that the English agreement 
as drafted by us originally, or as sent to you with our letter of the 
goth ultimo, is not in consonance with the terms of” the said ` 
Chitti,” 
Clause 7 of Exhibit’ “ Al,” to which reference has. ireny b been 
made, is explicit: - + 
“ This bargain is for the cies of- this immovable property, 
together with buildings and structures thereon, (you) have given ` 
and I have taken from you the agreement to the “above effect, of ' 
our free will and pleasure. The 28th day of the month of Novem- 
ber in the year 1918 (corresponding with) the tsth of Kartak sud 
of Samvat 1974s Wednesday.” 
It shows clearly that a completed barah was intended ee the | 
plaintiff, 7 
On the whole, therefore, their Lordships a are of oping. ‘that the - 
judgment appealed from is correct, and that this appeal. should: be 
dismissed with costs. They . will nali advise His Majesty 
accordingly. 
T, L, Wilson & Co+-Solicitors for Appellant. t 


Lattey & Hart; Solicitors for Respondent. 


v- 
Govind. 


KVLN oo, ea ee : Appeal dismissed. . 
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_ Before Sir Asutosh Mookerjee, Knight, Judge, and Mri Justice . 
Chotaner. 
< RAJANL KANTA GHOSE AND OTHERS i emie 
-` 9 - $ - 1922. 
f ws 
SHEIKH RAHAMAN GAZI" AND OTHERS.* ~ Fuly 14, 17. 


Execution sale, nature of—~Bengal Tenancy Act. (WHI of 1885), Sec. 158B ` “sube 
section (2)—Omision ‘to serve notice on Co-sharer landlord—~Co- -sharer not 

’ objecting but withdrawing money—~Contravening provisions of statute, effect 
of-—Irregularity and nullity. í 


~ Where a co-sharer landlord being satisfied with the regularity of the execu- 
tion proceedings, withdrew the money which was in Court in satisfaction of his 
dues, an omission to serve upon the co-sharer landlord the notice contemplated 
by sub-section 2 of section 158B of the Bengal Tenancy Act, did not nullify the 
sale or alter its character to that of a sale held in execution of a money” decree ; 
Sarip v. Tilattama (1), and Ahaiwad. Biswas v. Benoy (2) distinguished. 


‘oor It is open to a co-sharer landlord to waive the benefit of sub-section 2 of sec- 
ton 158 B of the Bengal Tenancy Act. 


oh When ‘the provisions of a statute have been contravened, If a question arises 
‘as to how far the proceedings are affected by such contravention, the matter 

pshould be determined with regard to the nature, scope and object of the particu» 
| Tar provision which has been” violated. 


“No Hard and fast lite can be drawn between a nullity and an irregularity. 
An irregularity is a deviation from a rule of law, which does not take away the 
foundation or authority for the proceeding, or apply toits whole operation, where- 
as a nullity'is a proceeding that is taken without any foundation for it or is so 
esseatially defective’ as to be of no avail or effect whatever or is void and Incap- 
able of being validated. One useful test to determine what is an irregularity and 
what is a nullity is to see whether the party can waive the objection ; if he can, - 
it'amounts to an irregularity, if not it isa nullity: Holmes v. Russell (3). 


If the provision of a statute has been enacted on grounds of public policy, an 
individual cannot waive it ; but if it hag been enacted for the benefit of an indivi- 
dual, he can waive it, 


Appeals by the Plaintiffs. 
Suits for. recovery of arrears of rent. 
` The material facts appear from the judgment. 


* Appeals from Appellate Decrees "Nos. 2248 to 2252 and 2380 of 1920, 
against the decision of J. W. Nelson Esq. District Judge of Howrah, dated the 
8th June, 1920, affirming that of Babu Rajendra Lal Chakrabarti, Munsif of How- 
rah, dated the 28th November, 1919. : 


(1) (1917) 431, C. 3e (2) (1919) 23 c. W.N gi 
(3) 9 Dow 28. 
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Babus Mahendra Nath Ray and Bhupendra Kumar Ghose 
for the Appellants. x 


Babus Surendra Chandra Sen, Biraj Mohan Mojumdar and 
Gour Mohun Dutt for the Respondents. 

G AL Ve 

The judgments of the Court were delivered by 

Mookerjee’J:—This is an appeal by the plaintiffs in a suit 
for recovery of arrears of rent. The defendants denied the rela- 
tionship of landlord and tenant during the years in claim. They 
urged in substance that the title of the plaintiffs had been.extin- 
guished as the result of a sale held in execution of a decree passed 
in a suit instituted under section 148A of the Bengal Tenancy 
Act. 

The Court of first instance gave effect to this contention and 
dismissed the suit. Upon appeal the decree of the primary 
Court has been affirmed by the District Judge. On second appeal it 
has been argued that the question of title of the plaintiffs is ses judi- 
cata in view of a decree made on the 29th April 1915 in a previous 
suit between the parties. This view has been rejected by both 
the Courts below. It is not necessary to examine in detail the. 
scope of the earlier suit because we have arrived at the conclusion 
that the question now in controversy was not directly and sub- 
stantially in issue in the previous litigation and was not finally 
decided therein. Consequently we have to consider the effect of 
the sale held on the rrth September 1913 in execution of a decree 
for arrears of rentina suit instituted under section 148A of the 
Bengal Tenancy Act. 

It is not disputed that the interest claimed by the plaintiffs was, 
originally held under two landlords Dighapatia and Tagore. On 
the 13th July 1897 one Amarendra Nath Ghose purchased the 
tenancy at a sale held in execution of a decree obtained by Digha- 
patia against Panch Couri Ghose who was the recorded tenant. 
The right, title and interest of Panch Couri Ghose was subsequen- 
tly purchased by Asutosh Ghose, the proforma defendant in 
the present suit, and Arunoday Ghose, the predecessor in in- 
terest of the plaintiffs at a sale held in execution of a money decree. 
The names of Asutosh Ghose and Arunaday Ghose do not appear 
however to have been recorded in the office of the landlord. The 
cosequence was that Dighapatia brought a suit-against one Behary 
Lal Roy who had purchased the tenancy ata sale in execution of a 
decree for arrears of tent on the gth September 1902, This suit 
was instituted under ‘ection 148A of the Bengal Tenancy Act, A 
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_ decree was obtained in due course in the presence of Tagore, who 
_ was made a party defendant. No notice, however, was served upon 
` Tagore under section r58B of the Bengal Tenancy Act and yet 
“the decree was executed. At the sale which followed Kishori Mohan 
Srimany under whom the contesting defendants claim, became the 
purchaser on the r1th September 1913. We are invited to hold that 
_the effect of this purchase by Kishori Mohan Srimany was to extin- 
guish the interest acquired by Asutosh Ghosh and Arunodoy Ghose 
` on the roth March, 1902. The plaintiffs contended in the Courts 
below that the decree obtained by Dighapatia in the suit instituted 
under section 148A could not operate as a decree for the entire rent 
according to the provisions of the Bengal Tenancy Act, inasmuch 


‘asthe notice comtemplated by section 158B was not served .° 


on Tagore. This contention has been negatived by the Courts 
below. The point consequently reduces to this what is the eflect 
of the omission of the co-sharer landlord who has instituted a suit 
` under section 148A of the Bengal Tenancy Act to serve the notice 


‘contemplated by sub-section 2 of section 158B, The appellants. 


contend that the result is to destroy the character of the decree 

` as a decree for arrears of rent and to make it operative only asa 

-decree for, money so that at the sale which follows the right title 
and interest of the person named as the judgment-debtor alone 

; passes. In support of this view reliance has been placed 
‘upon the cases of Nanda Lal Chowdhuri v. Kula Chand Chow- 
dhury (1); Sarif v. Tilattama (2), and Ahamad Biswas v. Benoy 
Bhusan Gupta (3). 

To determine the question raised before us itis necessary to 
investigate the scope and object of sub-section’ 2 of section 1s8B. 
That sub-section is in these terms. When one or more co-sharer 
landlords having obtained. a decree in a suit framed under sub- 
section (1) or under section 148A applies or apply for the execution 
of the decree by the sale of the tenure or holding, the Court shall, 
before proceeding to sell the tenure or holding give notice of the 
application for execution tothe other co-sharers, It will be observ- 
ed that the section does not in express terms state the result of the 
failure to comply with this direction, The cases of Sarif v. Tat- 
tama (2) and Ahamad Biswas v. Benoy Bhusan Gupta (3) laid 
down that the provisions contained in sub-section 2 of section 
158B is mandatory and not directory and the failure of the Court to 
serve the notice rendered the sale invalid, In support of this view, 

(4) (1910) 15 C. W. N. 820. (z) (1917) 43 1. C. g. 

(3) (1919) 23 C. W. N. 931, 
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reliance was placed upon the decision of the Judicial Committee in 
Raghunath Das v. Sundar Das Èheiri{1ı), which turned on the 
true construction of section 248 Civil Procedure Code of 1882, now 


_ replaced by Order 21 rule 22 of the Code of 1908. It must be 


remembered in this connection that the validity of the sale in the two 
cases mentioned was challenged by the co-sharer concerned and it 
may be conceded that the co-sharer who has not received the 
notice required to be served under sub-section 2 of section 158B is 
entitled to contest the legality of the sale on that ground. In the case 
before us the legality of the sale has been questioned by the co- 
sharer. On the other hand, as pointed out by the District Judge, | 
that cosharer has adopted the sale, withdrawn his share of the 
purchase money and granted mutation of name to the purchaser. 
It may consequently be inferred that he knew of the sale and 
acquiesced therein Can it be maintained, then, in such circums- 
tances, that the sale was either a nullity ora sale inoperative as a 
sale under the Bengal Tenancy Act. The answer depends upon 
‘the scope and purpose of section 1585. 


It was pointed out in the case of Asutosh Sikdar v. Beharilal 
Kivitania (2), that a sale held contrary to legislative enactment is 
not necessarily a sale absolutely without jurisdictiom It cannot 
be maintained on principle that because a sale has been held in 
contravention of a statutory provision, it must, irrespective of the 


“nature and purposes of the provisions, be deemed to be 


null and void. Reference may be made to five decisions of the 


‘Judicial Committee in illustration of this principle. The cases of 
` Tasaddak Rasul Khin v. Ahmad Husain (3) where a sale 


was held in violation of the provisions of section 2¢0 C. P, C. 
Gobindo Lal Roy v. Ram Janam Misser (4), (where a sale for arrears 
of revenue'was held in contravention of the provisions of sections 
5 and 17 of Act XI of 1859) and’ Malkarjun v. Narhari (5), (where 
a sale was held contrary to ‘the provisions of section 248 of the 
Code) amply show that there may be cases where the violation 
of an express provision of a statute may not nullify the proceed- 
ings. On the other hand, the cases of Musserwanjee Festonjee v. 
Meer Mynooddeen (6), (stere an arbitration proceeding was carried 
on contrary to the provisions of the Bombay Regulation VII- of 


(1) (1914) 1. L. R. 47 Cale. 72; L. R. 41 L A. 251. 

(2) (1907) I. L. R. ag Cale. 61. (3) (1893) L L. Roar Cale. 66. 
(4) (1893) L L. R. 21 Calc. 70. (5) (1900) I.L. R, 25 Bom. 337. 
(6) (1855)6 M.I A 144. 
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1827) and Swdvakmania Ayyar v. King Emperor (x), (where a 
atrial was held in contravention of the rule of joinder of 
charges embodied in section 234 of the Criminal Procedure Code) 
are instances where failure to comply with the provisions of a 
statute completely vitiated the proceedings. The only rule that may 
be adopted is that, when the provisions of a statute have been con- 
travened, if a question arises as to how far the proceedings are 
` affected by such contravention the matter must be determined 
with regard to the nature, scope and object of the particular 
provision which has been violated. No hard and fast line can 
be drawn between a nullity and an irregularity. But this much 
is clear that an irregularity is a deviation from a rule of law which 
doés not take away the foundation or authority for the proceeding 
or apply to its whole operation, whereas a nullity is a proceeding 
that is taken without any foundation for it or is so essentially 
defective as to be of no avail or effect whatever, or is void and 
incapable of being validated. One test is well-established and is 
often useful ; as was observed by Coleridge J. in Holmes v. Rus- 
sell(2), “it is difficult sometimes to distinguish between an 
‘irregularity and a nullity ; but the safest rule to determine what is 
an irregularity and what is a nullity is to see whether the party can 
waive the objection ; if he can waive it, it amounts to aù irregu- 
larity; if he cannot, it is a nullity.” 

Now if the provision has been enacted on grounds of public 
policy, an individual cannot be permitted to waive it. On the 
other hand if the provision has been enacted for the benefit of an 
individual he is entitled to waive it. Tested from this point of 
view, what is the obvious purpose of section 158B sub-section 2. 
The object which the Legislature had in view was to protect the 
co-sharer landlord. The sale in execution of the decree made in 
the suit framed under sub-section (1) of section r58B or under 
section 148A has the effect ofa sale under the provisions of the 
Bengal Tenancy Act; in other words, the tenure or holding in 
the hands of the purchaser can no longer be pursued by the co- 
sharer landlord for the realization of his dues, if any. The co- 
sharer landlord who has been made a party to the suit is restricted 
to the sale proceeds forthe satisfaction of his dues. Jt is conse- 
quently necessary for his protection that he should have notice 
of the execution proceedings in time to ensure their legality or 
regularity. From this point of view, it is open to the co-sharer 


(3) (1901) L L. Ra 25 Mad. 6]. (a) 9 Dow. 33. 
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landlord to waive the benefit of sub-section 2 of section 1588, 
This is precisely what has happened in this case. Here-the co- 
sharer landlord was satisfied with the regularity of the execution 
proceedings. He withdrew the money which was in Court in satisfac- 
tion of his dues. In such circumstances, it is impossible for us 
to hold that the omission to serve upon the cosharer landlord the 
notice contemplated by sub-section 2 of section 158B either nulli- 
fied the sale or altered its character to that of a sale held in exe- 
cution of a money decree. The conclusion follows that the Courts 
below have correctly held that the purchase by Kishori Mohan 
Srimany on the rth September, 1913, at the sale held in execution 
of the decree obtained by Deghapatia was to extinguish the interest 
of the plaintiffs, and the relationship of landlord and tenant was 
not in existence between the parties to this suit during the years 
in claim. : 

The result is that this appeal is dismissed, Nos. 2249, 2252 
and 2280 of 1920. 

In the view we take it is not necessary to consider whether 
these appeals are or are not competent. They are all dismissed. 

Costs will be allowed in each of the appeals where the respond- 
ent has entered appearance. 


7 


AT. M. Appeals dismissed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Chotsner. ; 
UMA CHARAN CHAKRABARTI AND OTHERS 
v 
NIBARAN CHANDRA CHAKRABARTI. * 


Limitativn—Limitation Act (IX of 1009), Sch I. Art. 181— Application for final 
decree—Decres on appeal, affect of—Decres fixing time for payment. 

Where a preliminary decree in a mortgage suit has been affirmed on appeal, 
an application made within three years of the date of the affrmance with a view 
to make a final decree is within the period prescribed under article 18: schedule I 
of the Limitation Act. | ` 

® Appeal from original Decree No. 49 of 1921, against the decision of Babu 
Latu Behari Basu, Subordinate Judge of 24-Parganas, dated the tst December, 
1920: - 
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If the decree of the Lower Court is reversed by the appellate Court, it is abso- 
lutely dead and gone : if, on the other hand, it is affirmed by the appellate Court, 
it is equally dead and gone, though in a different way, by being merged in the 
decree of the superior Court which takes its place for all intents and purposes; 
both the decrees cannot exist simultaneously: Ram Charan v. Lakhi Kant (1) 
followed : Fuscurn v Pirthi Chand (2) distinguished, . 

Time runs from the date of the ultimate decree which terminates the litigation 

and becomes, as soon as it is passed, the only operative decree between the par- 
ties: Raja Sashikanta v, Raja Sarat Chandra (3). 
_ When time is fixed by the lower Court for payment of money and the decree 
of the lower Court is confirmed on appeal, the time for payment runs from the 
date of the decree of the appellate Court though the latter decree does not 
expressly provide that the time for payment should be calculated from the date 
of the appellate decree: Gajadhar v. Kishan (4); Nisamuddin v. Bokra (5) 
and Jayanti v. Damisethi (6; followed. | | 


Appeal by the Defendants. 
Application to make a final decree in a mortgage suit for sale. 
The. material facts appear from the judgment. 


Babus Mahendra Nath Ray, Hira Lal Chuckerbutty, Promotha 
Nath Bandopadhya and Sid Chunder Palit for the Appellants. 


Babus Ram Chunder Masumdar, Chari Chunder Biswas, 
Bimala Charan Deb and Rama Prosad Mookerjee for the Respon- 
dent. 


The judgment of the Court was delivered by 


Mookerjee J:—This is an appeal against the final decree in 
a mortgage suit for sale. The decree has been assailed on the 
ground that it was made on the basis of an application under Order 
34, rule 5, Sub-rule (ii) of the Code of Civil Procedure, which was 
presented after the lapse of the prescribed time. ‘To test the vali- 
dity of this argument it is necessary to refer to the salient facts 
in this case. The preliminary decree was made on the 16th July 
1914 under section 96 of the Code of Civil Procedure, an appeal 
lay against this decree. Indeed under section 97 if an appeal was 
not preferred, the defendants would not be competent to challenge 
its correctness in an appeal against the final decree. An appeal 
was consequently lodged in this Court. The appeal was heard on 
the merits and the Court came to the conclusion that the decision 
of the Trial Court could not be successfully assailed. The result 
(1) (1871) 7 B. L. R. 704. 
(2) (1918) 1. L. R. 46 Calc. 670 3 30 C.L. J. 71. 
(3) (1921) 34 C. L. J. 415. f (4) (1917) I. L. R. 39 All. 641. 
(5) (1918) J. L. R, 40 All. 203. (6) (1923) 1, Li R, 44 Mad. 714. 


April, 26. 
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Civit, was that the decision of the Trial Court was affirmed and the appeal 
1922. . Was dismissed with costs on the goth May, 1917. On the 24th 
Uma Che March 1920, the present application was made under Order 34, rule 


ee 5, sub-rule (ii) in order that a final decree might be passed. The 
aao defendants urged that the application was barred by limitation 
_ Mookerjee, ¥. under article 181 ofthe schedule of the Indian Limitation Act 
inasmuch as it had been presented more than three years after the 
16th July 1914, when the preliminary decree had been made by the 
Primary Court. The Subordinate Judge over-ruled this contention 
on the autho ity of the decision in Gajadkar Singh v. Kishan 
Jiwan Lal (x), It has not been disputed before us that the con- 
tention of the appellants is opposed to the decision in Gajadhar 
Singh v. Kishan Jiwan Lal (1); Nisamuddin v. Bokra (2) and 
Jayanti Venkayya v. Damisetti Sathi Raju (3). These cases are 
authorities for the proposition that when a preliminary decree in a 
mortgage suit has been affirmed on appeal, an application made 
within three years of the date of the affirmance with a view to make 
a final decree is within the period prescribed under article 181 
of the schedule of the Indian Limitation Act. We have been asked 
to hold however that these cases were erroneously decided and 
that they are contrary to the principle recognised by the Judicial 
committee in Jwscum Boid v, Pirthichand Lal Chowdhury (4). In 
our opinion this contention is not well-founded. 

We shall assume for the purposes of the present case that an 
application to make final, a decree in a mortgage suit is governed 
by article 181 which provides that applications for which no period 
of limitation is provided elsewhere in the schedule or by section 
48 of the Code of Civil Procedure 1908 must be presented within 
three years from the date when the right to apply accrues. On 
„behalf of the appellants, it bas been contended that as by the preli- 
minary decree the mortgagors were permitted to redeem within six 
‘months from the date of the decree, that is, on or before the 16th 
January 1915, the decree-holders were bound to apply to make the 
decree final within three years from the 16th January 1915, that 
is, on or before the 16th January 1918. It may be conceded that 
this contention is, prima facie, well founded. But that does not 
justify the conclusion that the appellants are entitled to succeed 
in their contention. We cannot overlook the events which have 
happened between the 16th January, 1915 and 16th January, 1918. 

(1) (1917) 1. L. R. 39 All. 641. (2) (1918) I. L. R. 40 All. 203. 

(3) (1921) I. L. R, 44 Mad. 714. 

(4) (1918) 1, L. R: 46 Calc, 670; 30 C. L. Ju 71, 
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. The appeal preferred by the deféndants in this Court had been 
: dismissed on the 30th May, r917 and it is incumbent on the Court 
- to consider the legal effect of the decision of this Court on the rights 
of the parties. 

We may usefully recall here the lucid exposition given by Mr. 
: Justice Dwarkanath Mitter in Ram Charan v, Lakhikant (1) of the 
‘true effect of the disposal of an appeal upon the decree of the 
primary Court. If the decree of the Lower Court is revers 
ed by the appellate Court, it is absolutely dead and gone ; 
tif.on the other hand, it is affirmed by the appellate Court, it is 
' equally dead-and gone, though in a different way, namely 
‘by being merged in the decree of the superior Court which 
‘takes its place for all intents and purposes; both the decrees 
‘eannot exist simultaneously. This is in accord with the view 
‘expounded by: Scotland; C. J. in Arunachella v. Velu Dayan 
‘{a), and was subsequently adopted by the majority of the full 
‘Bench in Mahammad Sulaiman v. Mahammad Yar Khan (3), where 
-the observations of the Judicial Committee in Kristo Kinkwr v, 
.Burroda Caunt (4): were explained. 
‘ © This principle has been repeatedly approved and illustrations 
-of its application will be found in Zuchman v. Kishun (5), which 
was decided by a Full Bench of this Court and followed the 
decision of the Judicial Committee in Joseph Pitts v. Lafontatn (6) 
‘in Mukammad Sulaiman v. Mahammad Yar Khan (3) and Maham- 
(mad Salaiman v. Fatima(7), which were decided by two full Benches 
:of the Allahabad High Court ; and in Rameswar v, Bhaba Sundari 
(8) ; dghore v, Mahomed (y), Brijalal v. Mahadeo (10); Gujraj v. 
Swami nath (11), Kailash v. Girija (12), and Chandra Kant vy. 
Lakshman (13); which review many of the earlier decisions on the 
-subject and show that the doctrine is supported by the judgment 
of the Judicial Committee in Brij v. Zejbal (14). 


The decisions of the Judicial Committee in Batuknath v. Munat 


(15), and Abdul v, Jawahir (16) are clearly distinguishable, as based 


(1) @871) 7B. L, R. 704 (714). (2) (1870) 5 Mad. H.C. R. ang 
(3) (1888) 1. L. R, 13 All, 267; (4) (1872) 14 M. 1, A, 465 

(3) (1882) I. L. R. 8 Cale, 218, (6) (1880) 6 App. Cas. 482. 

(7) 11883) 1. L. R. 14 All. 314. (8) (1909) 11 © L. J. 85. 

(oy (1909) 11 C. L. J. 155. (10) (tort) 15 C. L. J. 432 
(11) (1916) LLR, ag Alla, 13. » (12) (1918) LL. R. 49 Calc. 925. 


(13) (1916) 24 C. LJ. 517. 

(14) (1910) L. R. 37, LA. yoz 1 Cy LJ. 560 ; 1, L, R. 4a All. 295. 
a5) (1914) LRALA 1044 19 C, Li J 57431, L, R. 36 All, 284 
(36) (1904) LLI R 36 All, 359» 
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on a recognition of the principle that dismissal of an appeal for default 
is not an affirmance of the decree ; to the same class belong the 
decisions in Patloji v. Ganu (1) ; Bholanath v. Kanti (3) ; Kailash 
v. Girija (3) and Shyam v. Satinatk (4). These decisions do not 
militate against or weaken the effect of the two decisions of the 
Judicial Committee in Xristo Kinkur v. Burroda Caunt (5), and 
Brij v. Tejbal (6). The decision of the Judicial Committee in 
Juscirn y. Pirthichand (7), is also clearly distinguishable, In this 
case, a claim was put forward for compensation on the ground of 
failure of consideration by cancellation of the sale. It was ruled 
that the right to claim compensation had accrued on the date of the . 
cancellation of the sale, by the primary Court and that the person 
entitled to the compensation could not claim extension of time on 
the ground that an appeal had been preferred from the proceedings 
for teversal of the sale for there was no suspension of the right as 
in Hemendra v, Dharam (8), which followed Suenomoyee v, Sooshet- 
mokhee (9); Prannath v. Rookea (10), and Nrityamoni v. Lakkan (11). 
- In the case before us, the facts are entirely different. The plain- 
tiffs seek to make final a preliminary decree in a mortgage suit. 
The question is, which is the preliminary decree that can be made 
absolute at the date of the application? In the first place, it is 
manifest that the only decree which is operative and can be afirm- 
ed on the date of the application is the decree of the High Court 
made on the goth May 1917, and, consequently, time ran, not from 
the 16th July 1914, but from the goth May 1917. The common 
principle which governs all the cases is that the time runs from the 


. date of the ultimate decree which terminates the litigation and be- 


comes, as soon as it is passed, the only operative decree between the 
parties, as was pointed out in Raja Sashikanta v, Raja Sarat 
Chandra (12). Ifa contrary view were adopted, it would be im- 
possible to reconcile the cases on the subject. Our attention. has 
finally been drawn to the case of Basanta Kumar Adak v. Sm. 
Radha Rani Dasi (13), which appears to be an authority for the 
proposition that when time is allowed by the decree of the Court 
of first instance for the performance of an act, the time is not 

(1) (1490) 1. L. R. 15. Bom. 370, (2) (1897) 1. L. R, 25 Cale, 312. 

(3) (1912) l. Lo R. 39 Calc. 925, (4) (1916) 1. L, R, 44 Cale. 954. 

(5) (1873) 14 M. 1. A. 465» 

(6) (1910) L. R. 371. As 7031. L. R. 3s AIL 295; 11 C. L. Je 560. 

(7) (19189) 1. L. R. 46 Calc. 670 330C. L. J. 72. 

(8) (1920) 33 C. L. J. 860 (9) (1868) 15 M. LA, 244- 

(30) (1859) 7 M. I. A. 323. (11) (1916) 1. L. R. 43 Cale. 660, 

(12) (1921) 34 C. Le J, 414 (427), (13) (1921) 36 C. W. N. 440» 
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extended by. the dismissal of the appeal preferred against that 


decree, This view does not touch the question in controversy be- 


fore us. But we may point out that there is much divergence of 


Judicial opinion on the subject, as pointed out in the case of Raja | 


Saski Kant v. Raja Sarat Chandra (1). The balance of judicial 
opinion, is in favour of the view that when time is fixed by the Lower 
Court for payment of money and the decree of the Lower Court is 
confirmed on appeal, the time} for payment runs from the date of 
the decree of the appellate Court though the latter decree does not 
expressly provide that the time for payment should he calculated 
from the date of the appellate decree. We need not for the purpose 
of the present cas®, discuss whether the decisions which take the 
contrary view may be defended on principle. 

“We hold accordingly, that the view taken in Gajadhar Singh v. 
Kishan Jiwan Lal (2); Nisamuddin v, Bohra (3), and Jayanti 
Venkayya v. Damisetti Sathi Raju (4) is well-founded and should 
be adopted. 

The result is, that the decree made by the Court below is affirm- 
ed and this appeal dismissed with costs. 
The order for stay of sale will stand discharged, 


ALT. ML Appeal dismissed, 
(1) (1921) s4 C. L. J. 414 (426). (2) (1917) L L, R, 39 All. 641. 
(3) (1918) |, L. R. 40 All. 303. (4) (1921) L L, R. 44, Mad. 714, 
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D. 
ABINASH CHANDAR AND ANOTHER, 
[ON APPEAL FROM THR HIGH COURT OF JUDICATURE AT 
ALLAHABAD. } 


~ Jeint family—Lease by manager—Lease, a collateral aha te impro» 
wfdently contracted—Legse, construction of 

A lease, which is in effect a collateral security for the mortgage debt, by 

which an Infant co-sharer’s property is put into pledge to secure the repayment of 
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moneys in ‘respect of debts improvidently contracted’ by his father and manager, 
is not fair and reasonable and in. proper exercise of a manager’s power. : 


A loase must be regarded as a whole, A provision for payment: of interest- 
and any other objectionable provision in it cannot be regarded as independent 
bargain between the lessee and the lessor which can be cut and separated from, 
the general structure of the lease to relieve the ipfant’s property from these, 
offensive provisions, 

Appeal by the Defendant. : i 

The material facts appear from their Lordships’ juderient 

De Gruyther K. C. and Wallach'for the Appellant. ` : 
Sir George Lowndes K. C. and Brown for the Respondents. 
The judgment of their Lordships was delivered by 


Lord Buckmaster :—Their Lordships do not desire to hear 
the respondents in this case, for in their opinion the principle upon 
which it falls to ba determined is one that is plain and can be 
simply stated. 

The appellant, Babu Narain Das, is the lessee under a-lease 
granted to him on the rath September, 1912, by-one Babu Shekhar- 
Chand, The lease in question affected a joint family estate that 
was held by Shekhar Chand and his infant son, the first respon- 
dent Contemporaneously with the lease two other documents 
were executed ; one was a sale of a part of the family property and 
the other a mortgage for Rs. 50,000, both in favour of the present 
appellant. The lease was an unusual document, and it certainly 
does some credit to the ingenuity of the pleader who drew it, for 
he contrived to secure that the lease should at the same time serve 
the purpose of a lease anda collateral security forthe mortgage 
debt for the terms provided that out of the rent payable by the 
lessee under its terms the interest that was due to him upon his 
mortgage debt should be deducted, the result being that aftèr-all 
the different payments had been made as the lease provided the’ 
gross amount of Rs. 16,775 rent was reduced to Rs. 3,804 per 
annum. 

Proceedings were subsequently instituted on behalf of the infant 
son to obtain partition of the joint estate, and a decree was made 
on the 9th November, 1914, granting this :claim. The actual parti- 
tion does not appear to have taken ‘place at present. Proceedings 
were also instituted for,the purpose of setting aside the contempora. 
neous mortgage and the sale, and these ended, by a compromise, 
the effect of which was that.all that the infant could reasonably 
claim as his share of the family: estate was released from the mori, 
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gage débt, and the sale deeds were set aside, That compromise 


did not deal with the lease, which ‘was made the subject of the sub- ' 


sequent proceedings out of which’ this appeal has arisen. ` 
"The learned Additional Judge before whom the matter first 


came found that the lease was one which the father could properly 


execute in discharge of his position as manager of the joint family 
estate, He examined all the ‘rather unusual conditions of the 
lease with extreme minuteness, and came to the conclusion that 
upon the whole it was not possible for the infant to assert that 
the terms were so.unreasonable that the lease should be set aside 
but in his minute examination of the actual L:teral con’ents of the 
document he appears to have overlooked what is the fundamental 
question that lies at the root of the whole of these proceedings, 
that is, whether the lease as it was drawn with its provisions for 
application of the rent, was a lease which could be regarded as fair 
and reasonable and in proper exercise of a managers powers. As 
has already been pointed out, the lease was really in effect a collater- 
al security for the mortgage cebt, and the result was that the 
infant’s property was put into pledge to secure the repayment 
of the moneys in respect of debts improvidently contracted by his 
father. Their Lordships think that the whole of this matter is 
effectively summed up in a sentence of the judgment of the High 
Court whére they say that they regard the lease as an unfair and 
inequitable lease in regard to the plaintiff’s rights, and that the 
offer put forward on behalf of the appellant that he is prepared to 
make all necessary alterations in the lease in order to reduce it to a 
proper and reasonable form, is one that cannot be considered for 
the purpose of influencing their judgment, and with that opinion 
their Lordships agree. It is impossible to do what Counsel on 
behalf of the appellant have ingeniously urged, to regard this p.o- 
vision for payment of the interest and any other provision that 
might be regarded as objectionable in the lease as inthe nature of 
an independent bargain between the lessee and the lessor which 
can be cut out and separated from the general structure of the 
lease, and then can be so dealt with that the infani’s property is 
relieved from these offensive provisions. The lease must be 
regarded as a whole. It must be regarded as it was drawo on the 
rath September, 1913, and so regarding it their Lordships think 
it is impossible successfully to contend that this lease is of such 
a charactet that would justify the manager of a joint family estate 
binding the joint family property by means of its terms, 

There only remains the consideration of one or two trivial points 
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that have been raised with regard to the claim for possession, 
and the arrangement for payment of interest on certain sums of 
money to which reference will be made, 

The claim for possession can be dealt with very simply. This . 
estate has not been partitioned, though the decree far partition has. ` 
been made. The decree appealed from cannot reasonably be intend- 
ed as a decree to put the plaintiff into physical possession of ‘that 
which still remains one undivided half of the whole. It only means 
that he has been excluded from his proper share of the property 
jointly held, and that he is entitled to possession for the Furnes of 
securing his position. 

With regard to the other matters one question is as to the sum 
of Rs. 1,100 paid into the Bank by the appellant consequent upon a 
tender that he made to the first respondent. The tender was 
accompanied by a condition which prevented it being a perfect 
and complete tender, and the respondent was under no obligation 
to accept: it. It follows, therefore, that that cannot be regarded 
as the equivalent of payment, and that sum, if be is still in the 
control of the appellant, should be handed over to the respondent 
as part of the payment which he has to make. If, in fact, it is in 
any way in joint control so that it can be affected by an order of 
the Court, the Court will order that it be released and the money 
paid over to that respondent. 

With regard to the interest upon it, there is nothing in the 
circumstances in which it was paid that can relieve the appellant 
from his liability to pay interest upon that sum. If it has earned 


“interest that will go geo tanto in reducing his Tiability, but subject 


to that his liability remains. 

The final question with regard to the amount of interest that 
has been allowed against the appellant can be:disposed of in a few 
sentences. The rate is ra per cent. It appears, according to our 
notions in this country. a high rate of interest, but that has nothing 
whatever to do with the matter which their Lordships have to con 
sider. It may very well be that having regard to the local condi- 
tions in India, it is a very proper and reasonable rate to impose, and 
their Lordships see no reason whatever why any alteration should 
be made as to the amount. 

It follows, therefore, that this appeal, must “fail, and their Lord-. 
ships will humbly advise His Majesty that it be dismissed with costs, 

Barrow, Rogers and Nevill ; Solicitors for the Appellant. . 

T. L. Wilson & Co. : Solicitors for the Respondents, . 

A. TM. Appeal dismissed 
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Sir Lawrence Jenkins, and Lord Salvesen. 
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SUBA BIBI AND OTHERS. 


[ON ApreaL FROM THE HIGH Court or JUDICATURE AT 
ALLAHABAD | 


Oral svidênce-—Naluse of —Dewer— Evidence laid after a long time. 


When the evidence was laid, thirty-six years had elapsed since the date of the 
marriage and the verbal agreement as to the amount of dower money relied on. 
There was no documentary evidence, and the cage rested entlrely on the recollec- 
tion of persons who were present at the marriage : 


Held, that in such circumstances the oral evidence of an agreement must be 
clear and convincing in order to establish a claim against the estate of the man 
who was said to have been a party to it. : 


Appeal against the decision of the Allahabad High Court revers- 
ing that of the Subordinate Judge. 


The plaintiff appellant sued for payment of Rs. 75,000 as the 
amount of the dower debt due by the heirs of her late husband. 
The other facts appear from the judgment of their Lordships. 


Narasimham for the Appellant. 
Montgomery K. C. and Majid for the Respondents. 
The judgment of their Lordships was delivered by 


Lord Salvesen: In this suit the appellant sued for payment of 
Rs. 75,000 as the amount of the dower debt due by the heirs of her 
late husband, Mujib Ullah. The latter died in 1909, and the pre- 
sent suit was commenced in April, 1912. The appellant was married 
about thirty-six years before the date of suit and had lived with 
her husband till his death. Her allegation was that at the 
time of the marriage an agreement was made on her behalf with her 
husband that her dower was to be a lakh of rupees, As slie had 
succeeded to one-fourth of his estate the demand was correspond- 
ingly restricted. 

The Subordinate Judge held on a consideration of the evidence 
led before him that the appellant had established her case, but his 
judgment was reversed by the High Court, who gave decree in 
favour of the appellant for three-fourths of Rs. 107, fe. for 
‘Rs, 80-4-0, and otherwise dismissed her claim. The sum of Rs. 107 

tepresents’ ‘tho so-called “ fatmi” dower, or the legal minimum to 
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which the widow of a Mohammedan: is entitled. No question was 
raised as to the amount of the “ fatmi” dower if this’ is all to which 
the appellant is entitled. h y ' 

The issue - as thus eatirely one of fact, viz, whether the appel- 
lant had proved the agreement which she alleged. She adduced 
ten witnesses in support of her case, of whom the Subordinate 
Judge beld two to be unreliable, but as regards the others he con- 
sidered them respectable and worthy of credit, The respondents 
adduced six witnesses, all of whom the Subordinate Judge regarded 
as unreliable, and whom therefore he did- not believe. Their story 
was that at the time of the marriage the dower was settled to be 


‘ fatimai” or “ fatmi” dower. 


The High Court proceeded on the assumption that the evidence 
for the defence was interested and unreliable, but on an examina- 
tion of the evidence led on behalf: of the appellant held that she 
had failed to prove that her dower was fixed at'one lakh of rupees 
atthe time of her marriage with Mujib Ullah. This indeed was 
the main issue of fact which the appellant sought to establish, 
although in the course of the trial a mass of conflicting statements 
ag to the social position of the appellant’s family and the customary 
dower of female members was elicited from the witnesses ' examined 
on both sides. The materiality of this evidence if an agreement 
were clearly proved is not obvious, but, on the other hand, it afford- 
ed some test of the reliability of the witnesses on whom the appel- 
lant chiefly relied if the conclusion upon it was unfavourable to 
her contentions. 

When the evidence was led thirty-six years had elapséd since 
the date of the marriage and the verbal agreement ‘relied on. 
There was admittedly no documentary evidence, and the appel- 
lant’s case came thus to rest entirely on the recollection of persons 
who were present at the marriage. In such circumstances the 
oral evidence of an agreement must ‘be clear and convincing in 
order to establish a claim against the estate of the man whois said 
to have been a party to it. The Judges of the High Court have 
pointed out numerous matters on which the appellant’s witnesses 
gave evidence that was demonstrably false, and they accordingly 
reached the conclusion that their evidence in support of the allega- 
tion that the’ dower was fixed at one lakh was unreliable and ought 


to be rejected. 


It would serve no good purpose to Tecapitulate in ‘detail the 
grounds on which the High Court reached this conclusion, It will 
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be sufficient to indicate generally their Lordships’ own conclusions 
on the facts in controversy. 

The marriage between the appellant and Mujib Ullah wasa 
love match. The appellant was at time a beautiful girl of eleven or 
twelve years, while Mujib Ullah had already reached the compara- 
tively mature age of twenty-five. He was fond of hunting, and on 
one of his expeditions saw the appellant and fell in love with 
her. He kept the marriage a secret from his elder brother, 
the head of the family, but a good many of his relatives 
were present at it. The celebration was attended by many 
guests, variously estimated at roo to 500 persons. Had the appell- 
‘ant been a member of her husband’s family, in which the customary 
dower of females is proved to have been a lakh of rupees, or had 
she been of equal social standing, there would have been a strong 
probability that her people would have stipulated for a similar dower 
before consenting to the marriage. The truth, however, appears to 
have been that while her father had at one time had some interest 
in landed property, it had been confiscated owing to the part he 
had taken in the Mutiny, and both he and his sons were in very 
reduced circumstances. A good many of the appellant’s witnesses 
testified to their belief that they did a considerable business (very 
variously estimated) in grain and as money-lenders, but they are 
all open to the observation that they had very inadequate means of 
knowledge. A striking feature of the case is that the appellant's 
mother and two brothers, who are all alive (the eldest brother 
having alone died), were not called as witnesses. On the matter 
of their social position, and especially as to their financial circum- 
stances, they alone were ina position to give definite information 
which might have been borne out or checked by reference to 
accounts or other documentary- evidence... No evidence was led, 
apart from the appellant’s own statement in regard to a maternal 
aunt, as to what was the customary dower of females of the appell- 
ant’s family. It was argued that none was available, as the appell- 
ant had no sisters and no other female relatives whom she knew. 
Her ignorance, however, of other members of her family is commen- 
ted on by the Judges of the High Court, and certainly, if it be 
real, it suggests that the social importance of her family was much 
~ below that of her husband’s, which is the conclusion that their Lord- 
‘ships have arrived at on the other evidence in the case. 

_, Granting all this, there is no inherent improbability that the 
‘appellant's husband, infatuated as he seems to have been with 
"ben might not have agreed to so large a dower as a lakh of rupees 
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pS §f Ret relátives Bad insistéd on this asa contiition of the marriage, 
Wa. Of any such insistence there is no trace in thë evidence, and all thè 


ich ah efgons" who took "part in thé actual ‘celebration or-iri arranging the 
ges ace Yount of her dowar—the kazi, the vakil and: the witnesses—dre all 
shba Bibi- ‘ded Those who give evidence in the case were merely ‘guests 
Lord: Bass ‘who had no special interest in the matters.to which they’ depose ‘and 
‘whose’ evidence in chief is singularly’ bald and devoid of ‘detail 
‘Under cross-examination they made such divergent ` ‘staféments’ as 
“seriously to impair their reliability. Thus, to add only oné instance 
“to the many to which the High Court” Judges refer; twos of “thie 
“appellant's witnesses assert ` that Nasrat -Ullah (thé elder’ brother 
“of ‘the appellant's husband) was present -at the’ marriage, although 
E there i is one thing certain in the case “it is-‘that ihe riiartiage had 
‘been kept secret from him, as the brothers were on bad: ttm: “On 
‘hë whole, therefore, their ‘Lotdships are of opinion that the High 
“Court reached a correct decision ‘in holding’ thatthe appellaiit*had 
failed to prove the agreement ‘on which her claim was based, and 
they will humbly advise ‘His: Majesty that ‘the appe be dismissed 
_ With costs, 


= „Douglas Grant; Solicitor for the Appellant, l 
“Ja Turners: Solicitor for the Rospondents. f ae a, 
E an i Appeal dismissed. 
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1922. LAXMIBAI AND ANOTHER, 
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ennai oa [ON APPEAL FROM TAE Hicu Court or JUDICATURE at Bomnay.] 


<" Saranjam Grant—Land or royal skare of revenne—Presumption—Onus— 
Resumption by Government—Furisdiction of Civil Courts—Bombay Revenue 
. Jurisdiction Ack of 1876, Ss 4s 
A Saranjam grant may be either of the soil and the, ive. revenue. derived 
. from it, or a grant of the royal share of the revenue only. There is no presump- 
` tion that the grant is a grant of revenue only. The quality of original thé grant 
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must; be determined on. the facts.ineach casa: Suryanarayana v, Patanna,(1) 4 
Ghidamibara Steaprakgea v, Veeramma. Reddi tay g followod... | 

In the case of a Saranjam grant of the soil, the Government’s right of resumps 
tion cannot be questioned in the Civil Courts. S. 4 of the Revenue Jurisdiction 
(Bombay) Act of 1876 milita tes against puch jurisdhêtiên: eee m 


Appeal = a déerea eat the Bombay ‘High Coit rotering a 
déčrée of the’ District fudge’ of Dhatwar, “© +> 


“The respondents are the descendanis of one. Pandurangatao, who 
held- part of Hebli estate, ona Saranjam grant made by the ‘Govern- 
ment to one of his. ancestors. On Panduranga' 5 death, ‘the Govern- 
ment. resumed” the lands and made a fresh grant of them to the and 
defendant i in the suit. ` The respondent No. 1 filed the suit claim- 
ing ‘the estate. The main defence raised was that ‘under section 4 
of the Revenue Jurisdiction Act of 1876, the Civil Courts’ have’no 
jlifisdiction to question the resumption of the lands made by the 
Government. The trial Judge held that the grant was ‘of the boil 
and that he -haq ho jurisdiction to interfere with the resumption of 
the lands. The High Court, influenced by the view that there'is à 
presumption that à Saranjam grant was a grant of revenue only 
held that the burdén of proving that it was not so was on the party 
alleging’ it and reversed the decree of the trial Judge. `: The peer 
tary of State for India preferred the present appeal. : i 


` Lowndes K. C. and Brown for the Appellant : The decree of the. 


High Court is wrong. There is no presumption ‘that a Saranja. 


grant is a grant of revenue only. Tt may be ‘a grant of the land 


itself as in this case. Tho quality of the grant has to be determined 
on the facts of each case: Suryanarayana y. Patanna (1); Chidam-" 


bara Sivaprakasa v. Veerama Reddi (2). The plaint makes no meñ- 
tion of the point relied upon by the High Court that the ‘ancestors 
of the ‘plaintiff held the lands in full ownership. The only infer,” 
ence that can be drawn from the evidence is that the grant was 'ä ` 
grant of the soil. When once this is found, section 4 of tha Reve- ` 
nue Jurisdiction Act of 1876 ousts the jurisdiction of the Civil 
Courts to question the propriety of resumption by the Government. 


This was the view taken by the District Judge and it is the right ., 


view. . 
“De Gruyther K. C. and Parikh for ihe ‘Respondent (No. r): 


The grant was are-grant of the Saranjam by the Peshwa. It can . i 
only be a grant of the revenue only. At the time of either grant, | 
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the plaintiffs ancestor was in occupátion of the’ lands. Section 4 of- 
the Bombay Revenue Jurisdiction Act does not ` bar mg pait! in thp! 
Civil Court, . i a 
Lowndes K. C. replied. 
The judgment of their Lordships was delivered by 


Lord Salvesen: This is an appeal against a. decree of tho 
High Court of Judicature at Bombay, dated the 22nd December, 
16916, which reversed a decree ofthe District Judge of Dharwar, 
dated the 6th January, r913. The suit relates to a part of the 
Hebli estate, from which the plaintiff was evicted by the Govern- 

ment on the death of his grandfather, Pandurangrao. - Their 
object in doing so was to prevent partition of what they regarded 
as an impartible estate held under a grant of Saranjam. 

It is not necessary to recapitulate the facts which have.been 
very fully stated in the judgment of the District Judge of Dharwar 
or to consider the majority of the . points which were disposed of by 
him and on appeal by the High Court at Bombay. The sole issue 
which remains for determination is whether the Saranjam grant 
made by the British Government in favour of an ancestor of the 
plaintiff was a grant of the royal revenue only, or was a grant of the 
land itself, or of the whole revenue of the land coupled with a right 
tohold it. The learned District Judge held that the original grant 
by the Brith Government was a grant of the whole revenue of the | 
land, and that this carried with itthe right to make the best | possi» 


‘ble use of unoccupied land, The High Court at Bombay in revers- 


ing his decision held that the grant was one of the royal share of 
the revenue only and not of the soil. In reaching this conclusion 
it is impossible to resist the view that the judges of the High Court, 
were much influenced by their view that there isa „presumption 
that a grant of Saranjam is a grant of royal revenue: only, | and 
accordingly that the burden of proving that, in any particular case 
of Saranjam, it is a grant of the soil, lies upon the party alleging it, 
They relied upon various cases cited and which at that time seem. 
ed to establish this proposition. They had not, however, the bene- ` 
fit of two recent decisions of this Board, viz, Suryanarayana v, 
Patanna (1), and Chidambara Sivaprakasa Pandara Sannadhigal 
v. Veerama Reddi (3), in both of which it was held that there i is no 
such presumption, 
In conformity with these decisions their Lordships a are of opinion l 


(1) (1918) Li Re gg be Ae ap, (a). (1920) LAR. aot. Aves 
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that a grant of Saranjam “may be either ‘of the soil and the whole 
revenue derived from it, or a grant of the royal share of the revenue 
only.. It must be determined in each case upon the facts what 
was the quality of the original grant, although it may well be that 
itis ordinarily a grant of the royal revenue only. It may be that 
as.the plaintiff was dispossessed by the British Government in 1901 
there-is 4 certain onys upon the appellant to justify his dispossession, 
but this becomes of little materiality when evidence’ is adduced 
from which a conclusion in fact may beegitimately drawn. In the 
present case the oral evidence is of no value as supporting the plain- 
tif’s casé, and an inference must be drawn one way cr the other 
from the docaments that have been produced in the case. These 
have been examined in-detall by the District Judge on pages 35 
and 36 of the record, and their Lordships concur generally in the 
result of his analysis” It is plain that the original grant'was made 
in respect of political’ services: and while it is no doubt possible 
that the grantees were at that time the owners of the estate, and that 
all that the grant was intended to give them was.a release from 
payment of the royal share of the revenue, there is nothing in any of 
the documents produced which suggests such a limitation. On-the 
contrary in one of the early documents founded on the grant was 
made expressly.of the Kasba Hebli with its hamlets and Watnhal, 
with the Mahal Jukath and Mokassa “ with the whole of the dues 
and cesses and hidden treasures, exclusive, however, of the dues 
of Huckdars-and Inamdars,"” and the language of the other docu- 
ments isin similar terms. It is significant also that in the deed of 
partition executed by Pandurangrao in 1879, the property partition: 
ed is described as the Jahagir villages of Kasbe Hebli and Majre 
Watnahal and the Mouza of Talvai and Kurdapur obtained from 
the British. Government.” Throughout the documents there is 
no suggestion that what was conveyed was merely the royal share 
of-the land revenue. They assume throughout that the whole 
revenue of the lands was conveyed to the grantees and the amount 
of the nazarana which has been. levied from time to time appears 
to have. been based on the yearly revenue of the estate, “there 
being no. suggestion (as the learned District Judge says) that revenue 
derived by the holder as occupant, as distinct from Saranjamdar 
was not liable to nazarana,” All these considerations are sufficient 
in their Lordships’ opinion, to justify the inference that the original 
gtant, was a grant of the soil, 


It is significant as bearing on the result at which their Lordships 


have arrived, that the plaintif in his original plaint nowhere main- 
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PLC. tairied the view upon which the learned Judges of.the High Gourt 

per proceeded. His main claim was that he- was a ‘full owner of-the 
Secrétary öl State Property in dispute, and’ that the estate in question was.grahted-as. 
for India in Council. Sarva Inam hereditarily in recognition ‘of the ‘services -which. his 
Laxmibai. ancestors had rendered in assisting.the British in settling the coun- 
me) | conquered from the Peshwas. Tuis-claim‘ was rejected by the: 
ai District Judge and has now been admitted -by ‘the plaintiff :to “be, 


untenable, As an alternative to this claim, based on the grant by: 
the British Government, the plaint proceeds as follows == © .> ~ 

“Saranjam grant is a grant of the Revenue only, and the Govern- 
ment carjnot resume the Raitava rights which “the plaintiff and -his 
ancestors have been enjoying from ancient ttmes:: And even if the 
Saranam grant'be of the-soil, Government hds'no right to resume 
it... And the estate in suit is partible,” . -e° : 

It is not clear what is meant by “ Raitava rights ” but the stàte-- ` 
ment sufficiently discloses ‘that they; are rights of occupancy only 
and not of ownership, and a claim of this kind was strenuously 
maintained in the Lower Court with regard to the occupation of 
lands which were unoccupied at the date of the original grant. -This 
latter claim has now been abandoned. In ‘no ‘part of -the plaint 
is it possible to find a claim that the Saranjam grant was a grant of 
the royal share of the revenue only. It appears, however, that this 
point was argued, and it has not been the practice of their Lord-- 
ships to construe the. pleadings too strictly, or’to exclude a pléa,: 
which was not embodied in the plaint, from. being made an issue. 
in the case. The fact, however, that’ it did not occur to the plain-.. 
tiffs advisers to propound. this contention: on thd evidence which 
he adduced has a bearing on the question as.to the. EA inference | 
to be drawa in fact- from that evidente, FO eth Peg 

As the case was ` framed, the jurisdiction”6f the ‘Civil Courts in ` 
India was “apparently: not ousted. But in the view which their Lord- ' 
ships now take, the rights of the Government to resume these lands 
could not ‘be questioned in the Civil Courts. 

“In the result their Lordships will humbly advise His Majesty ~ 
that the decree of the High Court at Bombay should be vet aside ` 
arid the suit dismissed with costs, here and in the Courts below. a ties 

Solicitor, India Office: Solicitor for Appellant, ds a 
E. Dalgado: Solicitor for Respondents, -. - ‘ 
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pelo |. Before Mr. Justice. Macpherson, 
GOPAL LALL SETT, 
pr ocun D.. 
TARINEY CHAND BYSACK AND OTHERS.” 


Trustee—Decrse against executors—unborn person—Shebait. 
A died leaving two wives B and C, onp son Rby .B. and one son P. by C. 


The defendants were the sons of R. P hada son W, who, had a daughter L. whose 


sons were the plaintiff and the, defendant K. 


C died in 1841, having dedicated to the service of certain idols properties 
which were the subject of the present suit. By the instrument of dedication, 
she . appointed her grandson W to be shebait and “ malik,” W took out 


probate and possessed himself of the property left by C and died shortly thereafter, 
in 1842. 


W left a will appointing executors. At the time of his death,- his daughter L 
was only about a year old. By his will he directed his executor, inter alia, to see 


-that the worship of the idols was carried out (as established by, C) and sald, ‘“‘If 


male issue are born from the womb of my daughter such grandsons will ‘upon at- 


taining their ages take the whole of myproperty immovable, and movable from’ 


my said executors but they shall in equality with my said executors only become 
the shebaits of the said Thakooranee and the other idols, and will in the 
aforesaid manner perform the duties of the shewa or service.’ The will was 
duly ‘proved by the executors; who possessed themselves of W’s estate, including 


‘the property dedicated by C. The executors did not act as shebaits,but allowed 


the sheba , to be, performed by Ws step-mother S. 


A suit was instituted on the 27th August. 1846 against the executors of W, 
who were sued as executors of W and derivative executors of C, and the descen- 
dents of A, some of whom disputed the dedication by C and claimed to be entitled 
to the property. The matter was referred to the Master to inquire what property 
C died possessed of as stridhan, and what portion of her estate camo into the 
hands of W or his executors, and who would be fit and proper person to appoint, 


“to carry out the religious trusts of Cs will. 


_ On the 15th April, 1859, the Master reported that the present defendants 


a 


{sons of R) were fit and proper persons. And on the 7th June 1859 the Master's 
report was confirmed, and it was declared.that the three defendants were fit aod 
proper persons to execute and perform and keep up all the religious trusts in the 
will-of C,-—to receive the idols and jewels, and the balance of the rents and pro- 
fits kc. And the receiver was ordered to pay the income of the property to the de- 
fendants during their natural lives or until the further order of the Court to be by 


- © Suit No., 560 of 1876 on the Original side of the High Court. 


[See in this connection Purna Chandra Bysack ve- Gopal Lal. Sett (1908) 8 


C. bs J. 369 (387-88) where the prosent case was referred to aud the history 
the case set out in details, —Ed.] 
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them applied in the performance of the trusts ofthe will of C, they undertaking 
to make'the payments to the various persons mentioned in the decree. 

The plaintiff was born on the 2and January, Bso and the’ defendant K was 
born on the 6th October 1856. : 

The present suit was instituted for a declaration that the plaintif and the 
defendant K were the persons entitled to be shebaits and trustees, and not the 
defendants, the sons of R: ` 

Held, that L being a party to the former litigation, she and her son K were 
bound by the proceedings in the former litigation. 

That as the plaintiif claimed under the will of W to be shebaits & and entitled 
to execute the trusts of C’s will, and that as he was not born at the time W died, 
the sons of L took nothing under the will: Tagore v. Tagore (1). ` 

Suit for declaration. 

Mr. Branson for the Plaintiff. 

Mr. Bonnerje¢ for the Defendants. 

The following judgment was delivered by 


Macpherson J.—Gobind Chand Bysack had two wives Gonick 
Money Dassee and Bhuggobutty Dassee. 

The Defendants Tariney Chand, Mohim Chand and Nirmal 
Chand are the sons of Radha Kristo a son of ConuckMoney.- - - 

Bhuggobutty had a son Prawn Kristo who hada son Woodoy 
Chund, who had a daughter Luckey Money whose song are the 
plaintiff and the defendant Konnoy Lal. i 

So that the principal defendants are the grandsons of Gobind 
Chand by his wife Conuck Money and the plaintiff and the defend- 
ant Konoy Lall [whose interests are the same as the plaintiffs] are 
the great great grandsons of Gobind Chund by his wife Bhuggobutty. 

Gobind Chand died many years ago : and his wife Bhuggobutty 
died in 1841, having dedicated to the service of certain Idols and 
the properties which are the subject of the present suit. a 

By the instrument of the dedication, which was also her will, 
she appointed her „grandson Woodoy Chund to be shebait and 
“malik,” and to be her executor ; and she directed him to perform 
the service of the Issọree Thakooranee “agreeing therein with” 
his stepmother Shiboosoondory.Dassee, and as theretofore. . . .. 

Woodoy Chind took out probate and possessed himself-of the 


` property left by Bhuggobutty Dassee and died shortly thereafter, 


sanga eal 


in 1842: 
Woodoy Chand left a will appointing Roma Nath Tagore and two 


others his Executors. At the time of his death, his daughter Luckey 
Money (whose mothér had died) was only about a year old rand Be 


i 0) (1874) 1. A, Supp. 473 9B. L.R. 377; 18. W. R. 359 
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left rio other child, ‘By his will he directed his Executors to give Rs.3% 


a month for the maintenance of his daughter and for her “ sons and- 
daughters” and one thousand Rupees -for--his daughters marriage, 


He then directed the Executors to see that the worship of the Idols 
was carried oùt (as established by Bhuggobutty) and said, fourthly, 
“If.male ‘issue are born from the womb of my daughter such grand- 
sons will upon attaining their ages take the whole of my property 
immovable’ and movable from my said Executors but they shall 


in-equality with my said Executors only become the shebaits of the. 


said Thakooranee and the other Idols, and will in the aforesaid 
manner ‘perform the duties of the sheva or service: and if no male 
issue be born from the womb.of my daughter, in that case through, 
the said Executors or those established in their stead, or persons 
appointed, the said sheba shall always be performed &c.” R 

< This will, which contained many bequests, was duly proved by 
Romanath -Tagore and the other Executors, who possessed. 
themselves of Woodoy Chund’s estate, including the property dedi 
cated by Bhuggobutty. The Executors did not act as shebaits, but 
allowed the sheba to be performed by Woodoy Chund’s step-mother 
Shebooscondary, to whom they made the necessary payments. . 

Much litigation ensued in the Supreme Court, amongst the 
descendants of Gobind Chund Bysack some of whom disputed the 
dedication by Bhuggobutty and claimed to be entitled to the proper- 
ty. It commenced with a Bill filed on the 27th August 1846, against 
(amongst others) Romanath Tagore and the other Executors of 
Woodoy Chund who were sued as Executors of Woodoy Chund 
and derivative Executors of Bhuggobutty Dassee. The Court 
referred it to the Master to inquire what property Bhuggobutty died 
possessed of as sfvidhon, and what portion of her. estate came into 
the hands of Woodoy Chund or of his Executors,—and as to the 
carriying on of the sheba, and who had carried it on since Bhuggo- 
butty’s death—and who would be a fit and proper person to appoint 
to carry out the religious trusts of Bhuggobutty’s will, 

The Master made his report in November 1857, setting out the 
‘property dedicated etc, and finding that the worship had been per- 
formed by Shibooscondery, and that she was a fit and proper person 

` to be appointed to execute the trusts of Bhuggobutty’s will etc, In 
confirming this Report, the Court [ by its decree of the r4th Decem- 
ber 1857 | directed the income of the estate to. be-paid to Shiboo- 
soondery for the:purpose of performing the worship and i the 
“surplus as directed by the decree. .. 

-° $hiboosoondary having died ` Just about. that time. and before 
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the decree was finally passed, it was referred back to the Master to 
find a fit and proper person or persons to perform the trusts of 
Bhuggobutty’s will in her stead. , 

Upon the rsth of April 1859, the Master reported that the three 
defendants ,Tariney, Mohini, and Nirmal as the grandsons of Gobind 
Chund were fit and proper persons, Andon the 7th June 1859, 
the Master's Report was confirmed, and it was declared that these 
three defendants were fit and proper persons to execute and perform 
and keep up all the religious trusts in the will of Bhuggobutty 
Dasee,—to receive the Idols and jewels, and the balance of the 
rents and profits etc. And the Receiver was ordered to pay the 
income of the property to Tariney, Mohini and Nirmal monthly 
during their natural lives or until the further order of the Court to 
be by them applied in the performance of the trusts of the will of 
Bhuggobutty Dassee, they undertaking to make (out of the surplus) 
the payments to the various persons in the decree of the r4th 
December, 1857, mentioned. 

The ‘Executors of Woodoy Chund carried out the directions 
given by this decree, and were discharged : and the defendants Tari- 
ney, Mohini and Nirmal have ever since received the income and 
have in fact enjoyed the property subject to carrying out the direc- 
tions of the decree. 

The Defendant Konoy Lall was born on the 6th of October 1856, 
and the plaintiff was born on the aand of January 1859. 

The object of the present suit is to reopen all these old proceed: 


_ings and to have it declared that the plaintiff and the defendant 


Konoy Lall are the persons entitled to be såečaits and Trustees, and 
not the defendants Tariney, Mohini and Nirmal. 

It seems to me that the plaintiff has no good cause of action. 
` -His mother Luckeymoney was a party to the old litigation and 
is bound by the proceedings in it so also apparently is the defendant 
Konoy Lall. And it may be doubted whether the interests ‘of the 
plaintiff himself (even on his own view of his position under the 
will of Woodoy Chund) were not sufficiently represented then, not- 
withstanding that he was born six months before the final decree in 
June 1839. 

However that may be, it is under the will of Woodoy Chund that 
the plaintiff claims to be shadaits &c, and entitled to execute the 
trusts of the Bhuggobutty’s will, But he was not born, nor was Konoy 
Lall born, at the time Woodoy Chund died: and their mother 
Luckeymoney was then only a year old. These being the circum- 
stances, it is clear that under the recent decisions on this question 


~ 
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[in Zagore v. Tagore (1), and other cases ] I must hold that the 
plaintiff and Konoy Lall the sons of Luckeymoney took nothing 
under the will of Woodoy Chund. But if they do not take under 
Woodoy Chand’s will his daughter Luckeymoney is his heiress 
and takes his Estate, standing between her sons and the succession. 
This is fatal to the plaintiff’s right of suit. It is stated that Luckey 
money is ready to execute a deed of reliquishment in favour of her 
sons. But it is too late to think of that at the hearing or settle- 
ment of issues. As the case has been laid before the Court the plain- 
tiff is certainly not entitled to sue. Therefore it is unncecessary to 
proceed further with the suit which accordingly is dismissed with 
costs g. i | 

Trotman and watkins: Solicitor- for the Plaintiff. 

Remfry & Rogers: Solicitors for the Defendants. 


A. T. M. Suit dismissed. 


(1) (1872) 1. A. Supp. 47 ; 9 B. L, R. 3773 18 W. R. 359. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Chotsner. 


GORA CHAND HALDAR AND ANOTHER 
v, 
RAKHAL CHANDRA GHOSE AND OTHERS. 


Rent, commutation of-—Bengal Tenancy Act (VIIL of 1885), Sec. 40—Notice, 
if to be served—-Notice, non service of, effect of-—~Order. of Revenus Officer, 
without Jurisdiction, affect on civil Court. 


No order for commutation of reat under section 40 of the Bengal Tenancy Act” 
is to be made till notice of the application has been served. An order made with- 
-out service of notice, is slira sires. 


An order under section 40 of the Bengal Tenancy Act, made by Revenue 
Officer -without Jurisdiction does not bind the civil Court: Sadu v. Pran 
Krishna (1). 


Appeal by the Plaintiffs, 
Suit for recovery of arrears of rent, 
en Appeal from Appellate Decree: No. 934 of 1970, against the decree of 
P. C. De, Esq, District Judge of Birbhum, dated the 13th November, 1919; 
reversing that of Babu Nisikanta Guba, Munsiff of Rampurhat, dated the 14th 
February, 1919. i ate 
U) (1917) L L. R, 45 Cale. 769. ji ` 
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` The material facts appear from ‘tbe judgment. i 
Babu Mohes Chandra Banerjee (for Babu Pramatho Matt 
Bandopadhya) for the Appellants. 


Babus Brojo Lal Chakrabutty, Khitis Chandra Chakrabutty 
and Panchanan Ghosal for the Respondents. 


The judgment of the Court was delivered by 


_Mookerjee J :— This is an appeal by the plaintiffs in a suit for 
recovery of arrears of rent on the-allegation that the rent is payable 
in kind. The tenant defendants urged that rent was payable not 
in kind but in cash, and in support of this contention they relied 
upon a mutation order, made by an Assistant Settlement Officer on 
the 17th July 1912, and amended on the znd September rora. 
The plaintiffs thereupon assailed the validity of the mutation order 
on a variety of grounds. The Court of first instance came to the 
conclusion that the order was ultra vires and afforded no defence ° 
to the claim. Upon appeal the District Judge has held that rent 
has been validly commuted by an order under section 40 of tue 
Bengal Tenancy Act, which cannot be successfully impeached by 
the appellants. Ont the present appeal, we are invited to consider 
which of these conflicting views is correct. 5 

It is plain from the materials on the. record that no notice of 
the application for commutation was served upon the plaintiffs who 
are some of the landlords of the tenant defendants. The plaintiffs 
contend accordingly that the mutation order is not operative as 
against them, Section 40 sub-section (2) provides that an applica- 
tion.may be made to one of the revenue authorities mentioned 
therein.for commutation. In the present case, such an application 
was made by the tenants Although the section does not state 


-explicity that no order for commutation is to be made till oppor- 


tunity has been afforded to the party liable to be affected thereby 
to appear and contest the application, it is obvious on first prin- 
ciples that. no order should be made till notice of the application 
las been served. The object of the application for commutation 
is to secure an alteration of the most essential element of the 
tenancy, namely, the rent. Itis of the utmost importance to the 
parties whether the rent is to be payable in kind or in cash ;. and 
if the rent is to be paid in cash what sum should be taken as the 
proper amount payable in lieu of rent previously paid’ in kind. 
An order of this description cannot justly be made without notice 
to the party affected. We must consequently hold that the order 
was made without jurisdiction. This is nota case where proceed- 
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ings: properly. initiated have been notified. to the parties concerted, 
but there has been’ an irregularity in the service’ of ‘hotice. Here 
the revenue authorities assumed jurisdiction over persons ‘who 
would be affected by their order without any notice served upon 
them. In such circumstances, the order must be regarded as utra 
vires. As was observed by Willes J. in Cooper v. Wandsworth (1), 
“a tribunal which is by law invested with power to affect the pro- 
perty of one of Her Majesty’s subjects, is bound to give such 
subject an opportunity of being heard ‘before it proceeds ; that rule 
is of universal application and fourided upon the plainest principles 
of justice.” There can be no dispute that an order under section 
40, made by a revenue officer without: jurisdiction, does not bind 
the civil Court, see Jadu Nath Manna v, Prankrishna Das (2). 
The result is- that this appeal is allowed, the decree ofthe 
District -Judge set aside and that of the Court of first instance 
restored with costs both here and in the lower appellate Court. 


A. T. Mi Kyr 4 KN Appeal lig 


u) (1863) 14 C. B. N. S. 180 (190). ; (2) (1917) L L. Rus Calc. 769. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Chotsner. 


FAIZUDDIN AND OTHEnS. 
v. 
ASRAB. ALI AND OTHERS,” 


E E A if Jor a term.of year or not—Test——Option to continue 

the lease—Registration Act (XVI of 1908), Sec. 19 (d). 

In the determination of the question whether a lease is for a term of year or 
not, the test to be applied is, whether there is ‘a present demise for a year only 
or for a period of more than one year. SAN 

Where there i is no demise for a longer period than one year, the fact that the 
tenant has the option at the end’ of the term of one year to continue his tenancy 
does not make the lease a lease for a longer term than one year. 


# Appeal from Appellate Decree No. 893 of 1920, against the decree of O. 
M. Martin Esq, District Judge of Tipperah, dated the 2nd January, 1920, 
reversing that of Babu Annada Prosad eas Munsif of Comilla, dated 
the 15th February, 1919. 
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Clause (d) of section 17 of the Registration Act appl es when the lease is 
for a term longer than one year: $ugdesh v. Abedollah (1). 
Appeal by the Plaintiffs. 


Suit for recovery of possession of land. 
The material facts appear from the judgment. 
Babu Hemendra Kumar Das for the Appellants. 


Babus Baranasibasi Mukherjee and Sasadhar Roy (I) for the 
Respondents, | . 


The judgment of the Court was delivered by 


Mookerjee, J :—This is an appeal by the plaintiffs in a suit for 
recovery of possession of land on declaration of title. The trial 
Court decreed the suit. On appeal that Judgment was reversed. On 
second appeal to this Court the case was remanded to the lower 
appellate Court for reconsideration. After remand, the District 
Judge adhered to the opinion previously expressed by him, with the 
result that the suit has been dismissed. On the present appeal, the 
plaintiffs have contended that the decision of the District Judge 
is erroneous, as he has excluded from consideration a lease granted 
on the 7th April 1883 on the ground that the document, though 
compulsorily registrable under section 17 of the Indian Registration 
Act, had not been duly registered. Section 17 provides that a lease 
of immovable property from year to year or for any term exceeding 
one year or reserving a yearly rent shall be compulsorily registrable, 
The question for consideration, consequently, is, whether the 
document now before us is a lease from year to yearor for a term 
exceeding one year or reserves a yearly rent. The lease purports 
on the face of it to be a settlement for aterm of one year. The 
lease states that the tenant had presented himself, that he had 
prayed for a settlement for the year 1290 for a term of one year, 
and that the lease was accordingly granted on condition that an 
annual rent of Rs. 6 would be paid. The document then proceeds 
as follows: “ If you do not pay the rent, year by year, at the 
expiry of the term, we will settle the jote elsewhere or bring the 
lands in our possession. To this you will not be able to make any 
objections, You will not get credit for any rent which is paid, with- 
out obtaining a receipt, and even after the expiry of the term of this 
pottah, if you pay to.us, year by year, the settled rent, year by year, 
without objection, we will not settle the said lands elsewhere. To 
this effect we give you settlement by this anumati patiah for the 
year 1290 B. S, for a term of one year.” 


(1) (1870) 14 W. R68. 
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It will-be observed that the document is described as a settle- 
ment for a term of one year in at least three places. But it is ar- 
gued on behalf of the respondent that if all the terms of the lease 
are examined, it will be found that the lease was for more than a 
year, The test to be applied is, whether there was a present demise. 
for a year only, or for a period of more than one year, The appli- 
cation of this test leads to a conclusion unfavourable to the res- 
pondent. If there is a present demise for more than a year, the legal 
consequence follows that the tenant has not the option to vacate 
the Jand at the end of a year. If from the inception of the tenan- 
cy, he is a tenant from year to year, he must terminate the tenancy 
by an appropriate notice. On the other hand, the lease makes it 
abundantly clear that the tenant was allowed the option to quit the 
land without any notice at the end of the term of one year. He had 
the option to continue in occupation of the land upon payment of 
rent and if he chose to exercise that option his possession thereafter 
would te not that of a tenant for one year but of a tenant from 
year to year. This is exactly what happened in the case of Boyd 
v. Kreig (1), where Trevelyan J. held that the mere fact that the 
tenant had the option to review the period for which the lease was to 
run did not make the tenancy a tenancy in excess of one year. This 
accords with the, decision in Hand v. Hall (a), which shows that the 
existence of the option does not create a lease for a term exceeding 
one year. A similar view has been adopted in the cases of Khayali 
v. Hussain Bakhsh (3), and Apu Budgavda v. Narhari Annajee (4), 
The decision in Bhobani Mahto v. Shib Nath Para (5) is clearly 
distinguishable ; Although the lease in that case purported to bea 
lease only for a year, there was a covenant that the usufructuary 
mortgagee would continue till the loan was repaid. Upona consi- 
deration of all terms of the lease the Court held that the lease was 
for a period longer than a year. A similar remark applies to the 
decision in Venkatachellam Chetti v, Andian (6). There also 
although the lease purported to be a settlement for a year, there 
was a covenant that the tenancy would continue until another docu- 
ment was executed, and the Court found that the deed taken as a 
whole created a tenancy for a longer period than one year. 

We are of opinion that in the present case there was no demise 
for a longer period than one year and that although the tenant had 
„the option at the end: of the term of one year to continue his 


(1) (1890) I. L. R. 17 Cale, 548. (2) (1877) L. R.2 Ex. D. 355. a 
(3) (1886) 1. L. Ro 8 All. 198. (4) (1878) LL. R. 3 Bom. ar, 
(5) (1886) L L, R. 13 Cale, 113. (6) (1881) I. L, R. 3 Mad. 358. 
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Civit. tenancy, that did not make the lease a lease for a- longer term 
oaa than one year. From this point of view it must he held that thè 
document was not compulsorily registrable. ; 
r aan It has next been contended that the lease reserves a jani rent,- 
Asrab Ali. It is plain, however, that this cannot be treated as a’ lease reserving. 
Mookerjee, 9. a yearly rent, inasmuch as there was a present demise for one year.: 
= Clause (d) of section 17 of the Indian Registration Act appliés when 
tlie lease is for a term longer than one year. This position is 
supported by the decision: in Jugdesh Chunder Biswas v. Abedol- 
lah (x). The decision in Mokunto Southo Prosad Das v. Parasu 
Padhan (2), mentioned on behalf of the appellants is san distin- 
Suan let 

The result is that this sabe is allowed, the decree of the Dis- 
trict Judge set aside andthe case remanded to him for reconsidera- 
tion. The lease will be treated as part of the evidence, provided 
its genuineness is established. The District Judge will then consi- 
der whether’ the boundaries given in this document advance the 

case of the plaintiffs, Costs will abide the result. 


AT. Me ys Appeal allowed; Case remanded. 


eee 
Faizuddin 


“(aj (1870) 14 W. R. 68. > (2) (1876) 26 W. R. 9% 


Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Chotsner. 


Civin. KEDAR NATH SADHUKHAN AND OTHERS 
igas . v. l 
Ro _ MADHU SUDAN DAS AND oTuERS.* 


May, 18, 19. 


Sjectment—Fermanent tenancy—Long possession and uniform payment of 
rent— Transfer of Property Act (LV of 1883), Secs 106—~4 Or mm ete arreter 
of Service on head member of joint family, 

,, Mere long possession and uniform payment of rent are not by themselves suffi- 

cient to make a tenant ‘a permanent one. The material elements are—the land 

had been let out for purposes of residence, that it had been so occupied, that there 

, “Appeal from Appellate Decree No, 2083 of 1920, against the decres of Babu 

Banwari Lal Banerjee, Subordinate J udge of Howrah, dated the sist June, 1920, 

, reversing that of Babu Kumud Nath Ray, Munsif of Howrah, dated” thé aand 

January, 1919; 


Vor: XXXVIL] HIGH COUR, 


had been instances of transfer and succession, and that structures were erected on 
the land. 3 


The- land was in occupation of two sets of tenants and notice to quit under secs 
tion 106 of the Transfer ‘of Property Act was served on the respective beads of 
two joint families: , j . MK 4 

Held, that the service was sufficient, notwithstanding that there was no proof 
of prior tender or delivery to each of the joint tenants personally, 


The word ‘or’ is an alternative word: Ælliott v. Turner (1). It is not always 
disjunctive, and is sometimes interpretative or expository of the preceding word: 
“Hills v. London Gas Go (a). i ` ' 


In section 106 of the Transfer of Property Act, the legislature uses the express- 
ion “ If such tender or delivery is not practicable” in one contingency, namely, 
when service is effected by fixing the notice to a conspicuous part of the property. 


Appeal by the Defendants, 
Suit for ejectment. 
, The material facts appear from the judgment. 
Babus Dwarka Nath Chuckerbulty, Gunada Charan Sen and 
Prasanta Bhusan Sen for the Appellants. 


Babus Ram Chandra Masumdar and Nagendra Nath Ghose ior 
the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J. This in appeal by the defendants in a 
suit for ejectment. The case for the plaintiffs was, that the 
defendants held as tenants and that their tenancy which was of a 
terminable character had been duly terminated by the service of 

` notice to quit. The Court of first instance held that the tenancy 
was permanent and dismissed the suit. Upon appeal the subordi- 
nate Judge has held that the tenancy was terminable and had been 
duly terminated before the institution of this suit. On the present 
appeal, the conclusion of the Subordinate Judge upon each of the 
two points in controversy has been assailed on behalf of the 
appellant. 

As regards the nature of the tenancy the Subordinate Judge has 
found that the tenants have been in occupation for more than 40 
years, and that during this period the rent has been paid at a uniform 
rate, The Subordinate Judge, however, has held that long: posses- 

` sion‘and uniform payment of rent are not by themselves -sufficient 
to justify the finding that the tenancy was permanent from its incep- 
tion. We are of opinion that the view taken by the Subordinate 
Judge is well-founded. l 


(t) (1845) 2 C. B- 446. - (3) (1860) 5H GN, 3129, 
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Our attention has been drawn to the decision in Skoroshi 
Charan Ghose v, Bhagloo Sak (1), as also to the judgment of the 
Judiciat Committee in Surendra Nath Roy v. Dwarka Nath Chakra- 
varty (2) Neither of these cases is of real assistance to the appel- 
lant. We have not in the present case the very material elements 
which existed in the decisions to which our attention has been 
invited, namely, that the land had been let out for purposes of 
re-idence, that it had been so occupied, that there had been ins- 
tances of transfer and succession, and finally, that structures had 
been erected on the land. In these circumstances it is impossible 
for us to bold that the view taken by the Subordinate Judge as to 
the terminable coaracter of the tenancy is erroneous in law. 


As regards the second point, the Subordinate Judge has found 
that the notice to quit was duly served. The correctness of his 
conclusion upon this point must be tested by a reference to the 
provisions of section 106 T. P. Act which governs this case. The 
second paragraph of that section provides that every notice under 
this section must be in writing, signed by or on behalf of the per- 
sons giving it, and tendered or delivered either personally to the 
party who is intended to be found by it or to one of his family or ser- 
vants at his residence or (if such tender or delivery is not practic- 
able), affixed to a conspicuous part of the property. In the case 
before us, the land was in the occupation of two sets of respondents 
—the Sadhukhans andthe Bags. The subordinate Judge has held 
on the evidence that the notices were duly served, because they 
were delivered to Kedar Nath Sadhukhan and Nagendra Nath Bag 
who were the respective heads of the two joint families. Ihe appel- 
lanis have contended, however, that even if these findings are 
accepted as correct, the fact of such delivery only raises the rebutt- 
able presumption that the notices had reached the other joint ten- 
ants. In support of this proposition, reliance has been placed upon a 
passage from the judgment by the Judicial Committee in the case of 
Harihar Bannerjt v. Kamsashi Roy (3) where Lord Atkinson states 
that in case of joint tenants, each intended to be bound, and that it 
has long ago been decided that service of a notice to quit upon 
one joint tenant is prima facie evidence that it has reached the 
other’ joint tenants. Reference is then made to the cases of 
Macas buey v. Crich (4); Doe v, Watkins (5), and Solton v, Kelly(6). 


(1) (1930) 32 C. be Je 85 _ (2) (1919) 24 C. W. N, 1. 

(3) (1918) 1. L, R. 46 Calc. 458 (480); 29 C. L. J. 137. 

(4) (1805) 5 Esp. 1963 8 R. R. 770. 

(5) (1806) 7 East 551; 8 R, R. 670. (6) 6 Ir. C. L. R. 367. 


n 
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An examination of the judgment in these cases shows that service on 
one of several joint tenants is prima facie sufficient for all, and 
that it has similarly been held that service on a corporation may be 
effected by a service on one of its officers: Doe v. Woodman (1) 
The case before us, however, is, as we have stated, poverred by the 
provisions of section 106 of the Transfer of Property Act. which 
lays down a precise and definite rule for the service of the notice 
to quit required by that section. Such notice must be tendered 
or delivered either personally to the party intended to be bound by 
it or to one of his family or servants at his residence or (if such ten- 
der or delivery is not practicable) affixed to a conspicuous part of the 
property. The appellant felt pressed by this provision and had 
to abandon the contention that tender or delivery to a member of 
the family is not suffiicient, unless an attempt bas been made to 
tender or deliver the notice personally to the party intended to be 
bound thereby. It is remarkable, however, that a very different set of 
rules has been prescribed by the Legislature for the service of sum- 
mons in suits and other judicial proceedings as is clear from an ex- 
amination of the provisions of Order 5 of the Civil Procedure Code 
of 1908. Under that order substituted service is permissible, only 
when an attempt to effect personal service has failed. Here, however, 
the plain language of section 106 indicates that service may be effect 
ed'in one or other of the modes prescribed. The appellant has thus 
been driven to contend that the term ‘or’ means—‘ or if, such per- 
sonal tender or delivery is impossible’ There are two manifest ob- 
jections to this interpretation. In the first place, the word ‘or’ 
is an alternative word, as was observed by Parke B. in Eliot v. Tur 
ner (2). It is, however, not always disjunctive and is sometimes 
interpretative or expository of the preceding word: Hilis v. Lon- 
don Gas Co. (3). But, no instances have been brought to our 
notice where the term ‘or’ is used neither as alternative nor as 
synonymous, In the second place, in section 106, the Legisla- 
ture uses the expression “if such tender or delivery, is not 
practicable,” in one contingency, namely, when service is 
effected by fixing the notice toa conspicuous part of the pro- 
perty. If the Legislature had intended that the mode previously 
mentioned should not be alternative but that recourse should 
be permissible to one of the modes only when the other had 
proved infructuous, the legislature could easily have framed the 
section in suitable terms. We are consequently of opinion that in 


(1) (1807) 8 Hast 228; 9 R. R. 422. 
(a) (1845) 2 C. B. 446. (3) (1860) 5H &N. 312, 
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the case before us, where there was a tender or delivery of the 
notice to the head member of the family, the service was sufficient, 
notwithstanding that there is no proof of prior tender or delivery 
to each of the-joint tenants personally. We hold accordingly that . 
the Subordinate Judge has correctly found that the notice was duly 
served, 

The conclusion follows that the tenancy was terminable and 
has been legally terminated. The decree of the Court below is 
affirmed and this appeal dismissed with costs. 


A. Te Ma Appeal dismissed, 


Before Sir Asutosh Mookerjee, Knight Judge, and Mr. Justice 
Chotsner, 


RAMKAMAT, BANIK SAHA 
2. 
` SYAM SUNDAR BANIK SAHA.* 


Limitation—Limitation Act ‘1X of 1908) Sch. I. Art. 120—Suit for construction 
of will Time, when runs—Specific Relief Act (I of .877), Ste. 42 Provito—- 
Purther relief—Declaratory sutt. 


A suit for construction of a will is governed by article 120 schedule lot. 
the Limitation Act, and the right to sue does not accrue from the death of the 
testator or the date of the probate of the will: Chukkun v. Loltt (1). So. 
long at least as the estate is in the hands uf the executor and the administration 
has not’been completed, the right to ‘obtain construction of the will isa continu- 
ing right. ` ney 


A suit for a declaratory. decree should not be dismissed on the ground that it is 
barred by the proviso to section 42 of the Specific Relief Act, ‘unless it is quite 
clear that the plaintiff should seek further relief which he has failed to claim, 
although suchirelief flows directly and necessarily from the declaration sought -- 
for. The proviso to section 42 forbids a suit for a pure declaration without 
further relief, but it does not compel a plaintiff to sus for all the reefs which, 
could possibly be granted or debar him from obtaining a relief which he wants, 
unless at the same time he asks for a relief which he does not want. 


Appeal by the ‘Plaintiff. 


*Appeal from Original Decree No. 61 of 1921, against the decision of “Mouly 
Osman Ali, Subordinate Judge of Dacca, dated the 6th RE gD =: 
(x) (1893) I. L. Ri 20 Cale, 906, 


Von, XXXVII.) HIGH COURT. 


Suit for construction of a will. 

The material facts appear from the judgment. 

Babus Rupendia Kumar Mitter, Navadwip Chandra Saka and 
Rama Prosad Mookerjee for the Appellant. 

Dr. Sarat Chandra Basak, Babus Kanai Lal Saha and Pramo- 
tha Noth Bandopadhya for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J:—This appeal is directed against a decree of 
dismissal made in a suit for construction of a will, One Krishna 
Prosad Saha Banik, the father of the plaintiffs and the first defen- 
dant made a testamentary disposition of his properties on the 3oth 
April, 1897. Probate was taken by the executors on the 13th Sep- 
tember, 1897, The present suit was instituted on the rsth August 
1919 for construction of the will and fora declaration that the tes- 
tator had died inteState with regard to all his properties except 
what he had specifically bequeathed to his widow and that the plain 
tiffs had thereupon become entitledjto two-thirds share of the estate 
left by their father by right of inheritance. The suit was defended 
on a variety of grounds which need not be enumerated for our 
present purpose. It is sufficient to state that the suit has been 
dismissed as barred by limitation. The subordinate Judge has 
held that right to sue for declaration that the father of the plaintiffs 
had died intestate and that they had thereupon taken shares as 
heirs to the properties left by him, must be deemed to have arisen 
from the time when the first defendant the surviving executor, put 
in an application for probate of the will or at the latest when the 
will was proved. 

The point in controversy in the present appeal is whether this 
view of the law is well-founded. The plaintiffs have not disputed 
that the period of limitation applicable is that provided in Art, 120 
of the second schedule to the Indian Limitation Act which provides 
that a suit for which no period of limitation is provided elsewhere 
inthe schedule must be instituted within 6 years from the date 
when the right to sue accrues. The defendant also has invoked 
the aid of the article; but the parties are not agreed as to the inter- 
pretation of the provision in the third ‘column namely, what 
isthe point of time when the right to sue accrues in cases of 
this description where the plaintif seeks to have construction of 
a will. The question appears to have been considered by this Court 
in the case of Chukhua Lal Roy v, Lolit Mohan Roy (1). In that 
case, a suit was instituted for the construction of a will alleged to 

(1) (1893) I. Li R, 20 Cale, 906 (924). u 
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Civit have been executed by Saroda Prosad Roy on the ryth Septem- 
1982. ber 1865. A codicil was added on 18th March 1868 just 
Rankena] before the death of the testator. As the will had been exe- 
i A = cuted before the Hindu wills Act came into operation no 
oa application for probate was made. The suit for construction was 


Mookerjee, J. commenced on the 13th February 1889. The plaintiff prayed as fol- 
lows: namely, first that the will and codicil of the late Saroda Per- 
shad Roy be construed and the rights and interests of Lalit Mohun 
and of all other parties, ifany, respectively, under the will be 
declared ; secondly that, subject to such dispositions as may be 
determined by the Court to have been validily made by the will, 
the rights and interests of the plaintiffs as heirs to the estate of 
Saroda Prosad Roy, deceased, under the Mitakshara law of inheri- 
tance, may be declared ; and, thirdly, that all necessary declarations 
and directions may be made and such reliefs may:be granted as 
under the circumstances of the case, may be fit. The suit was 
defended on the ground, amongst others, that the claim was barred 
by limitation. Thereupon the third issue was raised in the follow- 
ing terms: Is the suit barred by limitation. Tne District Judge 
discussed the question in the following terms: “ Regarding the 
suit as one fora declaration the question of limitation is not so 
easy to decide, for I find no provision in the Act expressly referr- 
ing to suits of this kind generally, though there are provisions 
respecting so.ne particular kinds of such suits. Art. 120 of the 
second schedule is the only one which seems to apply. This 
provides a limitation of six years from the date when the 
right to sue accrues, for all suits for which no period of limita- 
tion is provided elsewhere in this schedule. The question 
then is, when the right to sue accrued.” For the solution of this 
question, the District Judge relied upon the judgment of Sir 
Richard Garth C. J. in the“case of Kristomoni Dasi v. Nripendra 
Krishna (1). Where the Chief Justice had made the following 
observation: “In my opinion, under section 42, specific Relief 
Act, a person who is entitled to any right to property may, as a rule, 
institute a suit against any other person for a declaratory decree on 
any occasion when by word or deed, such other person may deny 
his right within the meaning ofthat section. There is therefore in 
the present case a recurrent cause of action on every refusal or 
neglect to pay over the surplus profits of the estate. Not only 
section 23 but also section ro of the Limitation Act applies to the 
case and the suit isin my opinion not barred as regards any 

(1) R. A. 29 & 30 of 1884, unreported, 
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part of the relief sought” The District Judge then proceeded to 
construe the will, and his decree embodied a declaration 
as to the effect of the provisions contained in the testament. 
An appeal was next preferred to this Court. Mr. Woodroffe who 
appeared on behalf of the respondent contended that the view 
taken by the District Judge upon the question of limitation 
was not correct. He formulated his argument in the following 
terms. . “ As to limitation, I say six years from the death of the tes- 
tator is allowed. Art. 141 does not interfere with this, as I have the 
estate against the heiress. My estate was adverse to her when I 
kept her out. I have held for myself from the death of Saroda ; and 
if the will does not give me an interest, I have been in possession 
for more than 20 years before suit.” In reply, Mr. Charles Paul 
argued that as to limitation the suit was one for construction of a 
will, and the cause of action did not arise when the widow was 
alive ; the plaintifs asked for a declaration and for an account. 
Mr. Justice Ghose who delivered the judgment of the Court over- 
ruled the contention that the suit was barred by limitation and 
observed as follows: “The suit is not for possession but for cons- 
truction of the will and codicil, and for a declaration of the plain- 
tiffs rights, as heirs to Saroda Prosad. Except in the few cases 
especially provided for in the Limitation Act (e. g. a suit to obtain 
a declaration that an adoption is invalid, or that an alienation by a 
widow is not binding ona reversioner) a suit for a declaratory relief 
of this nature cannot be held to be barred, so long as the right to 
the property, in respect of which the declaration is sought, is a sub- 
sisting right. So long as the widow was alive, the plaintiff’s right as 
reversionary heirs was a subsisting right. The right to bring a suit 
to construe the will and codicil and for a declaration of the plain- 
tiffs right, is a continuing right and may be claimed within the 
statutory period (whether it be rz years or 6 years under Art. 120) 
from the time when the plaintiffs become entitled to possession 
or other consequential relief. This suit having been instituted 
within six years is amply within time.” The Court then proceeded 
to construe the provisions of the will and adopted a construction 
contrary to that which had found favour with the District Judge. 
The matter was next taken on appeal to the Judicial Committee ; 
Lalit Mohun Singh Roy v. Chukken Lal Roy (1) The question 
of limitation does not appear to have been argued, although it was 
the interest of the respondent to support the judgment of the High 
Court on that ground. The judgment delivered by Lord Davey deals 
(1) (1897) 1. L, R. 24 Calc. 834. 
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with the question of construction and the view adopted by the Judi- 
cial Committee was that the construction adopted by the High 
Court could not te supported. The Judicial Committee accordingly 
proceeded to restore the decree of the District Court with a slight 
variation. It is inconceivable that the Judicial Committee should 
have considered the case on the merits, if the suit was obviously 
barred by limitation. We are consequently of opinion that the 
decision of this Court in Chukku Lal v. Lolit Mohun Roy (1), is an 
authority for the proposition that a suit for construction of a will is 
Governed by Art 120 of the schedule tothe Limitation Act, but that 
the right to sue does not accrue from the death of the testator or 
the date of the probate of the will. The case clearly shows that so 
long at least as the estate is in the hands of the executor and the 
administration has not been completed; the right to obtain cons- 
truction of the will is a continuing right. 

This view appears to have been recognised impliedly in numer: 
ous cases of construction of will to be found in the reports. Refer- 
ence may be made to the case of the will of Hari Das Dutt which 
was executed on the date ofthe death of the testator, the 3oth 


< October 1875. The probate -was taken out on the zoth December 


1875. The suit for construction was instituted on the rgth Decem- 
ber, 1904. There was no suggestion that the suit for construction 
was barred by limitation. The case was heard in the first instance 
by Woodroffe, J, then by a Special Bench and ultimately by the 
Judicial Committee. The judgments will be founded reported in 
Radka Prasad Mullick v. Ranee Mani Dussee (2), Radha Prasad v. 
Ranse Mani (3). Although the suit had been instituted after the 
lapse of nearly 30 years from the death of the testator, some of the 
questions of construction had to be reserved and were reserved, 
following the precedent of the Judicial Committee in Lalit Mokun 
v. Chukken Lal (4). The result was that there was another litiga- 
tion for construction of the will, for the determination of one of the 
questions which had been left open. (See the cases of Radha 
Prasad v. Rant Mani (5) and Rani Mani v. Radha Prasad (6). 
It is worthy of notice that even in this last judgment, another pos- 
sible question of construction has been left open and may give rise 
to a further litigation. Reference may also be made to the case of 


(1) (1893) I. L. R. 20 Calc, 906. 

(2) (1906) I. L. R. 33 Calle. 947.3 3C: L. J. 502. 
(3) (1908) I. L. R. 35 Calc. 896; 8 C. L. J. 48. 

(4) (1897) 1. L. R. 24. Calc. 834. 

(5) (1910) 1. L. R. 38 Calc. 188; 13 C. L. J. 183. 
(6) (1914) I. L. R. 41 Calc. 1907; 20 C. L. J. 348. 
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Purna Chandra Bysack v. Gopal Lal Sett (1), which arose out of a 
suit instituted in 1904 for the construction of a will executed on the 
agth May, 1841. It was not suggested before this Court or the 
Judicial Coramittee, Gopal Lalv. Purna Chandra (a), that the 
suit was barred by limitation Reference may again be made to 
the cases of Jehangir. Dadabhoy v. Kai Khusru Kavasha (3) and 
Kai Khusru Besonji w. Shirinbai (4), where the suits for construc- 
tion of wills would have been obviously barred by limitation, if the 
view adopted by the Subordinate Judge in this case and urged by 
the respondent had been the law. 

The view we take is in no way inconsistent with the decision of 
this Court in Mokabharat Sahay. Abdul Hamid Khan (5) whee 
reference is made to the decision in Chukkun Lal v, Lolit Mohan(6), 
On the other hand, it isin agreement with the view adopted by 
Chatterjee and Richardson JJ. in Zark Nath v. Syama Charan(7). 
We are consequently of opinion that the suit should not have 
been dismissed as barred by limitation onthe ground that the 
suit had been instituted after the lapse of more than 6 years from 
the death of the testator or the application for grant of probate or 
the issue of probate, The plaintiff contends that the administration 
of the estate has not yet been completed, The first defendant, the 
surviving executor, -also urged in his written statement that the ad- 
ministration of the estate has not yet come to an end. In such cir- 
cumstances, it is plain that the questions of construction may arise 
and may require decision, if for no other purpose, at least for the 
į urpose of guiding the executor in the discharge of his duties. 

It is now necessary to consider two further points. In the first 
place, an objection was taken in the Court below that the necessary 
parties are not before the Court. No opportunity was allowed to 
the plaintiffs to bring such parties before the Court. The plaintiffs 
have offered to add as defendants all persons who are likely to be 
interested in or affected by the determination of the question of 
construction of the will. This will accordingly be done as soon 
as the record reaches the Court below. ` 

In the second place, it was suggested that the suit could not be 
maintained as a suit for declaration without consequential relief in 
view of the provisions of section 4a of the Specitle Relief Act. We 

(1) (1907-8) 8 C. L. J. 369. 

(2) (1941) L. R. 49 I A. 100; 36 C. L. J. 57. 

(3) (1914) I. Re 42 L. A. 71;1. L. R. 39 Bom. 296. 

(4) (1918) L. R. 45 1. A. 257; 1. L. R. 43 Bom. 88. 

(5) (1904) 1 C. L. J. 73- (6) (1893) 1. L. R. 20 Cale. 906. 

(7) 11916) 36 1. C 3792. 


487 
Civin, 
19232. 
nt 
Ramkamal 
Pe 
Syam Sundar. 
Bookerjee, F. 


488 


Crete. 
12a: 
-w 
Ramkamal” 


Ds. 
Syam Sundar. 


Mookerijee, F- 


THR CALCUTTA LAW JOURNAL [Von XXXVIT. 


are of opinion that there is noforcein this contention. The true effect 
of section 42 was explained by this Court in Joy Narain Sen Ukil v. 
Sri Kantha Roy (1). The expression used by the Legislature is not 
“ other relief” but “further relief.” A suit for a declaratory decree 
should not be dismissed on the ground that it is barred by the 
proviso to section 42 of the Specific Relief Act, unless it is quite 
clear that the plaintiff should seek further relief which he has failed 
to claim, although such relief flows directly and necessarily from the 
declaration sought for. The proviso to section 42 forbids a suit for 
a pure declaration without further relief, but it does not compel a 
paintiff to sue for all the reliefs which could possibly be granted 
or debar him from obtaining a relief which he wants, unless at the 
same time he asks for a relief which he does not want. In the 
present case, it is impossible for us to say that the plaintiffs at the 
present time, tequired any relief other than the construction of the 
will. Ifthe plaintiffs are not successful in maintaining their view of 
the legal effect of the provisions of the will, no further question 
arises. If they are successful, it’: wouldfbe for them to determine 
what relief, if any, they should seek on the basis of the construction 
which may ultimately be adopted by the Court. If they are success- 
ful in this litigation and thereafter institute a suit for further relief, 
such questions as may arise will be decided, including the question 
of limitation in relation to any possible claim for administration, 
accounts or possession. It is to be distinctly understood that if the 
plaintiffs succeed in maintaining their view of the legal effect of the 
will, there will be no declaration in the decree to the effect that they 
had a subsisting title at the date of the commencement of this liti- 
gation. The sole question for decision is, what is the legal effect 
of the provisions made by the testator in his will Such cons- 
truction cannot prejudice the determination of other controversies 
which may arise between the parties in future, | 

The result is that this appeal is allowed the decree of the Subor- 
dinate Judge set aside and the case remanded to him for cons- 
truction of the will. 
"The appellants are entitled to their costs of this Court. ‘The 
costs in the Court below will abide the result of the trial of the 
suit, | i 
A, T, M. Appeal allowed, 


(1) (1921) 26 C. W, N, 207. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Chotsner. 


JANAKI BALLAV ROY AND OTHERS 
D. 
NAT MANDAL.* 


Reni—Enhancement—Enhanced rini not paid immediately preceding! e period 

Jor which rent claimed—Bengal Tenancy Act (VIII of 1885,) Sec. g cl (a) 

Proviso-and Sec. so— Reni enhanced not in writing registered. 

The true effect of section ag of the Bengal Tenancy Act is that ther is no pere 
manent enhancement when there is an attempt to increase rent with ut writing 
< registered. The legislature allows the landlord to realise rent at the increased rate 
when the rent at that rate has been actually paid for a continuous period of not 
less than three years Immediately preceding the period for which rent is claimed. 


Enhanced rent was actually paid from 1314 to 1319 but notin 1320. The 
rent was not enhanced; by writing registered. A suit was brought claiming rent at 
enhanced rate for 1321 to 1324. 

Held, that the plaintiff was not entitled to claim rent at enhanced rate, 

Section 50 of the Bengal Tenancy Act eontemplates a case where a tenancy 


has been held, at a certain rate ; section 39 to a case where rent has been actually 
paid for a period of three years. 


Appeal by the Plaintiffs. 


Suit for increased rent of Rs. 2-5-6 gds in addition to the pre- 
existing rent of Rs. 18-11-12 gds. 


The material facts appear from the judgment, 
Babu D. N. Bagchi for the Appellants. 


7. Dwarka Nath Mitter, Babus Bireswar Bagehi and Narayan 
Pie Kar for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J :—The only substantial question argued in this 
appeal is, whether the Subordinate Judge has rightly dismissed the 
claim for the increased rent of Rs, 2-5-6 gds, claimed by the plaintiff 
in addition to the pre-existing rent of Rs, 18-rr-r2 gds., It is con 
ceded that the rent was not enhanced by writing registered as requir- 
ed by clause (a) of section 29 of the Bengal Tenancy Act. Conse- 
quently, the plaintiffs are driven to rely upon the first clause to the 
proviso which runs as follows : “ Nothing in clause (a) shall prevent 
a landlord from recovering rent at the rate at which it has been 

"Appeal from Appellate Decree No. 1171 of 1920, against the decree of Babu 
Satis Chandra Basu, Additional Subordinate Judge of Rajshahi, dated the rath 


February, 1920, modifying that of Babu Kiran Chandra Mittra, Munsif of Malda, 
dated the grd February, 1919. 
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actually paid for a continuous period of not less than three years 
immediately preceding the period for which the rent is claimed.” 
This proviso however is of no assistance to the plaintiffs. The first 
of the four years for which rent is claimed in this suit is 1321. To 
entitle them to the benefit of the provisions contained in the pro- 
viso the plaintiffs must establish that the increased’ rent which 
they now claim has been actually paid for a continuous period of 
not less than three years immediately preceding 132t. But it is 
not disputed that the increased rent was not paid in 1320,- The 
plaintiffs contend, however, that as rent at the increased rate was 
actually paid from 1314 to 1319, the requirements of the proviso 
have been fulfilled. We are of opinion that there is no -foundation 
for this contention, which is opposed to the plain language of the 
statute. The argument of the appellants is based upon the fallacy 
that if rent has been paid at the increased rate for three years 
or longer, the rent of the holding has become permanently increas- 
ed, as if there had been an increase by writing registered. 
That is’ not the effect of the provisó. The tnie effect of 
section 29 is that there is no permanent enhancement when 
there is an attempt to increase rent without writing registered. 
But still the legislature allows the landlord to realise rent at 
the increased rate, provided rent at that rate has been actually 
paid for a continuous period of not less than. three years imme- 
diately preceding the period for which rentis claimed. If. the 
landlords do not bring themselves within the precise. language of 
this clause, they are not entitled to the benefit. In the Court below, 


” reliance was placed by way of analogy upon section 5o of the Ben- 


gal Tenancy Act ; but as the Subordinate Judge correctly pointed 
out whereas Section so contemplates acase where a Tenancy has 
been %eld at a certain rate, Mohini v; Preo (1), section- 29 applies 
only to a case where rent has been actually gaid for a period of 
three years. We are of opinion that the claim for enhanced rent 
has been rightly disallowed. 

The result is that the decree of the Subordinate. Judge is affirm- 
ed and this art dismissed with costs. 


A. T, M Ai Appeal dismisssd, 


(1) (1922) 35 C. Ls J. 309. 


ry 
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Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr, Justice Chotsner. i 


BHAIRAB CHANDRA DUTT AND OTHERS 


2. 


_ KALI KUMAR DUTT AND OTHERS. 


Appeal~Order for retrial—Inkerent power—Civil Procedure Code (Act V of 
1908), O. 4t, R. 27—Entry in record-of-rights-~Presumption—Document, 
production of, in appellate Couri—Impossibility of production in primary 
Couri, 

An order allowlng the appeal, setting aside the decree of the primary Court 
and directing a retrial of the suit with reference to a certain document, can be 
made by the appellate Court in the exercise of its inherent power: Ghkusnact v, 
The Allahabad Bank Ld. (1). Such an order is a decree and an appeal can be 
preferred against it under section 96 read with section 100 of the Code of Civil 
Procedure. 

Order 41, rule 27 of the Code of Civil Procedure authorises the Court to afford 
opportunity to a party litigant to adduce additional evidence if the appellate Court 
requires a document to be produced or a witness to be examined to enable it to 
pronounce judgment or for any other substantial cause. 

An order of the Settlement authorities pronounced in proceedings which are 
inter parties is not conclusive; a presumption attaches to the order finally pub- 
lished under the Bengal Tenancy Act. 

The record-of-rights proceedings, which were inter partes, were in progress 
. during the pendency of the trial in the primary Court; but the order for final 

publication had not then been made. The order for final publication was made 
during the pendency of the appeal : i 

Held, that the appellato Court could direct a retrial of the suit with reference 
to the entry In the record of rights and such other evidence as might be adduced 
by both the parties. 


Appeal by the Defendants. 

Suit for partition. 

The material facts appear from the judgment. 

Babu Jyotir Bhushan Bhattacharjee for the Appellants, 

Babu Upendra Kumar Roy for the Respondents, 

The judgment of the Court was delivered by 

Mookerjee J:—This is an appeal by the defendants in a 


ë Appeal from appellate -Decree No. 1258 of 1920, against the decision of S. 
K, Ghose Esq., District Judge of Tipperah, dated the and March, 1920, reversing 
that of Babu Girindra Nath Mookerjee, Subordinate Judge of Tipporah, dated the 
roth August, 1918. f l 

(1) (1917) E L. R, 44 Calc, 929; 26 C. L. J- 49, 
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suit for partition against an order for retrial of the matters in con- 
troversy. The defendants resisted the claim of the plaintiffs in the 
primary Court on the allegation that the land had been previously 
partitioned by metes and bounds and that they and their predecessors 
had been in separate possession for more than a century. The 
Subordinate Judge held in favour of the defendants and dismissed 
the suit. Upon appeal the plaintiffs asked for permission to adduce 
in evidence an entry in the record of rights which had been finally 
published on the 5th August rgrg long after the decree of dismissal 
had been made by the trial Court on the roth August 1918. The 
District Judge came tothe conclusion that before the matters in 
difference were finally decided, the entry in the’ record-of-rights 
should be taken into account. In this view, he allowed the appeal, 
set aside the decree of the court of first instance and directed a 
retrial of the suit with reference to the entry in the record-of-rights 
and such other evidence as might be adduced by both the litigants, 
Against this order for rettial, the defendants have preferred this 
appeal. - ` 
On behalf of the plaintiffs, a.preliminary objection has been 


- taken that the appeal is inéompetent because the order was not and 


could not ‘have been made under Order 41 Rule 23 Civil Procedure 
Code. We are of opinion that there is no force in this contention. The 
order does not purport to have been made under Order 41. Rule 23. 
It has been made in the exercise of inherent power of the Court, as 
explained by the Full Bench in Gdusnavi v. The Allahabad 
Rank (1) The order so made ig a decree which reverses the 
decree of the Court of first instance and depriv.s the plaintiffs 
of the valuable right they had acquired thereunder. The appeal 
is, consequently, competent, not as an appeal from order under 
Order 43 Rule r sub-rule (u) but as an appeal from a decree under 
section 95 of the code read with section roo. Indeed, the appel- 
lants have described this appeal not as an appeal from an order, 
but as an appeal from a decree. The preliminary objection cannot 
be sustained and must be overruled. 

The appellants have assailed the order of the District Judge on 
the ground that additional evidence should not have been allowed to 
be adduced in contravention of the principle recognised in Order 41 
rule 27 of the Code, as explained in Kessowji v. G. I. P. Railway 
Coy. (2). We are of opinion that the District Judge has not 


` disregarded the principle enunciated in Order 41 rule 27. That 


(1) (1917) 1. L. R. 44 Calc. 929 ; 26 C. Lu J. 49. 
(2) (1907) ka R. 94 1e A 1153 L Le R. 3t Bont 381, 
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rule authorises the Court to afford opportunity to a party litigant to 
adduce additional evidence if the a .pellate Court requires a docu- 
ment to be produced or a witness to be examined to enable it to 
pronounce judgment or for any other substantial cause, In the 
case before us, there is such a substantial cause. The record-of- 
rights proceedings were in progress during the pendency of the trial 
in the court of first instance, but the order for final publication 
had not then been made. It was consequently impossible for the 
plaintiffs to produce the decision of the revenue authorities. The 
order for final publication was made during the pendency of the 
appeal in the Court of the District Judge. At this stage alone, it 
became possible for the plaintiffs to bring before the Court the 
decision of the revenue authorities. The appellants have, however, 
contended that in view of the decisions of this Court in Xumar 
Sarat Kumar Roy v. Sripatt Chatterjee (1), and Baidnath v. Nanku 
Makion (2), the decision of the revenue authorities should not be 
used in evidence. These decisions are clearly distinguishable, as the 
subsequent judgment which the Court was called upon to receive in 
evidence was not a judgment issr parties. In the case before us, 
the order of the settlement authorities has been pronounced in 
proceedings which are fører parties. It is no doubt not conclusive: 
but a presumption attaches to the order finally published under the 
Bengal Tenancy Act. Consequently, the decisions in Young v. 
Kershaw (3), and Nandalal v. Panchanan (4), which disapprove of 
the reception of additional evidence in proceedings in review, can- 
not be applied to the circumstances of this case, The course adopt- 
ed by the District Judge is, in our opinion, eminently reasonable 
and is well-calculated to ayoid that ultimate conflict between 
the decision of the civil court and the decision of the 
revenue authorities which would inevitably arise if this suit were 
decided without reference to their proceedings. 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. _ ` 
AT. M. Appeal dismissed, 

ft) (1918) 23 C. W. N, 242, 


(a) (1915) 29 1, C. ang. | ; 
(3) 81 L. T. 531. : (4) (1917) b L- R. 45 Cale. 60. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice | 
4 Chotzner. : 


ie ABDUL AZIZ AND OTHERS 
va v. 
LAKHMI CHANDRA MAJUMDAR AND OTHERS” 


Furisdiction—Death of one of. the respondents pending second appeal —No substi- 
<. tutton-of legal representative—Ignorance—Appeal heard and case remanded 
‘Death became known after remand—Dauty of lower appellate Court. 
S -During the pendency of appeal to the High Court, one of the respondents died, 
bu. owing to the ignorance, no substitution of his legal representative was made. 
The.hearing in the High Court proceeded on the assumption that the parties wero 
properly represented on the record, the appeal was decreed and the case 
remanded for re-consideration. When the case went befére the District Judge, 
he, was informed that one of the defendants had died during the pendency of the 
appeal to the High Court. Qn that, he held that the appeal could not be reheard 
by him: 
Hela, that the jurisdiction of the High Court was not ousted by reason of the 
death-of one of the res, ondonts. 
' - That the District Judge shculd have reported the matter to the High Court for 
such action as might be deemed necessary in the events which had happened. 


Appeal by the Plaintiffs. 
Suit for cancellation of asale held under the Putni Regulation. 
- The material facta appear from the judgment, 
"| Bhbu Gobinda Chandra Dey Roy for the Appellants. 


Babus Abinash Chandra Ghose (for Babu Girija Prasanna Roy 
‘Chowihury); Panchanan: Ghose and. Sures Chandra Talukdar for 
the Réspondents. 
` The Judgment of the Court was delivered by 

Mookerjee, J :—This is an appeal by the plaintiffs in a suit for 
cancellation of a sale held under the Putni Regulation. The su't 
was decreed in.the Court of firat instance. ‘Upon appeal by the two 
Zewindars, that judgment was reversed and the suit was dismiss- 
ed, The plaintiffs thereupon appealed to:this Court. They. joined 
as respondents three sets of persons, viz (i) the auction ‘purchaser, 
(ii) the two “Qefnindars anid’ (iii) the persons alleged “to be joint 
tenants in the putni, During the pendency of the appeal in this ` 
Court, Sarat Chandra Ghose, the executor to the estate of Saras- 


*Appeal from Appellate Decree No. 1205 of 1920, against the decision of P. C. 
De Esq, District Judge, Noakhall, dated-the 14th August, 1918. 
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wati Debi, one of the Zemindar respondents, -died on the. roth: 
June 1916, The plaintiffs, itis now asserted, were not aware-of 
this circumstance and the auction purchaser as also the other zenin- 
dar respondent were equally ignorant of the event. The result was 
that on the 31st January 1917, when the appeal was taken up 
for final disposal in this Court, the hearing proceeded on the 
assumption that all the parties were properly represented on the 
record. The appeal was heard, the decree of the lower appellate 
Court was set aside and the case was remanded for reconsideration. 
When the case went before the District Judge, he was informed on 
the 20th December 1917 that one of the Zemindar defendants had 
died during the pendency of the appeal in the High Court and that 
the representative in interest of that Zemindar was not bound by the 
order of remand made by the High Court. The position consequent- 
ly was that the District Judge was called upon to hear an appeal 
which had been preferred by the two Zemindars defendants, One 
of whom was bound by the order of remand while the other was 
dead and not affected by that order. The District Judge held, in 
these circumstances, that the appeal could not be reheard by him, 
The view he adopted was that the decree of the lower appellate 
Court as made by his predecessor had been vacated by the High 
Court with regard to one of the Zemindar defendants, but not with 
regard to the other. He, consequently, declined to hear the appeal, 
and added that the decree made by the lower appellate Court on 
the previous occasion stood restored in its entirety. This view, it 
has been urged, is supported by the decision of this Court in the 
case of Kalidayal y. Nagendra Nath (1). 

On the present appeal the plaintiffs have contended that if in 
the opinion of the District Judge, the order of the High Court, 
made in ignorance of the real facts,could not be carried out, the pro- 
per course for him to follow was to intimate the true position to this 
Court so as ta enable this Court to determine what action should 
be taken in the matter. Onthe other hand, the Zemindar respon- 
dent who was a party to the appeal on the previous occasion and is 
bound by the order made therein, has contended that the order of 
the High Court must be deemed to have been made without juris- 
diction and that the District Judge was competent to treat it asa 
nullity. We are of opinion that this view cannot possibly, be 
supported. 

The fact of the death of one of the respondents to the appeal did 
not destroy the jurisdiction of the Court. If this Court had been 


(1) (1939) go C. Le js 217. 
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apprised of the true state of facts, no doubt, the court would have 
made an order of a different description. That very circumstance 
Shows that the jurisdiction of this Court was not ousted by reason 
of the death of one of the respondents. We are of opinion that the 
District Judge should not have regarded the order of this Court as 
if it were null or void, but should have reported the matter to this 
Court for such action as might be deemed necessary in the even 
which had happened. i 

The result is that this appeal is allowed and the decree of the 
District Judge set aside. The case is remanded and recalled to 
the file of this court so that it may be placed before Richardson J. 
who is the only member, now in this Court of the Division Bench 
which decided the appeal on the previous occasion, It is not pro- 
per for us to consider what order should be ultimately passed in this 
matter...The effect of our order is to place the parties in the 
position which they would have occupied if the District Judge on 
discovery of true facts had sent back the case to this Court. There 
will be no order for costs. 


A. TM. Appeal allowed : Case remanded, 


Before Sir Asutosh Mookerjee. Knight, Judge, and 
Mr. Justice Chotsner. 


UMAPATI SAMANTA AND OTHERS 
v. 
SHEIKH MASIETULLA.* 


Farly—Minor, non-representation of, effect of. 

No person can be appointed a guardian ad litem of an infant without his 
consent, 

Where the mother of an infant was appointed guardian without her consent, 
the infant not being represented was not a party to the litigation and was not 
affected by any decree passed against him: Raskidunanisa v. Muhammad 
Ismail (1) followed. Tangor v. Faladhar (2) dissented from. Walian v, Banke 
Bekari (3) and Munnu Lal v, Ghulam Abbas (4) explained. 


® Appeal from Appellate Decree No. 1029 of 1920, against the decree of 
G.C. , Esq., District Judge of Bankura, dated the 29th January, 1920, afirm- 
ing that of Babu J. C. Banerji, Munsiff of Bishnupur, dated the a6th February 
1919. 

(1) (1909) 10 C. L. J. 318. (2) (1909) 14 C. W. N. 322. 

(a) (1903) 1. L. R. 2ọ Calc, roar. (4) (1910) 1, L. R. 32 All, 287, 
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Appeal by the Defendants. . Civit. 
Suit for recovery of possession of lands on declaration of title. 1922; 
The material facts appear from the judgment. Umapa i 
Babu Peary Mohan Cha'terjee for the Appellants. Masic taig: 
Babu Rishindra Natk Sarkar for the Respondent. — 
The judgment of the Court was delivered by 

Mookerjee J :—This is an appeal by the defendants in a suit May, 22. 


for recovery of possession of land on declaration of title. The 
property belonged admittedly to one Sobhan who had mortgaged 
it to the plaiotiff. The plaintiff instituted a suit on the rst August, 
1913 to enforce his security. The parties defendants to that suit 
were the representatives of the mortgagor who had died mean- 
while. These representatives were his widow, his eldest son who 
was sui juris and three infant sons. The mother of the infants was 
apparently proposed for appointment as.a guardian ad- litem and 
we shall assume for our present purpose that the requisite notice 
was duly served upon her. There is no evidence to show that she 
entered appearance and accepted the guardianship. At the trial 
the suit was defended by the eldest son alone and there was no 
appearance on behalf of the widow either for self or as guardian 
of her infant sons. The trial was concluded, the arguments were 
heard and the judgment was reserved, Thereafter an order was 
recorded in the order sheet to the effect that the widow be appoint- 
ed gttardian-ad litem of her infant sons. The suit was then decreed 
On contest against the eldest son and ex garte against the other 
defendants. This decree was made on the asth February, 1914. 
The decree was executed and at the sale which followed the plaintiff 
became the purchaser. In the interval the appellant had purchased 
the property from the representatives of the mortgagor on the 4th 
November, 1913 and they resisted the plaintiff when he proceeded 
to take possession, This is the genesis, of the present suit. The 
Court of first instance decreed the suit and that decree has been 
affirmed by the District Judge, On the present appeal, it has been 
contended that the decree cannot be maintained beyond $} share 
and that the plaintiff is not entitled to a decree in respect of 34 
share which belonged to the three infants, In our opinion this 
contention is well-founded. 
It is now firmly established that no person can be appointed 
a guardian ad litem of an infant without his consent. In the pre- 
sent case the mother of the infants was appointed without her 
consent, She never entered appearance .and it is consequently 
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needless to consider what the position would have been if she had 
defended the suit on behalf of the minors without a formal order 
for appointment. In the events which have happened, it is plain 
that the infants were not represented at all and they were in ho sense 
parties to that litigation. Consequently they were not affected by 
the mortgage decree. This view isin accord with the rule enun- 
ciated in Nursing Narain v, Jahi Mistry (x) ; Narendra Mandal v, 
Jogendra Narayan Ray (2) and Burendra Nath Bose vw, Aghore 
Nath Bose (3). 

We have been pressed to hold, however, that the decree against 
the infant was not void but voidable, and that only at the instance 
of the infants themselves. In support of this view, reliance has 
been placed upon the decision in Zangor Majhi v. Jaladhar 
Deari (4). But that case cannot be treated as good law in view of 
the later decision of the Judicial Committee in Roshidunnisa v. 
Mukammad Ismail Khan (5); namely, that when a guardian has 
not been validly appointed in respect of a minor, he is not a party 
to the suit and is not bound by the decree made against him. 
This view is in no way inconsistent with the decisions of the Judi- 
cial Committee in Walian v. Banke Behari (6) and Munnulal v. 
Ghulam Abbas (7). In Waliany. Banke Behari (6), the person 
who acted as guardian ad litem was not formally appointed, but 
he was recognised as guardian ad Liem by the Court. In these 
circumstances, the Judicial Committee held that after such recog- 
nition and such representation of the interest of the infant, it was 
too late to dispute his appointment. In Munnulal v. Ghulam 
Abbas (7), objection was taken on the ground that there was no 
affidavit filed before the guardian was appoined. It was ruled 
that the absence of the affidavit did not invalidate the appointment 
of the guardian. The case before us, however, is of an entirely , 
different description. Here the record of the mortgage suit makes 
it abundantly clear that the infants wera really no parties to the 
suit and are not bound by the decree made therein. 

The result is that this appeal is allowed in part. The decree 
made in favour of the plaintiff will be restricted to 4} share of the 
property which represents the interest of the widow and the 
eldest son of the mortgagor. Each party will pay his own costs 
throughout the litigation. 


A. Ta M. Appeal allowed in part. 
(3) (tors) 15 C. L. Jag. (a) (1914) 19 C. W. N. 537. 
(3) (19230) 25 C. W. N. 525. - . (4) (1909) 14 C. W. N. 322. 
(3) (1909) 10 C. L. J. 318. (6) (1903) I. L. R. 30 Cale, 1021. 


(7) (1910) 1. Le R, ga All. 387. 
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Before Sir Asutosh Mookerjee, Knight, pee and Mr, Justice 


Chotaner, 
UMARANNESSA BIBI Civit. 
9. 1922. 
wy - 
JANURANNESSA BIBI AND ANOTHER,” May, 23. 


Deed—Exocution of different deed—Deed, if to be avoided Declaratory suit— 
Consequentia! relief—Specific Relief Act (I of 1877), Sec. 48 Provisom 
Court-fee. : 
When a person is induced to execute a document other than what he had under- 

taken to execute, the document is void and need not be cancelled. 

The plaintifi’s asking for consequential relief in a declaratory suit, depends 
upon the circumstances of each case: Aisa Siddika v. Bidhu (1) and Baktawar 
v. Bhuban (2) 

Where the plaintiff alleges that she is still in possession of the property but all 
that she requires at the time of suit is a declaration that the deed which is in the 
hands of the defendant is not her deed, the Court-fee payable on the plaint is 
rupees ten. 

Appeal by the Plaintiff. 

Suit for declaration. 

The material facts appear from the judgment. 
Babu Heramba Chandra Guha for the Appellant. 
Babu Birendra Kumar De for the Respondents. 
The judgment of the Court was delivered by 


- Mookerjee, J.—-This is an appeal by the plaintiff in a suit for May, a3. 
declaration that a conveyance executed by her on the 18th Feb- ms 
ruary 1916 was void ard inoperative. The case for the plaintiff 
is that it had been represented to her that the document was a deed 
of mortgage and that on the faith of this representation she affixed 
her signature thereto. She has since discovered that the document 
is in reality a conveyance. She further alleges that notwithstanding 
the execution of the document and the delivery of the deed to the 
defendant she is still in possession In the Court of first instance, 

a question was raised, whether a suit of this description could be 
regarded as a suit for declaratory decree and whether Rupees ten 
was the proper court-fee payable on the- plaint. The trial Court ans- 


# Appeal from Appellate decree No. 777 of 1990 against the decision of J, 
Johnston Esq. District Judge of Rungpur dated the 4th November 1919 affirm- 
ing that of Babu Debendra Nath Banerjee Subordinate oE of :Rungpur dated 
the goth: April 1918. 

(1) (1912) 17 C. L. J. 30. (2) (3912) 17C. L.J. 468. 


bod 


Civin. 
1922. 
we 
Umarannessa Bibi 
v, 
Janurannessa Bibi. 


Mookerjee, F. 


THE CALCUTTA LAW JOURNAL. [VoL. XXXVIL 


wered this question in favour of the plaintiff, but on the merits dis- 
missed the suit. Upon appeal, the District Judge has not consi- 
dered the merits of the case, but has dismissed the suit on the 
gtound that the plaint was inadequately stamped. We are of 
opinion that this view cannot be supported. 

There can be no room for constroversy that if the allegation of 
the plaintiff is well-founded, the document cannot be treated in law 
as her deed, and was not merely voidable but void ad initio. This 
view is based on the principle that where a person is induced to 
execute a document other than what he had undertaken to execute, 
the document is void and need not be cancelled. Illustrations of 
this principle will be found in Thorough good’'s case (1) and Foster v. 
Mackinon (2). In Thorough good’s case (1), it was held that if an 
illiterate man have a deed falsely read over to him, and he then 
seals and delivers the parchment, that parchment is nevertheless 
not his deed. In foster v, Machinon (2).Byles J. pointed out that 
this doctrine was not confined to the condition of an illiterate 
grantor and that it made no difference whether the grantors were 
lettered or unlettered. The essential position is that if a grantor 
or covenentor be deceived or misled as to the actual contents of 
the deed, the deed does not bind him; Edwards v. Brown (3), 
Swar v. North British Australasian Company (4). In Poster y. 
Mackinnon (2), it was further pointed out that this principle is not 
limited in its application to deeds, but that the doctrine is equally 
applicable to other written contracts. In that case, a person had 
been induced to put his name upon the back of a bill of exchange 
by the fraudulent representation of the acceptor that he was signing 
a guarantee. It was ruled that such a signature was not operative 
inlaw. The defendant never intended to sign that contract or any 
such contract. He never intended to put his name to any instru- 
ment that then was or thereafter might become negotiable. He 
was deceived, not merely as to the legal effect but also as to the 
actual contents of the instrument. This principle has been repea- 
tedly recognised and applied; Banke Behari Shaha v. Krishto 
Govinda Joardar (3); Chooramani Dasi v. Baidya Naik (6) Sauni 
Bibi v. Siddik Hossen (7). 

On behalf of the respondent it has been urged, however that if 
this be- treated asa suit for a declaratory decree the plaintiff is 


(1) (1582) 2 Co. Rep. 9. b. (a) (1869) L. R. 4 C P. 704. 
(3) (1831) 1 C. &. J. 307. (4) (1863) 2 H, & C. 175. 
(5) (1902) 1. L, R. 30 Cale. 433: (6) (1904) I. Le R. 32 Calc: 473; 


(7) (1918) 29 C. La Je 55: 


` bound to ask for consequential relief under the-proviso-to section 

342 of the Specific Relief Act, and that if she asks for such conse 
quential relief she is bound to pay Court-fees ‘advalorin” on “the 
plaint. There is no foundation for this contention.. It was points 
edout in Aisa Siddika v. Bidhusekkar Banerjee (1), . Baktawar 
Singh v. Bhuban Singh (a), that the answer to the question 
whether it is incumbent upon the plaintiff to ask for consequential 
relief, must depend upon the circumstances .of each case. It is. 
plain that there may be cases in which a declaration may. be suffi- 
cient for his protection. In such an event, the plaintiff cannot-be 
compelled to seek a consequential. relief. {ín the present ‘case, the 
plaintiff alleges that she is still in possession of the property and ali 
that she requires at the present moment is a declaration that the 
deed which is in the hands of the defendant is not.her deed. -We 
are of opinion accordingly that the Court-fees payable . on the plaint 
is sufficient and that the appeal should have been considered on the 
merits. 

The result is that this appeal is allowed, the TE of the Court 
of appeal below set aside and the case remanded for decision of: the 
appeal on the merits. The appellant i is entitled to the costs of this 
appeal, : 

We direct under section 13 of the Court-fees Act that the Court 
fee paid upon the memorandum of appeal to’ this Court be returned 
to the appellant, 


A, T. M, Appeal allowed : Case remanded, l 
(1) (1912) 17 C. L. J. 30. (a) (1912) 17 C. L. J. 468. 
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+ The appellant, a pardanashin lady sied and obtained a decree against the 
respondents. When the respondents’ appeal against the decree was pending in 
the High Court, the matter was compromised oa the appellant’s behalf and the 
respondents deposited a sum of money in Court under the compromise. In a suit - 
by the appellant challenging the validity of the compromise, 

Held, that the onus of proving that the compromise was made with full 
knowledge and consent of the appellant lay on the respondents. 

Held, also, that the fact of her having applied and obtained an order from 
the Court to hold the deposit made under the compromise as security for the 
costs-of the respondents in her appeal to the Privy Council, did not estop her 
from impeaching the validity of the decree. 

Tacsordeen Tewarry v. Nawab Syed Ali Hossein Khan (1). Shambati Kosri 
v. Jago Bibi (a), followed. 

Sunttibala Debi v, Dhara Sundari Debi (3) distinguished. 

. Meal v. Lennox (4) referred to. 

Decree of the High Court reversed. 


Appeal (No. 82 of 1921) from a Decree of the Calcutta High 
Court. (Richardson and Shamsul Huda JJ) dated a7th February 
1990, reversing a decree of the Additional Subordinate > Judge of 
Howrah. 


The appellant aria some land from the father of the respon- 
dents, After the death of the vendor, the respondents refused to 
deliver possession of the land. The appellant then instituted a suit 
for a declaration ofher title and for recovery of possession and 
obtained a decree from the Court of the Subordinate Judge of 
Howrah. The respondents preferred an appeal to the High Court. 
During the pendency of the appeal, a compromise was effected by 
the pleaders and a decree in accordance with the compromise was 
passed, The appellant applied to have the compromise decree set 
aside on the grounds that she had no knowledge of it and never con- 
sented to it but her petition was refused. The respondents deposi- 
ted Rs. 13, 500 under the said decree. 

The appellant then brought the present suit to set aside the 
compromise decree made in the other suit. The trial Judge decreed 
the suit. On appeal, the High Court took additional evidence of 
the pleaders who signed the compromise and came to the conclusion 
that that the pleaders had no authority to compromise and that 
there was no evidence that the appellant consented to the compro- 
mise. The Court, however, was of opinion that the ‘compromise 

(1) (1874). L.R. 11. A. 192 

(2) (1902) L. R. a9 I. A. 131; 6C. W. N. 682. 

(3) (1919) L. R. 46 1. A. a725; I L. R. 47 Cale. 195. 

(4) (1908) A. C. 465. 
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was made with the full knowledge and consent of the appellant’s 
brother. The decree of the trial Judge was therefore reversed. 


$93 
P.C 


t922. 


The appellant preferred the present appeal. She applied and Saratk uwar Desi 


obtained an order from the High Court that Rs. 4,000 out of the 
Rs. 13,500 deposited by the respondents under the compromise 
decree, should be held as security for the costs of the respon 
dents. 


The facts and the arguments in the case appear from the judg- 
ment of their Lordships, 


De Gruyther K. C. and Dube for the Appellant ; 
Abdul Majid for the Respondents. 
Cc A. Ve 


The judgment of their Lordships was delivered by 


Lord Atkinson :—This is an appeal from a judgment and 


decree dated the 27th February,'1920, of the High Court of Judica- 
ture at Fort William in Bengal which reversed a judgment and 
decree dated the 17th April, 1919, of the Additional Subordinate 
Judge of Howrah. The main question for determination by the 
Board ia whether or not the compromise ofa certain suit instituted 
by the appellant to recover possession of certain lands theretofore 
purchased by her from one Dharma Das Kundu, since deceased, 
purporting to have been made and entered into on the 7th Feb- 
tuary, 1917, had in fact been so made and entered with her full 
knowledge and consent or the contrary. The appellant is a purda- 
nashin lady aged about 43 years. She has two sons, Raman and 
Srish the latter of whom appears to be competent to some extent 
to transact business, and two brothers named Satish, about 47 
years of age and the other, Sailadhar, who is younger. She can 
write and read in Bengali, can sign her name, and from het 
evidence would appear to be a person of some intelligence. The 
trial Judge found on the evidence before him that this compromise 
was not made and entered into with the knowledge and consent of 
the appellant. The appellate tribunal found on the evidence the 
affirmative proposition that it was so made though that proposition 
was denied by the appellant and not proved directly by any docu- 
ment or by any witness. Their Lordships are not for the reasons 
to be stated hereafter able to take the view of the evidence upon 
this point which commended itself to the appellate Court. They 
think this latter view was erroneous and incline to think that'this 
was due to the fact that the two learned Judges, Richardson and 


Amullyadhan. 
== 
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Shamsul Huda, dealt with the case without keeping sufficiently 
before their minds that an affirmative proposition is not established 
by showing that the evidence of witnesses who depose to a contra- 
dictory negative proposition is not reliable, The proposition that 
the appellant consented to the compromise entered into is an 
affirmatiye.proposition. She and one of her brothers practically 
deny that she ever consented to it, No witness gives direct and 
positive evidence that she did consent to it. Yet these learned 
judgés consider that as the circumstantial evidence given in the 
case would go to show that the evidence of the appellant and her 
brother on this peint was not reliable, they are therefore entitled 
to hold the affirmative proposition that she did give her consent 
to the compromise was proved. Of course, if there was a conflict 
of evidence on this point, some witnesses asserting that the appellant 
did consent to this compromise, some the contrary, it would be 
perfectly legitimate to take into consideration the circumstantial 
evidence with a view'to show that evidence of the first class of wit- 
he ods was fiue and that of the second false. Buton this case, as 
wf presehitly be shown, there is no conflict of evidence of this 
kinds The facts of the case may be shortly stated as follows. 

“OW the 15th November, 1913, the appellant bought from the said 
Dharia Das Ktmari (Kundu) certain land for the sum of Rs. 9,500. 
He digd oh the 6th of February following. He left three sons and 
three grandsons him’ surviving who are all respondents in this 
appeal: ` The appellant did not get possession of the land she pur- 
chased,’ and ‘on -the rrth July, “1914, She instituted against the 
aboytimentioned sons and grandsons of Dharma Das Kumari (Kundu) 
a , duit ‘for’ a dèclaration' ‘of her title to the land purchased and for the 
fecovery, of thé possdidion thereof The eldest son of the deceased 
Amullyadban,, and thé three grandsons denied her claim and con- 
tested the Validity of the sale, but the two younger of the ‘vendor's 
gons filed a written statement admitting that her claim was just and 
well founded. The Subordinate Judge of Howrah who tried the 
case madé on the a3rd August, 191 51 a decree allowing the appel- 
liita "slain with mess profits “add costs: ` “From that decree the 
oldagt’ sori Aniuliyadhan and ‘the ‘three’ grandsons of the deceased 
appealed | to the High Céurt ‘at Fort William in Bengal. The 
ap pellant executed à pówer of attorney appointing several persons, 
nately, Baby | Probodh Kumar Das amonst others her vakils to 
argye her, casó, to inspect the records, execute decuments and 
deposit and’ withdraw monies and | dd ‘aly such other acts, the same 
fo be accepted and ratified as acts done by her, It “has been well: 
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established and is not, as their Lordships understand, questioned 
in this case, that a vakil appointed under such a power of attorney 
as this is not endowed with power or authority to compromise the 
suit he is thus retained to argue. The appeal came on in the High 
Court before Fletcher and Richardson JJ. on the 6th February, 
1617. One Babu Haradhan Chatterjee appeared as vakil for the 
respondents, and the appellant appears to have been represented 
in addition to Vakil Probodh Kumar Das by a well-known barrister, 
Mr. B. Chakravarti. After the hearing had proceeded for some time 
the learned Judges suggested that the appeal might well be compro- 
mised. The appellant’s vakil at this juncture desired to consult 
her Counsel, Mr. Chakravarti, but that gentleman's attendance 
could not be procured apparently because he was engaged in 
another Court. The vakil then asked for time to consider the 
suggestion made, and in compliance with that requést the terms of 
the compromise were embodied in the following document, written 
in English, which was on the 7th February, 1917, signed by the 
vakils of both parties and duly filed in Court. It ran thus :— 

It may be ordered by consent that defendant No. 1, Amullya- 
dhan Kundu, do pay to the plaintiff, Saratkumari Dasi Rs. 13,500 
{thirteen thousand and five hundred only) within 22nd February 
1917. On such payment being tendered and deposited in this 
Honourable High Court to the credit of the said Saratkumari Dasi 
on the said date the plaintiff, the said Saratkumari Dasi, do convey 
to the defendant No 1, the said Amullyadhan Kundu at the defen- 
dant No. 1’s cost, the property in dispute in this appeal, free from 
all encumbrances, if any, created by the plaintiff since the purchase 
of the said property by her on the rsth November, 1913, and sub- 
ject to all encumbrances existing before the date of purchase by the 
plaintiff (Sm. Saratkumari Dasi). If such payment be not tendered 
within 22nd February, 1917, the appeal stands dismissed with 
costs. i 

It is not pretended that the effect ofthis document was ever 
explained to the appellant by her vakil or by any other person. 
She never signed it, or a copy of it, or any document which would 
show that she was acquainted with its existence, contents or effect, 
It is written in the English language, which neither the ledy nor her 
vakil understand. She positively swears that she never authorized 
a compromise of her suit tobe entered into and as will presently 
be shown, when she ultimately was informed that this had been 
done her conduct and action were much more like that of a woman 
who felt that her confidence had been betrayed, and her interests 


505 
P.C, 
1923. 
ww 
Saratkumari Dasi 
v 
Amullyadhan. 


Lord Atkinson, 


Nos 
Saratkumari Dasi 


s. 
Amullyadhan. 





Lord Atkinson. 


THE CALCUTTA LAW JOURNAL, [Vorn XXXVII. 


sacrificed, than that of one who was struggling to break a bargain 
made on her behalf of the nature of which she was. well aware and 
of which she at first approved. 

Being a purdanashin lady she apparently authorized her brother 
Satish Chandta to attend the Court in which her action was about 
to be heard and look after the proceedings in the suit but as will 
presently be shown there is no evidence to establish that she either 
expressly Or impliedly clothed him with plenary authority to com- 
promise on her behalf, this suit which she had instituted to recover 
possession of the landshe had purchased. 

On the arst February, 1917, the principal defendant, the eldest 
son of the vendor, tendered to the appellant’s vakil Babu Probodh 
Kumar Das the sum mentioned in the document of compromise, 
Rs. 13,500. He refused to receive it. The matter was brought 
before the High Court on the following day, the 22nd February, 
1917, when it was by that Court ordered that the money should 
be brought into Court. This has been done. On the same day, 
the 2and February, 1917, she states in her evidence that she first 
heard of the compromise .of her suit. In her evidence in the pre- 
sent suit she gives the following account of the way in which she 
came to know of it. She says : “ My brother Satish not having 
come to my house for 15 or 16 days I sent for him through my son 
Srish. He came to see me on the roth Falgun, 1323 (f 4., the 2and 
February, 1917). I having inquired of him about the case, he said 
that the case had been compromised. On hearing that news I 
had a quarrel with my brother. After that l filed through my son 
a petition to the High Court for setting aside the compromise.” 
She adds, “since the quarrel with my brother he did not 
come to my house. I would suffer loss if I made the compro- 
mise for Rs. 13,500 because Rs. 17,000 or Rs. 18,000 have been 
spent by me on account of the purchase of the land and litigation 
expenses.” 

On the 28th March 1917, one month and six days after she 
had, as she swears, first heard of the compromise she took the 
proceedings indicated .in the foregoing passage of her evidence. 
She had an application made to the High Court to a review of the 
proceedings in the suit in which, the compromise had been entered 
into, with the view of having the latter set aside on the ground that 
it had been entered into without her authority or consent. This 
application was, on the rtth May, 1917, for some reason not fully 
éxplained, refused. Whereupon the appellant onthe 25th July, 
1917, instituted the present suit, The grounds upon which the 
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High Court apparently based their decree which is appealed from 
are expressed concisely in the following two passages from their 
judgments. Mr. Justice Richardson said: “Tam satisfied that the 
respondent’s brother Satish acted as her accredited agent through- 
out, and that the compromise of the 7th February was entered 
into on her behalf and with her consent. The respondent agreed 
at the time to a settlement no} unjust to her but changed her.mind 
afterwards. The bargain cannot be undone, Meal v. Lennox (1)"; 
and Mr. Justice Huda said: “As I have said before the 
evidence of Probodh Babu and Haradhan Babu place the 
fact of her consent to the compromise beyond any doubt. 
I therefore hold that Sarat Kumari did consent to the con- 
` promise and now has come forward to repudiate it falsely.” 
It will be observed that the conclusions at which the learned Judges 
have arrived do not agree. Mr. Justice Richardson held that the 
appellant’s consent to the compromise was given, not by 
the appellant directly, but by her brother, her agent, fully author- 
tized on that behalf. In the case of the second learned Judge it is 
very doubtful whether he comes to the same conclusion as does his 
brother Judge, or to the conclusion that though as he admits there 
is no direct evidence of consent by the appellant, the circumstantial 
evidence of it is very strong. He says he rejects the evidence of 
Satish and Saila, the appellant’s brothers, as wholly unreliable. He 
then deals with the circumstantial evidence upos which, he relies 
in this fashion. He says :— 

Satish, as I have said, was acting in the interest of his sister. 
On the 6th he and his brother were both present in Court. When 
the Court suggested a compromise, time was given to enable Satish 
to consult his sister. They were not living far off. Satish was 
living at Pataldanga and Saratkumari at Bagbazar. The distance 
between the two places is only about a mile. It is inconceivable 
that neither of the two brothers went to Saratkumari to take instruc- 
tions from her about the compromise. According to Probodh 
Babu, Satish saw him in the evening and told him his sister would 
like to get a little more money, that accordingly the next day he 
was able to induce the learned Vakil on the other side to raise his 
offer to Rs, 13,500. Admittedly both Satish and Saila were present 
in Court and I have no doubt they consented to the compromise 
on behalf of their sister. 

This line of reasoning is directed to show that Satish and Saila 
sought for and obtained from their sister on the 6th February 
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authority to consent to the compromise after they had duly in- 
formed her of the suggestion that had been made, while Mr. Justice 
Richardson held, to use his own words, that ‘Satish was the acere- 
dited agent of his sister throughout” (which their Lordships pre- 
sume means from the first) “and that the compromise of the.7th of 
February was entered into by him on her behalf and with her con- 
sent.” 5 j 

The very fact that time was given to consider the compromise 
suggested by the Court is the best proof that Satish was not given 
from the first and not taken to have been so given such dominion 
and control over the litigation as would have entitled him to com- 
promise the suit without consulting his sister. 

Such being the apparently inconsistent conclusions at which the 
two learned Judges arrived, it is necessary to examine the evidence 
to endeavour to discover whether there was any evidence before 
them from which these conclusions as inferences from establised 
facts, not mere conjectures or suspicions, or surmises could legiti- 
mately be drawn. Turning to the evidence of the appellant one 
finds that in her evidence in chief she deposes as follows :-— 

My name is Saratkumari Dasi. My husband’s name is Beni 
Madhab Dawn. My age is 43 or 44 years, The house in which 
I have been giving deposition is my own house. I, plaintiff, have 
instituted suit in the Howrah Court. Amullya filed, in the Hono- 
rable High Court, Appeal No. 393 of 1915 against me. Satish 
Dutt is my eldest uterine brother. He used to look after the said 
appeal case of mine. I gave no authority to my said uterine brother 
to compromise the said appeal. 1 made no Solehnama in the case 
at High Court. I did not give to my said brother consent to file 
any Solehnama, relinquishing the property on taking Rs, 13,500. 
I did not give to the Vakils, who were engaged on my behalf in High 
Court, any authority to compromise the said appeal case. My eldest 
brother’Satish or youngest brother Saila or my son Srish did not 
show any Solehnama to me nor read out the same to me. I did 
never, through my brother Saila and Satish or my‘son Srish aprise 
my Vakils at High Court of my consent to make Solehnama. I did 
never, through those persons, tell them to make Solehnama on 
taking Rs, 16.000 or on taking Rs, 13,500 exclusive of the amount 
due under the mortgage to Prandhan Babu. My eldest brother 
Satish never brought and read out the draft of any Solehnma to me 
nor showed the same tome. My eldest -brother Satish never in- 
formed me of the fact that a talk of compromise was going on in 
High Court. IfI had heard of the SolehnamaI would not have 
given consent to same. 

She was subjected toa long, tedious and mainly irrelevant cross 
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examination. Nothing discrediting her evidence in chief was elicited 
while she added that her brother and sons engaged her vakils ; that 
she had no interviews with any of them and that the quarrel with her 
brother Satish to which she referred was not “ very abusive between 
brother and sister, but an altercation,” that she said to him, “ Why 
did you do this without my consent ?” Their Lordships find nothing 
in any part of her evidence to sustain the suggestion of the second 
learned Judge that this lady got sorry for having consented to the 
compromise, changed her mind and came forward to repudiate it 
falsely. 

Satish, when examined, proved that he was a trader, accustomed 
to look after his sister’s case upon appeal and then alleged that the 
compromise was made without reference to her; that on the morn- 
ing of the 6th of February Dr. Mitter commenced his argument 
about noon, that about 2.30 or 3 p. m. Probodh Babu (the appellant's 
vakil) spoke to him on the verandah of the Court, saying that the 
Judges had suggested that the case should be amicably settled, that 
he was not agreeable to this, and then this vakil asked him to come 
to his, the vakil’s, residence at night when he would speak about 
the matter. The Court was adjourned, but he says he does not 
know whether that was before or after the conversation. He says 
that he did not communicate (i e, about the proposal) with his 
sister, that he went to the vakil’s residence that night and told him 
(the Babu) he was not willing to compromise; that this Babu then 
asked him to come to Court on the following day, the 7th, which 
he did. The appellant's sons, he says, were not present in Court 
on the 6th of February ; that Dr. Mitter resumed his argument on 
the 7th ; that about 1 o'clock the same vakil asked his brother Saila 
who was with him to call on Mr. Chakravarti, which his brother 
went to do. The witness further says that Probodh Babu asked 
him to come to the verandah of the Court, which he, the witness, 
then did, when the former told him that if the suit was dismissed 
by Mr. Justice Fletcher they would be put in a great difficulty, 
so it would be better to compromise it. That he, the witness, 
replied he could not say anything about the matter ; that he, the 
vakil, might do what he thought best ; that he, the witness, did not 
agree to the vakil compromising the case. When witness's brother had 
returned he said the vakil had gone back to the Court Room and 
talked there with Dr. Mitter and Haradhan Babu when Dr. Mitter 
took a paper and wrote down something in English, which .lan- 
guage the witness does not under-stand ; that Probodh Babu then 
asked the witness to sign it, which hethe witness, refysed to do, 
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saying that before he could sign it, it was necessary his sister 
should consent toit. That the paper was then signed by the 
two vakils and filed by Dr. Mitter, The appellant’s sons were 
not, the witness says, in the Court on the 7th, and then he states 
that he, the witness, did not go to inform the appellant of the 
compromise as he apprehended she would disapprove of what had 
been done. He is cross-examined, but nothing to-shake his evi- 
dence in chief would appear to their Lordships to have been elicited 
from him. He adds that he did not inquire what had been written 
by Dr, Mitter, that the terms of the compromise were not read over 
or explained to him, but that Probodh Babu told him that on the 
defendant in the suit paying Rs. 13,500, the case would be com- 
promised. If this witness had from the first plenary authority to 
compromise this suit, as Mr. Justice Richardson apparently holds 
or if during the adjournment he had obtained from his sister autho- 
rity to consent to the compromise, as apparently Mr. Justice Huda 
holds, it is difficult, if not impossible, to suggest any rational expla- 
nation of his refusal to sign the document. Owing to the secluded 
life purdanashin ladies live, and the consequent inexperience in the 
conduct of business, legal or other, the law throws its protection 
around them, 

In the case of Zacoordeen Tewarry v, Nawab Syed Ali Hossein 
Khan (1), Sir Montague Smith stated the law upon the point thus, 
According to the principles which have always guided the Courts 
in dealing with sales or gifts made by pardanashin ladies the 
strongest and most satisfactory proof ought to be given by the person 
who claims under a sale or gift from them, that the transaction was 
a real and Jona-fide one and was fully understood by the lady whose 
property is dealt with. In Samat Koeri v. Jago Bibi (2) Sir Andrew 
Scoble said; “ It is a well-known rule of this Committee that in the 
case of deeds and powers executed by sardanashin ladies it is requi- 
site that those who rely upon them should satisfy the Court that 
they'have been explained to and understood by those who executed 
them.” And in Sunitadala Dibi v. Dhara Sundari Debi Chowd- 
Aurain and ‘another (3), this principle was applied to an agreement 
to compromise litigation, but it was held to be sufficient to show 
that the general result of the compromise, as distinct from the details 
and legal technicalities involved, was understood ‘by her, and that 
disinterested and competent persons with a fair ahan of 
the whole matter advised her to execute it. 


(1) (1874) L. R. 1 L A. 192 (206) 321 W. R. 340. 
(2) (1902) L. R. 29 1. A. 131; 6 Ca W. Na 682.. 
03) (1919) L. R. 46 1. A. 372; 1. L. R, 47 Cale. 195. 
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Nothing of this kind was shown in this case; There is no proof 
that the lady knows English. Satish proves that the document 
filed was written in English. He is not contradicted on this point 
The lady’s vakil, it appears to their Lordships, failed in his duty 
towards her ; he never saw her, never spoke to her in reference to 
this compromise, nor had he any communication with her touching 
it. Had he acted properly and.explained this compromise to her 
after which she approved of and consented to it, she would in all 
probability have signed it, and all this litigation would have been 
avoided. l 

The learned Judge also says in his judgment, “the evidence 
both of Probodh Babu and Haradhan Babu places the fact of the 
appellant’s consent to the compromise above any doubt.” Itis 
essential then to examine the evidence of these witnesses with great 
care, They were examined by the Court and not by the vakil of 
the parties. 

The evidence of Babu Haradhan Chatterjee ran as follows -— 

“ Q.—Will you state as shortly as possible your recollection as 
to what happened on the 6th and what happened on the 7th 
February ? 

“ A—Dr. Mitter, who was leading me, was arguing and dis- 
cussing the evidence. 

“ O.—Were you addressing the Court? 

" 4.—No. Dr. Mitter was addressing. I was present. I was 
seated by his:side. I was instructing him, Then Mr. Justice 
Fletcher threw out a suggestion, whether my client is willing to 
purchase the whole property, that is to say, the defendant No. I. 
Dr. Mitter asked me whether the client was willing to do so. Previ- 
ously we thought that if there was a suggestion to purchase the 
property, we would accept it. Dr. Mitter said ‘we are agreeable 
to purchase the property.’ Upon that, Mr. Justice Fletcher asked 
the other side, Probodh Kumar Das, whether he is agreeable to 
compromise the suit, and asked Dr, Mitter what the terms will be. 
Dr, Mitter suggested that we were agreeable to pay the purchase- 
money with compound interest and that was the suggestion asked 
by Mr. Justice Fletcher whether that would be agreeable to the 
other side. Probodh Babu said I cannot say without asking my 
clients. Both the brothers Satish and Saila were standing behind 
him and they held a consultation amongst themselves, After that 
they said, ‘we cannot say anything to that,kwe shall speak about 
this matter to-morrow ; unless we consult the client we cannot say 
anything to it, On that day it was arranged for 13,000 plus the 
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mortgage money. This matter was adjourned at that -time. 
Satish was standing behind Probodh Babu, and Mr. Justice 
Fletcher addressing him, told him ‘tell your sister that the compro- 
mise will be to her benefit. I have thoroughly understood the case 
and in my opinion it is a benami transaction.’ 

-“ Q.—We want to know exactly what happened on the 7th? 

“A.—On the 7th they ;wanted more. Afterwards it was settled 
at 13,500. 

“ Q.—-Afterwards—when? On the same day or the next day? 

“A.—On the 7th, after some consultation with Dr. Mitter, 
myself on one side and Probodh Babu and Satish and Saila on the 
other side. Then the draft was made recording the terms. 
Probably I drew out the draft in consultation with Dr. Mitter and 
Probodh Babu. This draft was taken away by Satish to show to 
somebody, but I do not know to whom. He said ‘I will show it to 
some friend of mine.’ ” 

The evidence of Babu Probodh Kumar Das ran as follows :— 

“ Q.-—Can you tell us as briefly as possible what took place first 
on the 6th and then on the 7th? 

“ A.—So far as I remember the arguments were going on when 
there was a suggestion made by the Court, viz, Mr. Justice Fletcher 
to Dr. Mitter, whether he was willing to purchase the whole 
property. Dr, Mitter said that he would accept that and that he 
would pay compound interest. On that, Mr. Justice Fletcher asked 
me whether my client would be agreeable to that. I asked my 
client Satish and his brother Saila whether they agreed to it, 
They had a consultation among themselves as to whether that 
would be profitable to them and that did not take more than 
two or three minutes. After that Satish asked me to take time to 
consider the matter and that was also necessary because I was 
appearing fot a purdanashin lady and had to take her instruc- 


‘ tions in the matter. I said to him, ‘You had better go and 


consult about the matter and come.to me at night at my 
house.’ So he went away and came at night on that very day at 
my house and told me that his sister would like to have a little 
more than was offered. I said that-I would ask Dr. Mitter whether 


-his client is agreeable to that. The next morning when the case 


was called on at 1ra.m., then I told Dr. Mitter that my.client 
would require something more because the amount which was offer- 
ed was barely sufficient to cover expenses. Then.Dr. Mitter con- 


-bulted or did something and then within a few minutes Dt, Mitter 


said, “we can offer so much.” I told my client that that was the 


` 
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utmost that he could get. He could do what he liked. Then Dr. 
Mitter asked for some time from the Court, Time was given. I 
went away on another case which was called on at that time. 

“ Q.—That was on the 6th? 

“ A.—That was the next day, the 7th. 

“ Q.—On the 6th night your clients came and told you that they 
required something more ? 

“ A. —Yes. On the 7th when I came to Court they told me to try 
and get something more. I said to Dr. Mitter that unless some- 
thing more was offered my client was not agreeable to the compro- 
‘mise. í 

“t Q.—And Rs, 500 more was offered ? 

“ Ay ès. 

** Q.—Did you ask your client to go and fetch Mr. Chakravarty ? 

“ A.—I do not remember if I did. 

“ O.—No occasion arose for any argument ? 

“ A.—So far as I remember no occasion arose for argument on 
the 7th. 

“ O.—Were you present at 2-30 when the petition was put in ? 

“ A.—Yes, Dr. Mitter handed something to Haradhan Babu. 
He read out and I handed it over to my client who took it away and 
went away. 

" Q,—You distinctly remember you never sent for Mr, Chakra- 
varty ? 

“ 4.—I cannot be positive about it, it is so old.” 

Nothing of importance beyond this was elicited. 

The Appellate Court insisted quite properly upon the examina- 
tion of these two vakils. They treat their evidence as so much in 
conflict with the evidence not only of the two brothers of the ap- 
pellant but of the appellant herself as to utterly discredit her and 
them as witnesses, and yet it never apparently occurred to the 
learned Judges that it would have been well if the brothers of the 
appellant had had an opportunity of cross-examining these vakils on 
the portion of their evidence in conflict with their own, No such 
opportunity was given, Again, the evidence of these vakils deals 
only with what occurred in the Court. It may show that they, 
the appellant’s brothers, had an opportunity of informing her of the 
fact that a compromise was proposed and of obtaining her consent 
to it, It may even go so far as to raise a suspicion that she was in- 
formed of it and did consent to it. It may tend to discredit’the 
evidence of the brothers which was in conflict with it, +’ It is,’ how- 

ever, inconsistent with the assumption that Satish had from the first 
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P.C plenary authority from his sister to compromise the suit in any way 
1922. that seemed good to him, In that case asking for her consent to 
NT ban Dasi the Compromise proposed would have been quite unnecessary. But 


in their Lordship’s view it is quite insufficient in face of the distinct 
denial of the appellant to establish the affirmative proposition that 
Lord Atkinson. she did in fact consent to this compromise, the burden of proving 

kii which rests upon the respondents, In their Lordship’s view they 
have failed to discharge that burden. 

There is one matter that may accouut for the unbusineasslike 
manner in which this compromise was arranged and carried out. 
The appellant was cross-examined at length apparently to show 
either that the money she paid for the lands she purchased was not 
her own or that she gave or lent money to her brother Satish to 
purchase them for himself. Mr. Justice Fletcher suggested from 
the Bench that the purchase might have been a ženami transaction, 
and Babu Probodh Kumar Das in evidence calls Satish his client. 
At one part of his evidence he uses the words “ My client Satish,” 
at another, “I handed it (the compromise paper) to my client, who 
took it away with him.” It may possibly be that he believed that 
the property was purchased for Satish, that he was the real owner of 
it, and that he, therefore, -thought it was unnecessary to take the 
precautions which he probably would have taken if he had believed 
this purdanashin lady, the appellant, was the real owner. 

The case of Neale v, Gordon Lennox (1) referred to, has no ap- 
plication to the present case. 

The respondents rely upon another point. 

It is this, The appellant, after having obtained leave to appeal 
to His Majesty in Council, applied to the Court for, and on the znd 
of September, 1920, obtained an order that Rs. 4,000 (portion of 
the Rs, 13,500 paid into Court), should be held as -security for the 
costs of the respondents in the appeal to this Board. It was con- 
tended that this transaction amounted to an adoption by the appel- 
lant of the decree while at the same time she was impeaching it, and 
was, therefore, estopped from doing so. Ifthe appellant should fail 
in this appeal, the money lodged in Court will belong to her. If 
she succeeds in the appeal the money lodged in Court will be re 
turned to the respondents, subject, however, to any claim she may 
successfully establish to have any costs awarded to her paid out of 
it. In their Lordships’ view, the point is entirely unsustainable. 
On the whole, therefore, their Lordships are of opinion that the 
appeal succeeds, that the judgment and decree appealed from were 


(1) (1902) A.C, 465. 
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erroneous and should be reversed, that the judgment and decree of 
the Additional Subordinate Judge was right and should be restored, 
and that the respondents should pay to the appellant her costs of 
the appeal to the High Court and. of this appeal, and they will hum- 
bly advise His Majesty accordingly. 

Barrow, Rogers & Nevill : Solicitors for the Appellant. 

J. Tucker ~—Solicitor for the Respondents, 


K. V. L N. Appeal allowed, 


Present: Lord Buckmaster, Lord Phillimore, Sir John Hage 
and Sir Lawrence Jenkins. 


aki RAJANIKANTA PAL AND OTHERS 
> 
= JAGAMOHAN PAL. ; 
[ON APPEAL FROM THE HIGH Court OF JUDICATURE AT CALCUTTA.] 


Hindu Law—Foini family—Dayabhaga school—Business and ancestral pro- 
perty— Bequest of moveables and shares of joint business by one member— 
Movables and immovables acquired out of the income and profits of joint 
business— Joint property income mized up with the business accounts- 
Effect-—General presumption. 


Three brothers governed by Dayabhaga school of Hindu law inherited certain 
immovable -properties and a joint business in yarns and cloth. One of the 
brothers died in 1902, leaving a Will by which he gave power to his widow to 
adopt, his immovable properties to go to such adopted son and his movables and 
the third share in the oint business to go to his brother Jagamohan. The widow 
adopted and the family continued to live and carry on business jointly as before. 
The income from the joint properties was mixed up with the accounts of the joint 
business. Moveable and immovable properties were acquired from time to time 
out of the income and profits of the joint business. On a claim by Jagamohan to a 
third share in all the properties acquired out of the income of the joint business. 

Held, that the circumstances were not sufficient to displace the general pre- 
sumption that arises when members of a joint family, who have control over the 
joint estate, blend that estate with property in which they have separate interests 3 
that the effect in such transactions was to cause the whole property-to become 
joint and that Jagamohan was only entitled to an equal share with the other 
branches of the family in all the properties. 


“Suraj, Narain. v Ratan Lal (1); applied. 
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Decreo of the High Court modified, 


Appeal (Teynon and Richardson JJ.) from a Decree of the 
Calcutta High Court, modifying a Decree of the Subordinate 
Judge (Second Court) of Dacca, 

The suit was brought by the respondent for partition, accounts 
and other incidential reliefs. He claimed a one-third share in the 
immovable properties acquired by the family up to the death of 
his brother Radhagobind Pal in 1902 and two-thirds in all the 
movable properties since acquired. The later claim was based 
upon the Will of Radhagobind by which the testator bequeathed 
his movables and his third share of the joint family business to the 
plaintiff. The suit was resisted on the ground that the plaintiff 
gave up his right under Radhagobind’s Will and was consequently 
entitled to a one third share in all the properties and assets of the 
family, 

The trial Judge held that the plaintiff never gave up his right 
under Radhagobind’s Will; that he did not however intend to 
retaina two-thirds share in the properties set out in Schedules 3 
and 4 and that the moveables in Schedules 5 (Ka) and 5 (Kha) 
were joint property. He gave the plaintiff a decree for a one- 
third share in the properties set out in Schedules 1, 2, 3, 4, 
items 1 to 3 of 5 (Kha) and 6 ; a two-thirds share in the moveables 
set out in Schedule 5 (Ka). 

` On cross-appeals, the High Court affirmed the main finding of 
the trial Judge that the plaintiff never gave up his right under the 
will of Radhagobind but modified the decree of the trial Judge by 
giving the plaintiff a two-third share in schedule 3 and items 1 to 
3 of schedule 5 (Kha). The High Court also directed that defen- 
dants 2 and 3 should be paid out of the plaintiffs share Rs. 4,000 
with compound interest at 12 per cent. per annum. Hence the 
cross-appéals, 

Sir George Lowndes K. C. and Parikh for the Appellants : 
The appeals relate only to properties covered by Schedule 3 
and Schedule 5 (Kha). Schedule 3 contains the list of immo- 
vable properties purchased subsequent to the death of Radha- 
gobind. The other Schedule includes investments, Government 
paper and houses. All these were no doubt acquired out of the 
income and profits of the joint business. But the income of the 
joint business was not kept separate in the family accounts. Admit- 
tedly there is joint family property, The will of Radhagobind 
affects only the moyables and his share in the joint business, The 
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other movable and immovable properties remained joint. The 
accounts of the family were always kept in the same. manner. The 
expenses of the probate of Radhagobind’s Will were entered in 
the same accounts. The income from the joint estate was treated 
in the same way as the income of the joint business. These cir- 
cumstances clearly establish that the parties intended to treat all 
the movable and immovable properties as joint property. It is 
not possible to draw any other conclusion, The principle of the 
decision in Suraj Narain v. Ratan Lal (1) applies, There the 
income of the separate estate was brought into the joint family 
account and in this case, the joint family property was brought into 
the separate accounts, It makes no difference in principle. 


Dunne K. C. and Bagram for the Respondent : It is found by 
both the Courts in India that the plaintiff never gave up his right 
under his late brothers Will. It is also found that all the pro- 
perties were acquired out of the income and profits of the joint 
business, Therefore all the properties partake of the character 
of the joint business, The plaintiff is admittedly entitled to a two- 
thirds share in the joint businsss. The same is applicable to the 
properties in question. The fact that the accounts were kept in 
the same manner throughout is not material. The income received 
from the joint estate was shown under separate heads in the 
accounts, It is quite possible and easy to separate the two accounts 
from the account books. In fact, the amounts paid to Radha- 
gobind’s widow and adopted son are in excess of their interest in 
the joint estate. Where the income from the two sets of proper- 
ties can be easily determined, there can be no presumption that the 
parties treated the whole as joint. Suraj Marain's case (1) is dis- 
tinguishable on the facts. 

The judgment of their Lordships was delivered by F 

Lord Buckmaster :—The facts in this case have been care- 
fully investigated both by the Subordinate Judge and by the High 
Court, with the result that many of the points originally in dispute 
are now determined, and the two that remain depend upon the true 
inference to be drawn from ascertained circumstances and fiot from 
the consideration of what those circumstances may be. Upon these 
two questions there is a difference of opinion between the Subor- 
dinate Judge who decided in favour of the appéllants and the High 
Court, by whom his judgment in this respect was reversed. The 
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nature of the points involved will be best understood after a state-` 
ment of the relevant facts. 

Lal Mohan Pal, who died on the 23rd February, e891, originally: 
carried on business with one Paju Lal in the sale of yarns and cloths, 
This business ended in 1882, and therefrom Lal Mohan Pal started 
asimilar business, the head office being at Dacca, with branch: 
places -of business at Calcutta and elsewhere. He was, in this 
business, assisted by his three sons, Madan Mohan Pal, Jaga 
Mohan Pal, and Radha Gobinda Pal. After the death of Lal Mohan 
Pal this business was carried on by the three sons jointly as a joint 
family business, and Madan Mohan Pal asserted that the original 
capital of the business was largely composed of monies, amounting 
to Rs, 16,000 and upwards, due to him for services rendered to the 
original firm. The third son, Radha Gobinda Pal, died on the 1st 
November, 1902, having made a will, of which he appointed his 
brother, Jaga Mohan Pal,as the executor. He had no sons living 
at the date of his will or of his death, and only one wife Kusum 
Kumari, who survived him. He conferred upon his wife the power 
to adopt a son, and provided that if a son was adopted and died 
within fifteen years unmarried or childless, his wife should adopt 
another son, and if he died in similar conditions she should adopt a 
third. He gave his wile the yearly profits of all his immovable pro- 
perty, except certain monthly allowances in favour of his daughter, 
such profits to be received by her till the adopted son should 
attain twenty-one years, and thereafter one-half of the profit was 
to be received by his wife and one-half by the son. After the 
death of the wife all the immovable property was to go to the 


_adopted son, with the provision that until such son had attained 


twenty one the estate should remain in the hands of his executor. 
He gave all his movable property or karbar to Jaga Mohan Pal, 
and directed that after realising the debts of the karbar he should 
pay out of the balance Rs. 2,000 to his wife for performing merito- 
rious acts, Rs. soo to his spiritual preceptor, Rs. 2,000 to the idol 


` Iswar Radha Syamsunder Jiu, and Rs. 600 to his three sisters and 


such sum as would accrue as profit on the investment of Rs. 2,500 
for charitable purposes. He died in rgoz and probate of the will 
was granted to the executor. A dispute subsequently arose between 
Jaga Mohan Pal, the executor, and Madan Mohan Pal the eldest 
son of Lal Mohan Pal. This dispute was.due to the assertion by 
Madan Mohan Pal that he had originally contributed to the busi- 


` ness Rs. 16,942 in his father’s lifetime, and this he claimed as his 


share in the original joint capital of the business. This was finally 
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settled by the defendant abandoning his claim, and both he and: 


Jaga Mohan. gave up their intention of opening separate business 
and the joint business was continued. 

Following upon this, Madan Mohan Pal gave his third don; 
Jady Nath Pal, in adoption to his brother Jaga Mohan Pal; and: 
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the fourth son, Preonath Pal, as adopted son to the wife of Radha. Lord ees: 


Gobinda Pal, Jadu Nath Pal died in December, 1906 and follow- 
ing upon his death a breach occurred in the family so that Madan 
Mohan Pal took his meals separately, gave notice to the defendants 
dissolving the joint family business, and finally instituted the suit 
out of which this appeal has arisen, claiming that he was entitled 
on partition to a two-thirds share of the joint properties, the mov- 
ables and the business. 

The property in respect of which this claim was made was sepa- 
rated under a variety of heads, but all that need now be‘ considered 
were those that were contained in schedule 3 and schedule 5 (kha). 
The first included immovable property that had been acquired after 
Radha Gobinda’s death, and the second, investments, Government 
paper, and houses. In respect of these the Subordinate Judge gave 
the plaintiff only one-third and the High Court two-thirds, the 
present appeal being brought by the widow and Preonath, claiming 
that a one-third was all that he was entitled to obtain. 

. The real question for determination, therefore, is whether these 
properties were acquired under circumstances which made them 
part of the joint family estate in which the widow and the adopted 
son were entitled toa one-third, or whether they belonged to the 
business which, after the death of Radha Gobinda, was owned as to 
two-thirds by-the plaintiff and one-third by Radha Mohan. It is 
important to remember that the parties are governed by the Daya- 
bhaga law by virtue of which it was possible for the deceased brother 
to make a valid bequest of his share, but except to. the extent to 


which that will affected the joint family it remained joint, with the, 
result that, apart from the business, the immovables and all the pro-_ 


perty not actually included in the gift to Jaga Mohan Pal was joint 


family property. The business was, of course, under the control of - 


the two elder brothers, and it appears that from the date of the 


death of the third brother no alteration whatever was made in the 
way in which the accounts were kept. The payments in respect of 
obtaining the probate of the will, which though not great in extent 
are several in number, were all made out of the business accounts, 
The ‘payment of the monies for the probate itself was made in the. 


same manner; but the legacy of Rs, 3,000 to the widow, and the 
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like legacy to her as Shebait of the idols, remained unpaid. The 
income received from the real estate was all through shown under 
separate heads and nowhere distinguished as between the business 
and the joint estate, and although it is said that the income from 
the latter was only Rs. 1,100 a year, yet none the less it was all 
treated in the same way. ; 

Itis quite true, as has been pointed out, that having regard to 
the nature of the items being carefully specified, both in respect of 
receipt and payment, it would have been possible to have prepared 
from the books a further account showing how the respective estates 
stood in relation to each other, and it is also said that the actual 
monies paid to the widow and the adopted son exceeded the amount 
of their interest in the joint estate of which they were members; 
while finally, and this is perhaps the strongest point of all, the 
method of blending the two sets of items was continued by Rajani- 
kanta, even after the dispute had begun. These circumstances all 
deserve consideration, but their Lordships do not think that they 
have sufficient weight to displace the general presumption that arises 
when members of a joint family, who have control over the joint 
estate, blend that estate with property in which they have separate 
interests. i 

In a case before this Board, Suraj Narain v. Ratun Lal (t) it 
was pointed out that the effect in such transactions was to cause the 
whole property to become joint, and the only real distinction that 
can be drawn between that case and the present is that there sepa- 
rate estate was brought into a joint family account instead of as in 
this case the joint family property. being brought into the separate ac- 
counts. Their Lordships are unable to see that this distinction is 
sufficient to defeat the appellant’s claim. The real question for 
determination is what is the true conclusion to be drawn when 
people united, as the present parties were, by bonds of close rela- 
tionship and living as a joint family, draw for the joint family expen- 
ses out of a fund enriched by other contributions. They think that 
the result is accurately stated by the Subordinate Judge, in the fol- 
lowing words :— ` i 

“ If the members of a joint Hindu family confuse the incomes of 
their joint properties with their separate properties, ‘their intention 
presumably is that the properties acquired with such mixed-up funds 
are for the benefit of the joint family. It should be noticed that not 
only these acquisitions and improvements made in this case with the 
amalgamated and confused funds, but the incomes arising from such 

(1) (1916-17) L. Rega 1. A. aor; I. L, R. go° All. 159. 
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acquisitions and improvements were again partly spent also for joint 
family expenses and purposes, and the balances were again mixed 


up and confused from year to year to acquire properties and make 
improvements,” 


Indeed, the fact urged on behalf of the respondents that the 
joint family expenses exceeded all the property which, according to 
their contentions, was properly joint, in their Lordships’ opinion 
tells against the respondents instead of in their favour. They think, 
therefore, that the decree of the High Court should be varied by 


providing that of the items 1-3 in Schedule 5 (44a) the plaintiff gets — 


only one-third as also in Schedule 3, and that the provision in the 
said decree for payment of interest on the sum of Rs. 4,000 be omit- 
ted. The cross-appeal will be dismissed. The appellants are entit- 
led to their costs of these appeals, but their Lordships will nut vary 
the order as to costs in the High Court, and they will humbly ad- 
vise His Majesty to this effect. 

W. W. Box & Co, : Solicitors for the Appellants. 

Hy. S. L. Polak: Solicitor for Respondent, 


K V, La N. Appeal allowed, 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerfee, Knight, Judge, and Mr, Justice 
Chotaner, 
MAHARAJA BIRENDRA KISHORE MANIKYA BAHADUR 
v. 
TRAILAKHYA NATH ROY AND OTHERS,“ 
Appeal—-Bengal Tenancy Act (VII of 1885), Sec. 153.~—~Liability to pay cess— 
Publication under the Bengal Cess Act. 


No appeal lies from the decree of the District Judge deciding the question of 
the liability of the defendant to pay cess when the plaintiff has not published the 
notice contemplated by the Bengal Cess Act: Mohesh v Umatara (1) and 


*Appeal from Appellate Decrees Noe. 1077 to 1079 and 10% to tt17 of 1920, 
(1) (1889) I. L. R 16 Cale, 638. 
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Rajani v. Fageshwar (1) followed. Watson os Go. v. Syechriste (2) and Deben- 
dra v. Paresh (3) distinguished. | 


Appeals by the Plaintiff. 
Suits for recovery of cesses. 
, The material facts appear from the judgment. 


` Babus Mokendia Nath Ray, Gobinda Chandra Dey Roy, 
Romes Chandra: Sed and iringna Chandra Das for the Appel- 


lant. 
| Babu Sasadhar Roy (Sr.) for the Respondents in Appeals Nos. 

1084, 1085 and rogo, 

Babu Upendra Kumar Roy for the Respondents in Appeals Nos. 
1085.. 1088 and 1103. 

~: Babu Biraj Mohan Majumdar for the Respondents in pte 
Nos. 1093 and rrgs. 

Babu Jotir Mohan Bhattacharjee for the Sepia in Appeal 
Nos. 1110 and trig. 


"The judgment of the Court was delivered by 


Mookerjee J. :— These forty appeals arise out of as many 
suits for recovery of cesses due to the plaintiff on account of rent 
free lands within his estate. The Subordinate Judge has dismissed 
the suits on the ground that the plaintiff was not entitled to realise 
cesses from the tenant defendants, as he had not served the notices 
comtemplated by section 54 of the Bengal Cess Act. The conten- 
tion of the appellant is that this view is erroneous in law. 


A preliminary objection has been taken on behalf of the respon- 
dents on the ground that the appeals are incompetent under section 
153 ' Bengal Tenancy Act. That section bars a second appeal 
in suits for rent where the decree is passed by a District 
Judge, ‘Additional District Judge or! Subordinate Judge and the 
amount claimed in the suit does not exceed Rs. too unlessa 
question of. a special character. has been decided by the 
decree under appeal. The contention of the respondents is that 
this provision read with section 47 of the Cess Act renders all the . 
appeals incompetent. In support of this position they have placed 
reliance upon the deeisions in Mohesh Chunder Chattopadhya v. 
Umatara Deby (4), and’ aaa Kant Nag v. Jasgeshwar ‘Singh (1). 


i (2) (1892) L L R. 20 Cale. ash (a) (88) L L. R. at Cale. 152. 
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On behalf of the appellant, reliance has been placed’ on the other 
hand upon the decision in Watson & Coy, v. Sreekrisio Bhumsick (1) 
and Debendra Prosad Ghose v. Paresh Nath Mitter (2), In our 
opinion the cases mentioned on’ behalf of the ‘appellants are dis- 
tinguishable. The appeals in Mohesk Chunder Chattopadhya v. 
Umatara Deby (3) and Kajani: Kant Nag v. Jageshwar Singh (4) 
arose out of suits instituted for recovery of Cess only. There waa 
no question in éither case as to the amount of ~ cess anntally: payable 
but there was a question as to the liability to pay Cess, and it was 
ruled that the appeal was barred undér section 153 inasmuch as 
the decree which was assailed had not decided a question relating 
to the amount of Cess annually payable by the tenant. ‘On the 
other hand, the decisions in Watson & Coy. v. Sreekristo Bhu- 
mick (1) and Debendra Prosad Ghose v. Paresh Nath Mitter (2) 
were pronounced in suits instituted for the recovery. of rent’ and 
cess. There was no question as to the amount of cess annually 
payable, but there was a question ab to the liability to pay ceases. It 
is plain that the effect of the decision of the question of liability to 
pay cess would be to affect the amount of “rent” annually payable by 
the tenant, if the word ‘ rent’ is interpreted to mean not only rent 
properly so called but also cesses recoverable as rent; see” section 
3(5) of the Bengal Tenancy Act and section 47 of the Cess Act. The 
appeals now before us arise out of suits instituted for the recovery of 
cesses only. Consequently the present appeals are governed, not by 
the decisions in Debendra Prosad Ghose v, Paresh Nath Mitter (a) 
and Watson & Coy. v. Sreekristo Bhumich t) but by the decision in 
Mahesh Chunder Chuttopadhaya v. Umatara Deby (3), and Rajani 
Kant Nag v. Jageskwar Singh (4). The decree under appeal in each 
of these cases has decided the question, not of the amount of 
cesses annually payable but of the liabilty of the defendant to pay 
cess when the plaintiff has not . published the notices contemplated 
by the Bengal Cess Act. We are censequenitly of. opinion that the 
preliminary objection must prevail in each case and that the 
appeals should be dismissed, with costs where the respondent his 
entered appearance, 


peed 


A. T. M. oi. ce A Appeals dismissed 


(1) (1893) I. L. R. at Cale. 134. 
(2) (1906) 4 C. L.J. 119. : 2 ra 2 ae Senate 
(3) (1889) 1. L. R. 16 Cale, 638. NGA WK 
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Before Sir Asutesh . Mookerfec, Knight, Judge, and Mr. Justice 
5 C. * : 


GIRIS CHANDRA BHATTACHARYYA AND ANOTHER 
y. 
BHABATARAN SHAKARI AND ANOTHER,* . 


Ejectment—Bengal Tenancy Act (VIII of 1885), section 183—Part of hemextead 
used for keeping agricultural cattle. 
A part of homestead used by a settled raiyat for keeping agricultural cattle, is 
governed by section 188 of the Bengal Tenancy Act. 
A homestead land is used for agricultural purposes, if a raiyat keeps agricul- 
tural cattle on a part of it: Dina Nath v. Sashi (1). 
Appeal by: the Plaintiffs, 
Suit for ejectment, 
The material facts appear from-the judgment. 
Babus Surendra Chandra Sen and Hemendra Chandra Sen for 
the Appellants. 
Babus Tarak Chundar Chuckerbutiy and Prafulla Chunder 
Chuckerbutty for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiffs in a suit for 
ejectment. The plaintiffs serveda notice upon the defendant to 
quit at the end of the then current Bengali year. Notwithstanding 
this, the defendant remained in occupation, The case for the de- 
fendant is that the incidents ofthe disputed land are governed by 
the provisions of the Bengal Tenancy Act and that consequently he 
is not liable to be ejected. The primary Court held that the land 
was not agricultural in character and was governed by the provisions 
of the Transfer of Property Act. In this view the Court of first 
instance decreed the suit, as the tenancy was capable of termination 
and had been terminated by a legal notice to quit. On appeal the 
District Judge has dismissed the suit as in his opinion the tenancy 
was governed by the Bengal Tenancy Act and could not be termi- 
nated. We are of opinion that the view taken by the District Jndge 


is manifestly rightt. 


* Appeal from Appellate Decree No. 563 of 1920, against the decree of B, N. 
Rau Enq District Judge of Mucshidabad, dated the 3rd December, 1919, reversing 
that of Babu Jyoti Prosad Banerjee, Munif of Kandi, dated the 2and July, 1918. 

(s) (1915) sa C. L. J. 319; 20 C. W. N. 350. 
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The plaintiffs are on the horns of a dilemma, The å defendant has 
been found to be a settled raiyat of the village where the disputed 
land is situated. He has also been found to have lands under culti 
vation ; he gets these lands cultivated by hired labourers whom he 
supplies with his own cattle and ploughs. He has also his granary 
and khamar within his own homestead. In these circumstances it 
is plain that as the defendant isa raiyat, the disputed land is gov- 
erned either by section 182 or by the other provisions of the Bengal 


Tenancy Act. Whichever view is adopted, the plaintiffs are out of . 


Court. 
No doubt, as the appellant has contefded, it cannot be main» 


tained that because a settled raiyat takes settlement of a piece of 


land, adjacent to his homestead though for purposes not agricultu- 


ral, the tenancy of the new plot of land is governed by section 182 | 
of the Bengal Tenancy Act. Here, however, the land is used either , 
“as a homestead bya raiyat or for agricultural purposes. As the - 
District Judge has correctly pointed out a raiyat often keeps his. 


cattle on a part of his homestead, and this makes section 182 appli- 
cable. On the other hand, if we hold that this land does not form 
a part of the homestead of the raiyat, it is manifestly used for agri- 


cultural purposes, because-the raiyat keeps here cattle used fot - 


the purpose of agriculture. This view is in accord with that adopted 
in the case of Dina Nath Nag v. Saski Mohan Dey Tarafdar (1). 


We hold accordingly that the tenancy of the defendant in respect ‘ 
of the disputed land was not terminable and had not been 


terminated by the notice to quit. 
The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. 


A. T. M. Appeal dismissed 
(1) (1915) 22 C. L. J, 2193 20 C. W. N. 550. 


an. 
Hh 
te 


Crininan. 


“1933. 
read 


Fobrutey, 7, 15. 


THE CALCUTTA: LAW JOURNAL, {Von KAKVH. 


‘CRIMINAL REVISION 
Before. Mr. ` Justice: Newbould, Mr. Justice Sukrawardy, and | 
Mr. Justice Buckland. 


PRIYA NATH GUPTA 
D. 
LALJL.* 


Criminal intimidation—Penal Cede (Act XLV of 1860), See. pana, to 


property—Effect on person threatened, 
. Per Newbould and Buckland $$. (Suhrawardy Y. Contra).—A notice signed 


by, the petitioner and issued under his authority as President of the Salisi Nispathi |* 
Mandali. -wag served on the complainant In this notice, it was stated that a certain - 


person filed a claim for certain amount against the complainant who was informed . 


that he should appear before the Court and settle the claim. The notice, conclud- A 


ed thas; “ Íf thé defendant do not answer the claim ‘on the date fixed the claim 


will be ‘dacreed ‘exparte on the evidence of the plaintiff. No objections will be | 


entertained after the passing of such an.exfarte’ décree.’”” 


- Held; that the ‘petitioner ‘threatened the complainant with harm to be caused 
illegally and hence committed the offence of criminal ‘Intimidation. ; 


-Under section’ 503 of the Indian Penal Code; the capacity of the | „person Í 


making the threat to carry it into execution is not needed. 


Per:Sukvawardy, F: The elements constituting the offence of criminal intimi- ` 


dation: under section 503 of the Indian Penal. Code are, frst, threat of injary to” 
the property. of the complainant, and, secondly, thé intention to cause alarm. 
The threat must be, a direct threat to cause harm to a person in property and not . 


by way of the insinuation of possibility or even probability of such barm., 


The mental condition of the complainant dces not determine the offeace „of 


criminal intimidation: -It is the mental attitude of the accused or wens rea that 


ordinarily makes an act criminal. 


“Per Buckland J : Section 503 docs not say pany tlie about the effect upon the: 


person threatered. 


Application for Revision by the Accused aides section 4 Ke of 
the Code of Criminal Procedure. 


The petitioner was convicted by the Sub- divisional Magistrate 
under section 5¢6 Indian Penal Code and sentenced to pay a fine 
of Rs. 2co or in default to undergo six months simple imprisonment 
by the following judgment : 2 


-Criminal Revision No. 1022 of 1922, against the order of P. C. De Esq, 
Sessions Judge of Dacca, dated the 16th September, 1922, affirming that of Mr. 
R. H. Hutchings, Sub-Divisional Megistrate of Manikganj, dated the rath 
August, 1922. ~ 


. 
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: In this Gase the prosecution alleged that the accused Priyanath 
Gupta, styling himself President of the Arbitration Court, uttered a 
threat against. Lalji Chowkidar by causing the notice Exhibit I to be 

. served upon him and committed thereby the offence made.punish- 
able under section 506 Indian Penal Code. 
.. . The defence admit that the signature on Exhibit I is ; that of the 
accused and that the printed portion of the notice.was issued by his 
. authoriiy and over his signature. The accused denies that the portion 
, in handwriting comprising the last two sentences and beginning 
. with “daja? ending in “al” was issued by his authority. The 
` prosecution evidence is to my .mind ‘conclusive that the notice 
Exhibit. I signed by the accused was actually ‘received by. Lalji and 
served upon him by a peon of the Arbitration Court. The man is 
quite consistent in complaint and upon-examination and he is corroe 
borated by the President’s original report Exhibit 2, the evidence 
of P. W., 2 and 3. : This evidence is unshaken by the defence and I 
| do not think they dispute that the notice was served in the manner 
alleged by the complainant either by evidence or in the argument 
of the learned counsel for, the defence. 
The points for decision therefore seem to me ‘to be; 
(1) Whether any and if so what portions of the notice Exhibit I 
, amount tọ a threat.within the meaning..of section 506 Indian Penal 
“Code read with section ‘sox Indian. Renal Code. . 
(2), Whether such threat was issued or uttered by the accused, 
_ (3) The intention of the accused in uttering t the threat if any, 
In considering my-. first, point I will deal generally with the 
Exhibit r at the outset. 4 ; 
_ After considering the -evidence I find the accused Priyanath 
. Gupta guilty of an offence - punishable under sections 506 ofthe 
Indian Penal Code and I sentence- him-to pay a fine of Rs. 200 
. under sections. 506 Indian Penal Code and in default to suffer 
simple imprisonment for six months under section 65 Indian ‘Penal 
Code. 
This judgment was saa on appeal by the Sessions Judge, 
| The accused then moved the High-Court. The, Rule came on 
-,for.hearing before Mr. Justice Newbould: and’ Mr. Justice Suhra- 
„wardy,. who differed in oe pinion, ang: passed -the following 
r judgments: ) =; = 
Newbould J The ioni Priyanath Gupta was convic. 
.ted-by the Sub-Divisional Magistrate of.. Manikganj of an.-offence 
: punishable ynder section,,96, Indian Penal Code and sentenced ito 
“paya fine-af Rs, cang opin: default; tq. undergo six monthy’ simple 
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imprisonment. This conviction and sentence were confirmed on 
‘appeal by the Sessions Judge of Dacca, The petitioner 
. has obtained a rule calling on the District Magistrate to show cause 
. why. the conviction and sentence should not be set aside on the 
following two grounds only. 
<” 1. For that the facts proved and found cannot legally constitute 
+ the offence of criminal intimidation. 
: 2. . For that the prosecution having neither alleged nor adduced 
; any evidence to show that any decree passed by the Arbitration 
Court was ever sought to be enforced against the will of the person 
against whom the same was passed by any means whatever, the 
. Courts below should have held that an exparte decree of the said 
. Arbitration Court against the opposite party would be perfectly 
~ innocuons and that as such the possibility of such a decree could 
“ not constitute a threat of injury within the meaning of section 503 
i Indian Penal Code. These two grounds are really one and the 
same, the second ground setting out in detail the ean on 
- which the first ground is. based. 
The following are the facts proved and found in this case The 
petitioner is-the President of what is known as the Arbitration Court 
3 or Gandhi Maharajake Court at Manikganj. A notice Exhibit r 
‘partly printed and partly written signed by the petitioner and issued 
under his authority as President’ of this Court was served on the 
complainant Lalji, a village chaukidar. In this notice it is stated 
that one Gobin Bhar has filed a claim for Rs. 2499 against Lalji 
t who-is informed that he should appear before the Court and settle 
the claim. The notice concludes with the two following stateme nts: 
LM If the defendant do not answer the claim on the date fixed the. 
< claim’ will be decreed exgarte on the evidence of the plaintiff.. No 
CObjections will be ‘entertained after the passing of such an exparte 
s-decred, Lalji was frightened by this notice and consulted the Pan- 
--chayet who reported the facts to the Magistrate. 
Criminal intimidation which is punishable under section 506 is 
defined. in section 503 Indian Penal Code as follows; “ Whoever 
: threaténs another with any injury to his person, reputation or pro- 
“perty.. . . . with fftent to cause alarm to that person or to 
cause that person to. do any act which he is not legally bound to 
doas the means of avoiding the execution of such thteat commits 
-criminal intimidation.” 
- The’ only. question of any -difficulty in this case is whether the 
-concluding portion of Exhibit I was a threat of injury to the 
-property of Lalji, . If it was such a threat there can-be-no doubt 
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that the criminal intent which is the other ingredient of the offence 
of criminal intimidation has been established. It is found asa 
fact that this notice did cause alarm to Lalji, Such a result isa 
natural consequence of threat which the person who threatened 
must be presumed to have intended. I also hold that the inference 
has been rightly drawn that it was the intention of the petitioner 
- because Lalji was to do an act which he was not legally bound to 
do, namely to appear before the arbitration Court, as the means of 
avoiding the execution of the threat (if it is held to bea threat) 
that an exparte decree would be passed against him. On a full 
consideration I hold that the lower Courts were right in deciding that 
the statement that a claim for Rs. 2499 would be decreed exparte 
against Lalji ifhe did not answer the claim on the date fixed, 
amounted to a threat of injury to his property. The learned Sessions 
Judge has compared the petitioners’ action to that of a bully who 
threatens to shoot a person though he has no license to carry fire 
arms. Tomy mind a better c.mparison would be that of a person 


who holds an unloaded pistol at the head of another. The fact | 


that the pistol was unloaded would be no defence to a ’charge 
of criminal intimidation if the person threatened was ignorant.of 
this fact. The useof the word decree in the notice implies that 
an order passed by the arbitration Court would be enforced. 
Though the Court had no legal power to enforce its decree a per- 
son in the position of Lalji would naturally fear that it would be 
enforced by illegal methods. I can see no force in the contention 
based on the fact that no exfar/e decree of the arbitration Court 
has ever been enforced. Evidence was taken about two months 
after the issue of the notice. The omission to take any action to 
enforce exparte decrees during that period may have been due to 
this prosecution or other causes. It has not been shown that at 
the time the notice was issued Lalji had reason to believe’ that no 
steps would be taken to enforce a so-called decree against him. 

I would therefore hold that the facts proved and found legally 
constitute the offence of criminal intimidation and would discharge 
this rule. 5 iy 

I regret that Iam unable to agree with my learned brother. 
The case will be submitted to the Chief Justice for the appointment 
of another judge under section 429 read with section 439 Criminal 
Procedure Code, 

Suhrawardy, J: The accused has been convicted in this 
case under section 506 Indian Penal Code and sentenced to pay a 
fine.of Rs, 390 in -defaylt six months’ simple imprisonment. The 
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. charge against him is that‘as president of a self constituted arbitra- 
-tion Court styled in the notice referred to hereafter as Manikganj 
: Arbitration Assembly the accused caused a notice to be issued over 
. his signature to the complaint and thereby committed an offence un- 
der section 506 Indian Penal Code. The notice complained of states 
. that a certain person (name given) has laid a claim against the 
‘complainant for Rs. 2499—here follow details.of the claim—before 
the. Arbitration Assembly and as recourse to Court would be 
‘ruinous to both sides. he is requested to be present ona given 
. date and arrange for amicable settlement. These words are in 
. print. Then follow the words in manuscript which are said to be 
-the offending words constituting criminal intimidation. They are : 
JM Be it known that if the defendant (meaning the complainant in 
this case), does not’give an answer (or file written statement) on that 
date the suit will be decreed on that date on plaintiff’s (ie. accus- 
ed’s) proof. Afterwards no objection will be accepted.” 

The accused has obtained this Rule on the ground that the 

facts proved and found do not legally constitute the offence of 
- Criminal intimidation. The Crown does not appear to support the 
. conviction but the trial Magistrate has submitted a full explana- 
tion, | teas ; ; 
<. Tt therefore remains to be considered if the words in writing 
quoted above make out the offence of which the accused has been 
~ convicted for it is evident that the printed portion of the notice is 
‘wholly innocuous. 

‘The ‘charge framed is in these words:—That you caused a writ- 
ten notice to be served on one Lalji Chaukidar of Gheor and thereby 
caused him alarm for his property intending thereby to cause him 

. to appear before you on a certain date and place which you had no 
‘right to do and which he was not legally bound to obey aud there- - 
by committed an offence punis hable under section 506 &c.&c, 
1 think:this charge is bad. Section 503 Indian Penal Code defines 
+ Criminal intimidation thus :—(I ` quote so much of the section as is 
” necessary ‘for our present purpose) whoever threatens another 
with any injury to his. . . ..property. . . . with interit:to 
. cause alarm -to that person orto cause that pérson:to. do any act 
¿which he,is-not legally bound to do, as the means of avoiding auch 
“threaty commits-Criminal intimidation, | . ’ ae: 

It is clear from this definition that the elements constitutibg 

 thé-offeniée are fizsé, threat of injury tothe property of the ED 
= fantand secondly, the intention to cause alarm, 
cT Asto the first element it'is said by the learned Additional 
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Sessions Judge who heard the appeal that the: expressidn that if the 


complainant did not appear on the day fixed an exfar/e decree ` 
will be passed against him is threat to his property. Iam unable ` 


to agree in this view. Injury is defined in section 44 Indian Penal 
Code as ‘ denoting any harm whatever illegally caused to-any per- 
son in property.’ Hence the threat must be ‘causing-harm to pro- 
perty. I cannot persuade myself that the threat to pass an 
exparte decree for a certain sum by an unauthorised person or body 


is threat to property. This apparently strained construction of the . - 


plain wording of the law is sought to be vindicated-by suggesting 
that the accused or the body to which he belongs might thereafter 
proceed. to touch the complainant’s property on the strength of that 
decree. This is mere conjecture. Had there been any evidence 
that the accused ever proceeded against another property under 
colour of a so-called decree, it might be urged, “I do not decide, 
rightly that the threat involved subsequent i injury to property. The 
evidence is just the other way for P. W. 3 Ch. Mohun Majumdac 
says—I have never seen any decree of the arbitration Court being 


executed; As I read section 503 Indian Penal Code, the threat 


must be a direct threat to cause harm to a person in property and 


not by way of insinuation of possibility or even probability of such 


harm. 


As regards the second ingredient of the offence, the accused ig 


not charged with having the intention to cause alarm to the com- 
plainant, nor is there any such finding. The learned Additional Ses- 


sions Judge finds that the complainant, a person of ordinary intelli- E 


gence and education was in fact frightened. This is not enough. 
The mental condition of the complainant does not determine the 


offence. It is the mental attitude of the accused or mens rea that l 
ordinarily makes an act Criminal. If may be said that the accused | 
intended to cause the complainant todo an act which he was not 


legally bound to do viz., to file an answer, but the threat must be to 
cause injury to property in the event of non-compliance. 

For all these reasons I hold that the conviction is bad and must 
be set aside and the accused acquitted, 


‘On account of this differénce, the cage was heard by Mr. Justice 


Buckland. 


Babus Narendra Kumar Bose and Bimal Chunder Das even 


for the Petitioner. 
Mr. Orr. for the Crown. ' 
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Buckland J: The petitioner Priyanath Gupta who was con- 
victed by the Sub-Divisional Magistrate, Manikganj, of the offence - 
of Criminal intimidation and sentenced to pay a fine of Rupees two 
hundred or in default to undergo six months simple imprisonment 
appealed to the Sessions Judge of Dacca by whom the conviction 
and sentence were confirmed and has now obtained a Rule from 
this Court to show cause why the conviction and sentence should 
not be set aside. The case has been laid before me under sections 
429, 439 of the Code of Criminal Procedure, 


The complainant is one Lalji Koeri, a Chowkidar. There was 
served on him by a peon a document in the following terms :— ` 


Notice for decision of suit. 


Before the (Body of) Arbitrators at Manikganj District Dacca. 
Civil Suit, No. 595 of 1328-29. i 
Claim laid at “ S” 2499’— 
To 
5 Lalji Koeri, fathers name not known of Gheor Bazar 
Defendant, 


Whereas the Plaintiff Gobin Bhar, son of the late Jhiguri Bhar 
of Pechar, Kandarhat, Thana Gheor, has brought a suit against you 
on the allegation that the defendants Nos: 2 to 6 have kept, con- 
fined the Plaintiffs married wife, Parbati and the other Defendants 
are in collusion with them, that the Plaintiff at the time of his going 
to Benares had entrusted the defendants with the charge of 
his shop and that the defendant have misappropriated many articles 
of the said shop and has prayed for the recovery of posses- 
sion of those articles and of his wife under the decision of Salisi 
Nispatti Mandali (Body of Arbitrators) at Manikganj and whereas 
if a case ba brought in Court in respect of the said matters there 
is likelihood of a heavy loss being suffered by both the parties, you 
are hereby informed that you will appear before meat roa, m. on 
Thursday the 11th Jaistha next and make arrangement for an 
amicable settlement thereof otherwise you will be put to loss for 
nothing. 

Be it mentioned here, that if the defendants do not put in an 
answer on the aforesaid date the suit will be decreed on the evi- 
dence of the plaintiff and no objection will be allowed thereafter. 


Manikganj File 
Salisi Bichar (Initials) Priyanath Gupta 
Mandali 23.6 President. 


Rastriya Samiti On the back Salisi Nispathi Mandali 
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List of property ` Ai Cop es amag 

“1.” Har Magan Bhadai ` we Cash “Ra 64 ` toasy 
‘a. Taken by Gabari l e s ” 500” Priya“! 

3. On account of ornaments ee » 30 Lalli: | 

4. Mangal Karmakar Ghatak ` ak: he ye jooo | — - 
“5. Gold Mohur r ' ee p» n 30 i kanan 7 
"6." Gobind Bhar on account of ‘shop an ou 3 435 : 
"4. Guru Prosad on account of shop “ae a. G 450 l . 

Total - Rs. 2499 





Portions of this document are in print, the remainder isin mants- ` 
cript, in particular the last paragraph from the words “Be it men: 3 
tioned ” to “allowed thereafter.” The petitioner : whose signature’ : 
it bears is the President of what is known as the Salisi Nispattl’: 
Bichar Mandali at Manikganj, and the charge.is that by causing it. 
to be served upon the complainant he tokna the Stench of) 
which he was convicted. 7 

Two points havé been argued upon the’ ER of the Rule. - 
The first is that there is no evidence to support the findings of the © 
lower Courts that the last paragraph in manuscript was there ‘when’: 
the petitioner signed ‘the notice asto which I am not prepared ito 
hold that there is no evidence to support the. inference which the :! 
lower Courts have drawn in this respect. . 

The other point which is more substantial is that this. notice. can - 
not constitute the offence charged. r 

Excluding immaterial portions. of the section criminal intiniidas ~ 
tion is defined as follows :—Whoever threatens another with any - 
injury to his person, reputation or -property...........With intent to 1 
cause alarm to that:person orto cause that person to do any-act °’ 
which’ hé is not legally bound. to do......ag the means‘of avoiding ` 
the execution of such threat commits criminal intimidation. < 

That, the notice in question conforms in many respects to thé 
forms used by Courts established by law does not admit of dispute,’ ~ 
Expressions used are similar, the word “ suit? is employed to speci: í 
fy the proceedings before this Tribunal which was self-constituted -' 
and had no4egal sanction, and the complairiant is required to putt: 
in an answer which he was not legally bourd to do, as the-méans óf 
avoiding that: “the suit will be decreed on’ the evidence of the plain-- ` 
tif, n which fulfils the requirements of the section as regards intent: — 


“The quéation then arises whether that which according to the — 
notice the complainant could so avoid was injury threatened to his 
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Cxwurat.: 3 person, reputation or property. That a decree ofa Civil Court 


ai 1 harms an individual against whom it is made in his person, reputa- 
Priya. tion or property isa proposition which was not controverted when I 
C put.the question to the learned Vakil for the applicant in the course 
Eas of argument and in my opinion he rightly accepte] it as correct, 
Badhong. 7 though it might be more strictly accurate to say that the harm-is 


caused by the probable legal consequences of a decree. Conse- 
o quently a threat of a decree is a threat of harm to an individual in 
his person, reputatation or property. 

But.it ig submitted that this notice cannot be construed asa 
threat of such barm as the tribunal was incompetent to execute its 
decree. That in my judgment is immaterial. The section says no- 
thing about the capacity ofthe person making the threat to carry it 
into execution, ` Were such capacity essential, the threat implied in 
the presentation of an unloaded pistol at the haad of another would 

l not farther the commission of the offence of criminal intimni tation | 

i uhless the act was accompanied by threatening words, which would 
reduce the section to an absurdity. Nor does the section say an,- 
thing about the effect upon the person threztened, and whether or 
not the complainant knew that the notice was innocuous is equally 
immaterial. ‘ 

l ooking at the notice asa whole the only inference to be drawn 
is that it was the intention of the petitioner to cise th? conoiainant 
to think or believe that unless he did what the notice required him 
to do a decree as ordinarily understood woal I be passed azainst him 
and he would beco ne liable 10 those penalties wich are the sanc- 
tions for decrees made by courts of justice duly constituted by law 
No other intention can be attributed to thease of the forms of ex- 
pression and words employed. [he pstitioner therefore threatene] 
the complainant with harm in his person, repu:ation or props ty by 
threatening him witha decree. Under section 44 of toe Indian 

i Penal Code injury denotes harm illegally caused. By no legal pro- 
cess or means could this Tribunal make or give-effect to such decree 
as it was the intention of the notice to cause the complainant to be- 
lievé would be made if he failed to comply with it. Therefore in 
that the petitioner threatened ‘the comp'ainant with such decree, he ` 
threatened the complainant with harm to be caused illegally. 

Upon the facts found by the lower Courts I hold that the peti--. 
tioner committed the offence of criminal. intimidation.. The convic- 

tion and sentence are affirmed and the Rule is discharged 


ATOM Rule discharged, 


= 


VoL. ARAYI] HIGH COURT. 


BENG Mr. Justice Newbould, and Mr. Justice Sikraardy. 
KRISHNA CHANDRA BHOWMIK 
, 
EMPEROR.* | me 


Contempt of Court—~Criminal F ocedura Code (Act V of 1898), Sec. as . 


any! 

In a prosecution for contempt of Court against a legal practitioner, he was 
not called upon to make a statement and no statement was recorded: 

Held, that this defect in the procedure was fatal. 

No person can be punished for contempt of Court which is a criminal tian 


unless the specific offence charged against him be distinctly stated and an oppor- 
tunity given him of answering : In re Edward Hutchinson Pollard (1). 


“The expression ‘if any’ in section 431 of the Code of Criminal Procedure. 


indicates that the Goart cannot compel the accused to make a statement, but 
it‘does not mean that it should not give him an opportunity to make a state- 


+ 


ment. 
Application for Revision by the Accused under section 435 of 
the Code of of Criminal Procedure. MAENG 
‘The petitioner was convicte! under section 228 Indian Penal 


“Code and sentenced to pay a fine of Rs. 50 or, in default, one 


mon.h’s simple imprisonment. 
The material facts appear from the following judgment of the 


ower appellate Court : 


This appeal arises out of .a contempt of Court proceeding. It 
was the. prosecution case that while the complaining Court-was 
engaged ata stage of judicial proceeding the appellant who isa 
Muktear of-some standing offered him an intentional insult by utter- 
ing the words “I shall bring a defamation suit against you.” - . 

' The case for. the muktear is that as.the Court called him a’ 
liar he uttered shee words “T may bring a defamation case against 
you. D P 

"The P would show that the words used by the- Court 
were "what my bench clerk says is all ee what zon: say is not 
“true”? > ` - 

<. It:appears that the E incident took -plaċe in-this way,’ 
“Th & case by :one Jhen Bewa against Henta Pramanik under séctión 


a) Criminal Revision No. 65 of 1923, against. the order, of Girish Chandra. Sen 
Rig, Sessions Judge ‘of Pabia, dated “the 15th” December, 1922, ‘affirming. that 
of Babu C L.. Mukerjée, - Sub- Divisional nes of PATIN dated, the ith 
November, 1932. - He ae aN a We 

Aa) (1868) Ly R. 3 P; C, 106. ik SN z E ‘ i a 5 
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323 of the Indian Penal Code the Court ordered a summons to 
issue on the accused on the 27th of October 1932. According to the 
practice of the Court the necessary talabana was to be put in within 
sth day of the order. The Court was closed for the 28th, agth or 30th 
and re-opened on the grst October. The talabana was put in on 
the rst of December and not on the 3rst October as it ought to 
have been done, so the summons was not issued. On the next 
hearing date that is on the r1th November the appellant put in a pe- 
tition praying for time. The prayer was actually allowed as the appell- 
ant represented that the process fee wag put in time as the Court 
was re-opened on the 31st and not onthe rst of the following - 


‘month. This statement of the muktear was certainly inaccurate 


and could be justified on the ground that it was made under a 
bonafide mistake, The Court naturally relied on the muktear and 
asked the Bench clerk why the process was not issued though 
process fee was put in time as the Court re-openéd on the 31st 
October. The statement of the bench clerk was resented by the 


` appellant and he persisted in saying that he was in time as the 


Court re-opened on the rst November. This resentment was. not at 
all justified on the part of the appellant. His persistence in this 
statement that the Court was closed on the 3tst and that he paid 
the process fee in time was all the more unjustifiable after the in- 
accuracy had been detected. When inaccurate statement is persisted 
on after its inaccuracy has been detected, the statement may well 
be characterised as a lie though a Court of Justice should be very 
cautious in using such a strong language. It is very desirable that 
officers exercising Judicial functions should measure every word 
they utter and that they should have full control over their tongues. 
When the appellant persisted in his inaccurate statement the Court’ 
observed “what you say is untrue my bench clerk is right. If that 
was so the Court was perfectly justified. The appellant’s vorsion is 
however different, He says that when the inaccurancy was detected 
the observation of the Court was that he was a liar. If muktear’s 
version be accepted .the Court’s conduct was surely undignified 
though not wholly unjustified. I however accept the Court’s version | 
of the affair as true in preference to that given by the muktear, 
In any view of the case the appellant’s conduct was unjustified 
and reprehensible. As he persisted in an inaccuracy even when 
it’ was detectéd he provoked the. remark whatever it was-and he 
ought not to have retaliated as he had done, He really intimidated 
the presiding officer in an open Court and intentionally insulted 
him in open Court before the litigant public.- He not only cóm- 


Vou. XXXVII) HIGH COURT. 


mitted a contempt of Court but was guilty of unprofessional con- 
duct. 


Against this decision the petitioner moved the High Court. 


Babus Dasarathi Sanyal, Nagendra Nath Bose, Dinesh Chandra 
Roy and Hemendra Nath Bose for the Petitioner. 


Babu Satindra Nath Mukherjee for the Crown, 
The following judgment was delivered : 


The petitioner in this case is a muktear practising in the Crimi- 
nal and Revenue Courts in Pabna. He has been convicted of 
cohtempt of Court by the Sub-Divisional Magistrate of Pabna and 
under section 228 Indian Penal Code sentenced to pay a fine of go 
Rupees. This conviction was upheld on appeal by the Sessions 
Judge of Pabna. 

This Rule was granted on the ground that the order passed by 
the Magistrate was illegal and without jurisdiction inasmuch as the 
petitioner was not called on to make a statement and no statement 
was as a matter of fact recorded as required by section 481 Crimi 
nal Procedure Code. In dealing with this point the learned Sessions 
Judge remarked in his judgment that :—'“ The fundamental prin- 
ciple of criminal jurisprudence that a man must be heard before 
he is condemned has no application in such cases where special 
procedure has been provided by express law.” With this expres- 
sion of law we are in entire dis-agreement. The point has been 
considered by the Judicial Committee of the Privy Council in the 
case of Jn re Edward Hutchinson Pollard (1). Their Lordships 
stated that in their judgment no person can be punished for con- 
tempt of Court which is a criminal offence unless the specific offence 
charged against him be distinctly stated and an opportunity given 
him of answering this case was decided in 1868 and the same prin- 
ciple was affirmed by their Lordships of the Judicial Committee in 
a more recent case of Chan Hang Kiu (2). We are unable to 
accept the contention of the learned vakil who shows cause against 
the Rule that the words “if any” in section 481 Criminal Procedure 
Code shows that in the special procedure provided by this section 
an exception to this general rule is provided. All that the expres- 
sion “ if any ” indicates is that the Court cannot compel the accused 
to make a statement, but it cannot mean that he should not give 
him an opportunity to make a statement. We hold that this defect 
in the procedure was fatal to the conviction and we must therefore 
get it aside, o 

(1) (1868) L. R. 3 P. C. 106, (2) (1909) 13 C. W. N. 685. 
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CRIMINAL.. - - -Before leaving .this-case we think we should express our opinion 
Tax that we are in agreement with the learned Sessions Judge that the 
RT E conduct of the petitioner was unjustified and reprehensible. |, We 
fans f think it sufficient having regard to the facts of the case to confine 
kg ourselves to this expression of opinion and it is not necessary to 


direct any further proceedings to be taken against him in the 
matter. We make this Rule absolute. and set aside the conviction 
and sentence passed on the petitioner, and direct that the fine if 
paid be refunded. 

AT. M | Rule made absolute, 


APPELLATE CIVIL. 


“Before Sir Asutosh Mookerjee, Knight, Judge, and ` 
Mr. Justice Chotsner, 


Civil.. - . SARADAKRIPA LALA 
1922. ` O D 4 
wed < . 
July, 11. BEPIN CHANDRA PAL AND uTHERS*, 


Lease—Restrictice Covenant—Covenant running with land—Transfer of Pro- 
` perly Act (IV of 1882), sections 10, 1a-—Liability of transferor to pay rent. 


A permanent, heritable and transferable tenure (or iémsans tenure) was created 
by a lease which contained a covenant to the effect that the tenant’ would, if he 
transferred the property, pay to the landlord, out of the purchase. money in his 
hands, one-fourth as Nasar, and would obtain registration of the name of the 
transferee. The covenant further provided that if this step was not taken, the 
transfer would be invalid and the tenant would continue to be liable for the rent, 
After the grant of the leaso, the lasses executed a mortgage in favour of the first: ` 
defendant. Before the loan had been repaid, the lessee defaulted with the result 
that the landlord obtained a decree for arrears of rent and brought the tenure to 
sale. At this execution sale, the first defendant, the mortgagee, became the pur- 
chaser. Later ‘on, the first defendant transferred the property purchased by him, 
to the second, defendant. In a suit for recovery of acrears of rent due, 


_ Held, that the restrictive covenant In the lease was valid. under sections 10 ‘and 


cn # Appeal from appellate decree No, 2048 of 1920, against the decree of Babu 
Gopal Das Ghose, Subordinate Judge of Chittagong, dated the asth May, 1920, 
modifying that of Babu Nanigopal Mookerjee, Munsiff of Casim bazar, dated 


the asth April, 1919. 


Vor. XXXVILJ HIGH. cotrt, 


12 of the Transfer’ of TOA Act and was operative as between the landlord and 


the tenant:: Abhiram v. Shyama Charan (1). 
That the covenant was onè running with the land. 


“That the first defendant was liable to pay rent under the terms of the lease: 
Rup Chand v. Narendra (2) 


That the decree for rent passed against the second defendant was allowed-to 
stand, as he did not appeal against it. 


The question whether the conveyance created a valid title in the second de- 
fendant as against the plaintiff was not considered. 


A-covenant is deemed to run with the land if it is of such a nature that it di- 
rectly affects the use of the demised premises in a manner which the lessor thinks 
will be beneficial to him. 


An express covenant not to transfer the land without the consent of the landlord 
is a covenant which sufficiently attaches to, and concerns, the demised premises, 
and consequently is a covenant running with the lind: Williams v. Earle (3) and 
other cases. 


That in this case, the restriction imposed upon the right of alienation of the 
tenant, was operative during the entire period of the subsistence of the lease. 


Appeal by the Plaintiff. 
Suit for rent. 
The material facts appear from the judgment. 


Babus Biraj Mohan Majumdar and Chandra Sekhar Sen for the 
Appellant l 


‘Babu Narendra Kumar Dus for the Respondent. 


The judgment of the Court was delivered by 


‘Mook-rjee J. :—This is an appeal by the plaintiff in a suit for ` 


rent instituted against two defendants. The Court of first instance 


decreed the claim against the first defendant alone. Upon appeal’ 


the lower Appellate Court has made ‘the second: defendant alone 


. liable for artears. On the present appeal, the plaintiff has contend- i 


ed that the first defendant also is liable for the rent due. 


“The tenancy was created on the 23rd March, 1908, when a kabu: 
lyat was exécuted by the second defendant in fayour of the plaintiff. 


The tenancy is described as an imam anl consegently on the autho- 


rity of the decision in /ogesk Chandra Roy v. Makbul Ali (4) ‘it 


may be aisumed that the tenancy was a permanent, heritable and 
srenslera nie tenure, The l.ase contained a covenant to the effect 


ts (1909) L. R. 36 1. A. 148; 1. L. R, 36 Cale. 1003. ~ 
(2) (1904) 17 C wW. N. reas (3) (1868) L. R. 3 Q- B, 73% . 
(4) (1920) |, Lo R. 47 Calc. 979. 
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that the tenant would, if he transferred the property, pay to the land- - 
lord, out of the purchase money in his hands, one-fourth as nasar, 
and would obtain registration of the name of the transferee. The 
covenant further provided that if-this step was not taken, the transfer 
would be invalid and the tenant would continue to be liable for the 
rent. The provisions of sections ro and 12 of the Transfer of Pro- 
perty Act make it abundantly clear that restrictive covenant of this ` 
description is valid when inserted in a lease between a landlord and 
his tenant. Reference may in this connection be made to the deci- 
sion of the Judicial Committee in 4dAiram Goswami v. Shyama 
Charan Nandi (1) which shows that a lessor, even when the lease is 
a permanent one, may, by apt words, prohibit alienation by the 
lessee and make a breach of this condition a condition for forfeiture 
of the lessee’s interest. We must consequently proceed on the as 
sumption that this covenant was valid and operative as between the 
landlord and the tenant. 

After the grant of the lease, the lessee executed a artes in 
favour of the first defendant. Before the loan had been repaid, the 
lessee defaulted with the result that the landlord obtained a decree 
for arrears of rent and brought the tenure to sale. At the execution 
sale, the first defendant, the mortgagee, became the purchaser. On 
the and April 1917, the first defendant trangferred the property- pur- 
chased by him to the second defendant. On the 24th April 1918 - 
the plaintiff instituted this suit for recovery of arrears of rent due. 
The first defendant urged that he was no longer liable for the rent 
as he had transferred his interest in the tenancy to the second defen- 
dant. The plaintiff contended that the transfer was collusive, The 
Courts below have arrived at divergent conclusions. The trial Court 
held that the transfer was not genuine while the Court of appeal be- 
low hag held that the transfer was genuine. We must consequently 
determine the liabilities of the parties on the amon that. the 
tratisaction was genuine. 

The first question which requires consideration is shotisi the 
covenant in the lease was binding between the landlord and the 
original tenant only, or, whether it wasa covenant running with the ~ 
land and binding upon all holders of the tenancy during tae entire 
period of the subsistence of the lease. In our opinion, the cove- 
nant isa covenant running with the land. As a general principle, 
a aovenant is deemed to run with the land if it is of such a nature 
that it directly affects the use of the demised premises in a manner 
which the lessor thinks will be beneficial to him. It, has been ruled 

(1) (1909) L. R. 36 L A, 148; L L, R. 36 Calc, 1003; to C, L. J. 284. 


Vor. XXXVIL] HIGH COURT, 


that an express covenant not to transfer the land without the con- 
sent of the landlord is a covenant which sufficiently attaches, and 
concerns, the demised premises, and consequently is a covenant 
running with the land; Williams v. Earle (1); McEackarn v. 
Cotton and others (2), and West v. Dobb (3). There is no doubt in 
this case that the landlord must have intended that the restriction 
he imposed upon the right of alienation of the tenant, would be 
operative during the entire period of the subsistence of the lease. 
The lease was permanent and there is no reason why the landlord 
should have covenanted for payment of Chouth only in the event of 
the transfer by the original tenant. It follows accordingly that 
this covenant was operative not merely between the second defen- 
dant and the plaintiff but also between the first defendant and the 
plaintiff when the former purchased the tenancy.at a sale in exe- 
cution of a rent decree ; and if the covenant was operative as against 
the land in the hands of the first defendant, it would be equally 
operative when he attempted to transfer the land to the second 
defendant. The question thus arises,.whether in these circum- 
stances the first defendant is liable to pay rent under the terms of 
the lease. The decision of this Court in Rup Chand Ghose v. 
Narendra Kriskna Ghose (4) shows that the answer must be in the 
affirmative. We must hold accordingly that the first defendant did 
not divest himself of his liability to pay rent by the execution of 
the conveyance in favour of the second defendant. We need not 
consider whether the conveyance has created a valid title in 
the second defendant as against the plaintiff. It is sufficient for 
us to hold for the purposes of this appeal, that the first defendant 
has not divested himself of the liability to pay rent. Nor do we 
set aside the decree for rent made by the luwer appellate Court 
against the second defendant, inasmuch as the second defendant 
has not preferred an appeal. 

The result is that this appeal is allowed and the decree of the 
Subordinate Judge modified. There will be a decree for rent 
against both the defendants. We direct however, that the pl intiff 
do execute this decree in the first instance against the tenure it- 
self, If by the sale of the tenure, the judgment debt is not satis- 
fied, the plaintiff will be entitled to proceed against either of the 
defendants at his choice. As the ground on which this appeal has 
succeeded was not taken in either of the Courts below, each party 
will pay his own costs throughout the litigation. 

A. T. M. é Appeal allowed : Decree modified, 


(1) (1868) L. R, 30. B. 739. (2) (1902) A. C, 204, 
(3) (1869) L. R. 40. B. Gi. (4) (1914) 19 C. W, N. 112, 
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Before Sir Asutosh Mookerjee, Knight Judge, and Mr, Justice - 
Chotzner, f 


BAIDYA NATH CHATTERJEE 
v. 
PANCHANANI DASI AND OTHERS.* 


Award, affect of. 

A valid award is operative from the date of its passing and binds the parties 
even though neither party has sought to enforce it by a regular suit or by the 
summary procedure. : 

As between the parties and their privies, an award is entitled to that respect 
which is due to the judgment of a Court of last resort. 


A and B made a reference to arbitration in respect of property X on the oth 
September, 1916. On the agth September, 1916, the arbitrator made his award 
whereby X was declared to be the property of A alone, On the 39th September, 
t916, B conveyed X to C: | 

Held, that C acquired no title to the property X. 


Appeal by Defendant No. 1. 


Suit for recovery of possession of land on establishment of title 
by purchase. The material facts appear from the judgment. 


Dr. Jadu Nath Kanjilal for the Appellant,- 


Babus Satindra Nath Mukherjee and Narendra Kumar Das for 
the Respondents. 
GAV 
The judgment of the Court was delivered by 


Mookerjee J:—This is an appeal by the first deféndant in a 
suit for recovery of possession of land on establishment of title by 
purchase, The case for the plaintiff is that the property belonged 
to the second defendant who conveyed it to her on the agth Sep- - 
tember 1916 pursuant to an agreement made eight days earlier. The 
case for the first defendant is that the claim is unfounded inasmuch 
as he had become entitled to the property by virtue of an award 
made on the 24th September 1916 in an arbitration proceeding 
between himself and his brother the second defendant. The Court 
of first instance held that the plaintiff had acquired no valid title by 
her purchase from the second defendant and dismissed the suit as 


€ Appeal from Appellate Decree No. 2290 of 1920, agatast the decree of Babu 
Lal Behari Chatterjee, Subordinate Judge of Hughly, dated the 16th July, 1920, 
dnodifying that of Moulvi Lutfar “Rahman, Munsif of Serampur, dated the 18th 
July, 1919. 


Vou, XXXVIL] HIGH COURY, 


against the first defendant. The Court however made a decree 
for Rs. 175 against the second defendant who it was found had 
obtained that sum from the plaintiff as consideration for the convey- 
ance. Upon appeal, the subordinate Judge has held that the title 
to the property was vested in the first two defendants, and thus the 
plaintiff had consequently acquired a good title to one-half share of 
the property. On this basis, a decree bas been made in favour of 
the plaintiffs for one-half share of the property and also for mesne 


profits. 
On the present appeal, the first defendant has contended that 


the conveyance executed by the second defendant in favour of the 
plaintiff could not transfer a good title to the property inasmuch as 
the vendor had no title thereto. We are of opinion that this con- 
tention is well-founded. It appears that on the gth September 


1916 the first two defendants made a reference to arbitration in- 


respect of this property.: On the 24th September 1916 the arbi- 
trator made his award whereby this property was declared to be 
the property of the first defendant alone. On the 29th September 
1916, that is after the award had been made, the second defendant 
conveyed the property to the plaintif on the basis of the alleged 
agreement made eight days earlier. The first defendant thereafter 
applied to the Court to make a decree in accordance with the award, 
That proceeding was instituted only against the second defendant 
who was a party to the arbitration proceedings. The consequence 
was that a decree was made on the 16th December, 1916. On these 
facts, it has been urged that as this decree was made long after the 
conveyance, the title of the plaintift was not affected thereby. In 
our opinion this view is manifestly erroneous. 

The effect of the award of the arbitrator was to vest the title 
to the property in the first defendant. From that date, the second 
defendant could not set up a claim to that property. The conse- 
quence was that on the date when the second defendant purported 
to transfer his interest in the property to the plaintiff he had no 
interest to convey. The effect of an award was considered by the 
Judicial committee in the case of Mukammad Newazkhan vy. Alam 
Khan (1). In that case A, & B. had referred certain matter in 
difference between them to X. X, made his award in favour of A. 
A made an application under section 525 of the Code of r882 to file 
the award and it was dismissed. B then brought a suit to recover 
the property which had formed the subject matter of arbitration. 
A set up the award in answer tothe claim. The Judicial Com- 

(1) (1891) L. R. 18 L. A. 7371. L. R. rg Cale. 414. 
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mittee held that the award was valid and was binding upon B, and 
that although the application under section s25 was refused that 
merely left the award to have its ordinary legal validity. It could 
not be successfully contended that an award was not valid because 
the party in whose favour it was had‘ never applied to have it filed 
in Court. The refusal to file an award or of an application made 
to do so would not have the effect that the award could never be 
relied upon in any suit relating to the subject matter dealt with by 
it The Judicial Committee then examined the grounds upon 
which the validity of the award was sought to be impeached and 
found them to be unsustainable, ‘with the consequence that the 
plaintiff who had asked for recovery of the property in contra- 
vention of the title created by the award, failed It was pointed 
out by this Court in the case of Bhajahkari Saha Banikya v, 
Behary Lal Basak (1), that this decision of the Judicial Committee 
clearly shows that ifan award is valid, it is operative, even though 
neither party has sought to enforce it by a regular suit or by the 
gummary procedure. This conclusion is based upon the elementary 
principle that as between the parties and their privies, an award 
is entitled to that respect, which is due to the judgment of a Court 
of last resort. The award is in fact a final adjudication by a Court 
of the parties’ own choice, and until impeached upon sufficient 
grounds in an appropriate proceeding, an award which is on the 
face of it regular is binding, The position consequently is that on 
the.24th September 1916 the title of the second defendant, if any 
to the property in suit was extinguished and under the award the 
property vested finally in the first defendant. The result follows 
that the plaintiff did not acquire any title to the property by her 
conveyance taken from the second defendant. In the present suit, 
no grounds have been made out to establish the invalidity of the 
award. We hold accordingly that the plaintiff has failed to make 
out her alleged, title to the property. 

The result is that this appeal is allowed, the decree of the Court 
of appeal below set aside and that of the Court of first instance 
restored with costs both here and in the lower appellate Court. 


ALT. M, : Appeal allowed, 
(1) (1906) L L. R. 33 Calc. 881; 4 C. L. J. 162. g 
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Before Sir Asutosh Mookerjes, Knight, Judge, and Mr. Justice 
Choitsner, 


KULADA PRASAD CHATTERJEE AND OTHERS 
Y. 
KHUDIRAM MISRA AND anordEr.* 
Masne profits—Claims, splitting of—Cisil Procedure Code (Act V of 1908) O. 2 

R. 2. 

Every suit shall include the whole of the claim arising from one and the same 
cause of action and not every claim or every cause of action which the plaintiff 
may+have against the defendant: P¥ttapur Raja v. Suriya Rau (1): 
The test is, whether the cause of action in the subsequent suit is different 
from-the cause of action in the earlier suit? Ifthe answer be in the afirma- 
tive, the subsequent suit is not barred, even though sit might have been 
open to the plaintiff to unite the cause of action with the cause of action in the 
prior suit : Mullick v. Sheopershad (2). 

The plaintifs instituted a suit in 1913 against the defendants for recovery 
of possession of the disputed land with mesne profits upon establishment of 
title. That suit was decreed on the 32nd May, 1914. The plaintiffs became 
entitled to recover possession of the land and also to realise the mesne profits 
which had accrued dhe antecedent to the suit. In July 1914, the plaintiffs exe- 
cuted the decree and obtained symbolical possession through Court. On-the 12th 
February, 1917, the plaintiffs instituted a suit against the defendants for recovery 
of mesne profits subsequent to the institution of the suit and up to the date of 
delivery of possession. This suit was decreed. On the zoth April, 1918, the 
plaintiffs commenced this litigation against the defendants for recovery of mesne 
profits from the date of delivery of symbolical possession up to 13th April 1918 : 

Held, that Order 2 rule 2 of the Code of Civil Procedure did not operate as a 
bar in respect to the portion of the claim for mesne profits which had accrued 
due subsequent to the delivery of symbolical possession and before the institution 
of the first suit for mesne profits. 

The delivery of symbolical! possession was the time of demarcation between 
possession antecedent and possession subsequent: Thakur Sri Sri Radha 
Krishna va Ram Bakadur (3). 

Though the judgment-debtors were actually in possession and the decree- 
holders were consequently entitled to take not merely formal possession but 
actual possession, yet the formal possession given to the decree-holders was in the 
eye of law sufficient possession as against the judgment-debtors: Hari Mohan v. 
Babur Ali (4). Hence the claim for mesne profits subsequent to the delivery of 
possession was not based on an identical cause of action: Muhammad Hafe v. 
Muhammad Zakariya (5) distinguished. 

Appeal by the Defendants. 

® Appeal from Appellate Decree No. 1378 of 1920, against the decree of 
Babu Aswini Kumar Das Gupta, Subordinate Judge of Asansol, dated the 28th 
February, 1920, modifying that of Babu Nalini Kanta Basu, Munsiff of Asansol, 
dated the roth March, 1919. 


(1) (1885) L. Re 12 L A. 116; LL. R.8 Mad. 520. 

(2) (1896) I. L, R. 23 Calc. 821. (3) (1917) 22 C. W. N. 330. 
(4) (1897) I. L. R. aq Cale, 715. 

(5) (1ga1) L. Rs 49-1. A. 93 35 C. Le J. 196. 
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Suit for recovery of mesne profits. 

Babus Sarat Chandra Roy Chowdhury and Gopendra Nath Das 
for the Appellants, 

Babu Pyari Mohan Chatterjee (for Babu Bantim Chandra 
Mookerji) for the Respondents. 

The judgment of the Court was delivered by 


Mookerjes J: This is an appeal by the defendants ina suit 
for recovery of mesne profits, The only question in controversy is, 
whether the suit is‘barred under the provisions of Order 2 rule 2 of 
the Civil Procedure Code of 1908. The facts material for the 
determination of this question may be briefly recited. The plain- 
tiffs instituted a suit in 1913 against the defendants for recovery of 
possession of the disputed land with mesne profits upon establish- 
ment of title. That suit was decreed on the 22nd May- 1914. The 
plaintiffs became entitled to recover possession of the land and also 
to realise the mesne-profits which had accrued due antecedent to the 
suit. In July 1914 the plaintiffs executed the decree and obtained 
symbolical possession through Court. On the rath February rgt7, 
the plaintiffs instituted a suit against the defendants for recovery of 
mesne‘profits subsequent to the institution of the suit and up to 
the date of delivery of possession. This suit was decreed. © On the 
zoth April 1918 the plaintiffs commenced this litigat‘on against the 
defendants for recovery of mesne profits from the date of delivery 
of symbolical possession up to the 13th April rgr8. In these circums- 
tances the question arises whether the provisions of order 2 rule 
2 operate as a bar in respect of that portion of the claim for mesne 
profits which had accrued due subsequent to the delivery of symbo- 
lical possession and before the institution of the first suit for mesne 
profits. The Courts below have answered the question in favour 
of the plaintiffs. On behalf of the defendants it has been maintain- 
ed in this Court that the mesne profits claimed in this suit for the 
period subsequent to the delivery of symbolical possession and prior 
to the date of the institution of the first suit for mesne profits 
could and should have been claimed in that suit, To test the 
validity of this contention we have to determine whether this por- 
tion of the claim is based on the cause of action which was the 
foundation of the claim for mesne profits for the period antecedent 
to the delivery of symbolical possession. On ‘behalf of the plain- 
tiffs respondents, it has been maintained that delivery of possession 
operated to interrupt the prior adverse possession and that the conti- 
nuance in occupation by the defendants gave rise to a new cause of 
action ; in other words, that the delivery of symbolical possession is 
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the- line of demarcation between possession antecedent and posses- 
sion subsequent. This contention is supported by the decision of 
the Judicial Committee in the case of Thakur Sri Sri Radhahrishna 
Chanderji v. Ram Bahadur (1), In that case, Lord Sumner pointed 
out that whena decree-holder has received formal possession as usual 
after due proclamation by beat of drum, adverse possession of the 
judgment-debtor is interrupted. In support ofthis view reference 
was made to the decision of a Full Bench of this Court in the case of 
Juggobundhu Mukerjee v. Ram Chunder Bysack (2) which was treat- 
ed asan authority for the proposition that symbolical possession 
availed to dispossess the judgment-debtors sufficiently, because 
they were parties to the proceeding in which delivery was ordered 
and given. Lord Sumner added that this decision was one of long- 
standing and had been followed for many years and he saw no 
reason to question or to hold that ‘this rule of procedure should now 
be altered. In the case before us, no doubt, the decree-holders 
were entitled to actual possession. But this circumstance does 
not make any difference in the position of the parties as is clear 
from the decision in Hari Mohan Skaka v. Baburali (3) where it 
was pointed out, on the authority of the earlier decisions in 
Lokessur v. Purgun Roy (4) and Shama Charan w. Madhub Chan- 
dra (5), that though the Judgment-debtor was actually in possession 
and the decree-holder was consequently entitled to take not merely 
formal possession but actual possession yet the formal possession 
given to the decree-holders was in the eye of law sufficient posses- 
sion as against the judgment debtor. This view was also adopted 
in the case of Wasiruddin v. Deoki Nandan (6). We must con- 
sequently hold that the claim for mesne profits subsequent to the 
delivery of possession cannot be deemed to be based on an identical 
cause of action. This serves to distinguish the decision of the Judi- 
cial Committee in the case of Muhammad Hafs v. Muhammad 
Zakartya (7). In that case, a suit was instituted for recovery of 
interest due on a mortgage. A subsequent suit was instituted for 
recovery of the principal and interest. It was ruled that the claim 


for principal was barred under order 2 rule 2 as the claim had ` 


accrued due before the institution of the prior suit and as the 
claim for principal and interest arose out of the same cause of 
action they should have been united in the previous suit. We may 


(1) (1917) 22 C. W. N. 330. h (2) (1880) I. L. R, 5 Cale. 584. 
(4) (1897) I. L. R. 24 Cale, 715. (4) (1881) |, L. R, 7 Cale.418, 
(5) (1884) I. L. R. 11 Calc. 93. (6) (1907) 6 C. L. J. 472. 


(7) (1921) L. R. 491. Avg; 35C. L.J. 126, 
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point out that the rule is that every suit shall include the whole of 
the claim arising from one and the same cause ‘of action and not 
that every suit shall include every claim or every cause of action 
which the plaintiff may have against the defendant. This is support- 
ed by the decisions of the Judicial committee in Pittapur Raja v. 
Suriya Rau (1) and Chand Koer v. Partab Singh (a). The test 
is whether the cause of action in the subsequent suit is different 
from the cause of action in the 'earlier suit? If the answer be in 
the affirmative, the subsequent suit is not barred, even though it 
might have been open to the plaintiff to unite the cause of action 
with the cause of action in the prior suit, Mullick v. Sheo Per 
shad (3). We hold accordingly that the courts below have correctly 
adopted the view that this suit is not barred under order 2 rule 2 
Civil Procedure Code. It lias not been argued before us that the 
proper remedy of the plaintiffs is not by a suit for mesne profits but 
by a suit for recovery of possession. We need not consequently 
express an opinion upon that question. 


The result is that this appeal is dismissed with costs. 


A. T, M. Appeal dismissed, 


(1) (1885) L. R. 121. A 116; 1. L. R.S Mad. 520. 
(2) (1888) L. R. 15 I. A. 156; I. L. R, 16 Calc. 98. 
(3) (1896) I. L. R. 23 Calc. 821. . 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
| Chotsner. i : 


PURNA CHANDRA DAS AND ANOTHER 
v. 
ALI MAHAMMAD.* 


Ejectment—Raiyat, status of—Lease, condition in, entitling landlord to realise 
rent by summary process—Bengal Tenancy Act (VIII of 1885), Sec. 49 (b)— 
Notice, form of—Watver—Receipt of rent due prior to forfeiture. i 


The status of a raiyat is not elevated by a'condition in a lease entitling the 
landlord to realise rent by summary process. 


© Appeal from Appellate Decree No. 1545 of 1920, against the decree of R, 
P. Maitra Esq., Subordinate Judge of Chittagong, dated the roth March, 1920, 
reversing that of Babu Pran Kumar Basu, Munsif of Satkania, dated the roth 
December, 1918 
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The technicalities of the English law relating to the form and contents of a 
notice to quit should not be Introduced in connection with the provisions of 
section 49 of the Bengal Tenancy Act: Harifullak v. Benode (1). 

There is sufficient compliance with the requirements of section 49 of the Bengal 
Tenancy Act, if what is served upon the tenant gives him notice to quit the land 
atthe end of the agricultural year next following and the suit is instituted after 
the lapse thereof: Nahkarulla v, Madan (2) and other cases. 


Where the notice to an under-raiyat was described as a notice under section 
49 of the Bengal Tenancy Act and there was no specification of the date when 
the tenant was required to vacate the land, but the suit was instituted long after 
the expiry of the agricultural year following that in which the notice was served : 


Held, that the requirements of section 49 (b) of the Bengal Tenancy Act were 
fulfilled. 

Receipt of rent due prior to forfeiture, subsequent to the service of notice 
to quit under section 49 (b) of the Bengal Tenancy Act, is not a waiver of the 
‘Tight of the landlord to eject: Peer Bux v. Mowsah (3). 

Appeal by the plaintiffs. 

Suit for ejectment. 

The material facts appear from the judgment. 
Babu Narendra Kumar Das for the Appellants. 
Babu Chandra Sekhar Sen for the Respondent. 


G A. V 
The judgment of the Court was delivered by 


Mookerjee J: This is an appeal by the plaintiffs in an action 
in ejectment, The case for the plaintiffs is that they are raiyats, 
that the defendants are the representatives in interest of an under- 
raiyat and that they have unlawfully continued in occupation of the 
land notwithstanding the service of notice to quit in accordance 
with clause (b) of section 49 Bengal Tenancy Act. They accord- 
ingly instituted this suit on the yth January 1918 to eject the 
defendant. The Court of first instance decreed the suit. Upon 
appeal that decision has been reversed by the Subordinate Judge. 
On the present appeal three questions have been raised viz, first, 
what was the status of the plaintiffs ? Were they raiyats as alleged by 
them or tenure-holders as alleged by the defendant ? secondly, if the 
defendants were under-raiyats under the plaintiffs, has their tenancy 
been terminated by a notice to quit ; and thirdly, have the plaintiffs 
by acceptance of rent from the defendants subsequent to the service 
of notice to quit, waived their right to eject them, 


(1) (1913) 17 C. WAN. 932. ta) (1896) 1 C, W. N. 139. 
(3) (1862) Marshall 25. 
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"As regards the first question, the status of the plaintiffs must be 
determined with reference to the lease obtained by them from the : 
talukdars on the roth May 1860, On a true construction of this 
document, there is no room for controversy that the plaintiffs 
acquired the interest of a raiyat. But it has been argued that inas- 
much as the plaintiffs and their landlords covenanted that on failure 
to pay rent under the lease the landlord would be entitled to 
receive rent by the summary process prescribed in the Putni Regu- 
lation of 1819, the status of the plaintiffs must be deemed to have 
been that of a. tenure-holder, if not that of a putni talukdar. We 
are of opinion that there is no force in this contention, The ten- 
ancy of the plaintiffs was unquestionably a raiyat’s tenancy. The 
status of the plaintiffs could not be elevated because a condition 
was annexed to the lease which entitled the landlord to realise rent 
by summary process. It is not necessary for our present purpose 
to determine whether such a condition is valid. It is sufficient 
to hold that this covenant does not alter the nature of the tenancy. 
We hold accordingly that the plaintiffs were raiyats and the defen- 
dants were under-raiyats. 

As regards the second point, we have to consider whether the 
tenancy has been terminated by a valid notice to quit. It is not 
disputed that on the 26th December, rgr4 a notice was served by 
the plaintiffs upon the defendant. This notice was described as a 
notice under section 49 Bengal Tenancy Act. It stated in the 
first place that the plaintiffs did not admit that the defendants were 
under-raiyats, But it was added that if they were under-raiyats, 
they should vacate the land. There was no specification of the. 
date when the defendants were required to vacate the land. But 
the suit was not instituted till the 7th January, r918. The ques- 
tion arises whether this is a valid notice to quit within the meaning 
of clause (b) of section 49 Bengal Tenancy Act which provides 
that an under-raiyat should not be liable to be ejected by his land- 
lord except when holding otherwise than under a written lease, 
at the end of the agricultural year next following the year in which 
a notice to quit is served upon him by his landlord. In the present 
case, the predecessor in interest of the defendants entered upon 
the land on the basis of a kabulyat executed by him onthe rath 
May 1898 fora term of one year. After the expiration of the term, 
the tenant held over, and after his death, his representatives in 
interest have continued in occupation of the land on payment of | 
rent to the landlords. The defendants must be deemed to have 
been under-raiyats who held otherwise than under a written lease, 


1 
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They were consequently entitled to a notice to quit. But the 
section does not specify the form or the contents thereof. It was 
pointad out by Sir Lawrence Jenkins C, J. in the case of Harifullak 
Gast v, Benodebehary -Mandal (1), that the technicalities of the 
English Law relating to the form and contents of a notice to quit 
should not be introduced in connection with the provisions of sec- 
tion 49, Bengal Tenancy Act. There is sufficient compliance with 
the requirements of section 49 if what is served upon the tenant 
gives him notice to quit the land at the end of the agricultural 
year next following and the suit is instituted after the lapse thereof. 
This view is in accordance with that adopted in the cases of 
Nahurulla Patwari v. Madan Gasi (2); Dwarkanath v. Rani 
Dassi (3) and has been subsequently followed in the case of Chandi 
Charan v. Samla Bibi (4). In the case before us, the notice is 
described as a notice under section 49 Bengal Tenancy Act and 
the suit has been instituted long after the expiry of the agriculthral 
year following that in which the notice was served. We hold 
accordingly that the requirements of section 49, have been fulfilled. 

As regards the third point, our attention has been drawn to the 
fact that after the service of notice on the defendants, the plaintiffs 
received from them rent for the year 1g15—1916. It has been 


_ argued before us that receipt of rent subsequent to the service of 


notice to quit operated as waiver. We are of opinion that this 
contention is fallacious, Subsequent receipt of rent due prior to 
forfeiture is not waiver. This was laid down by Sir Barnes 
Peacock C. J. in the case of Peer Bux v. Mowzah Ally (s) where 
hé observed that receipt of rent for any year is confirmation of 
tenancy for that year and conclusively binds the landlord from 
contending that the defendant was a trespasser in that or any previ- 
ous year. It does not, however, debar the landlord from maintain- 
ing that ‘the defendant was ndt a tenant in respect of the period 
subsequent to that for which rent had been received. This rule 
has been followed in this Court in the cases of Jogeshuri v. Mako- 
med (6); Sita Nath v, Basudeb (7), and Kalanand v, Gunput (8). 
The-rule was applied by the:Madras High Court in the cases of 
Marbonu v. Paremblies (9), and Padmanabhaya v. Ranga (10). 
The principle was affirmed recently by the Patna High Court in the 


(1) (1913) 17 C. W. N. 932. (a) (1896) 1° C. W. N. 143. 
(3) (1900) I. L. R. a8. Calc. 308. (4) (1917) a8 C. L. J. gs. 

© (g} (1862) Marshall 25.. h (6) - (1896) I. L. R. 14 Cale. 33. 
(7) (agoo) 2 C. L. J. 540. (8) (1911) 16 C. W. N. 104. 


(9) 8M. L. T, og (10) (1910) L L: R. 34 Mad. 161, 
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case of Shah Wali Ahmad v. Hussain Begam (1). This is in accor- 
dance with the rule well-recognised in England where in the 
case of Price v. Wormwood (2), Pollock, C. B. stated that receipt of 
rent is not waiver of forfeiture, unless it be of rent due after the 
forfeiture was incurred. Entry for condition broken does not at 
all affect the right to receive payment of a pre-existing debt. The 
same view had been taken earlier in the case of Dendy v. Nicholl (3) 
and was subsequently approved in the case of Penton v. Barnett (4). 
The defendants in the case before us were not liable to be ejected till 
the commencement of the year 1916-17 consequently the acceptance 
of rent from them for the preceding year during which they con- 
tinued to be~ tenants was in no sense a waiver of the right of the 
plaintiffs to eject them. 

The result is that this appeal is allowed, the decree made by the 


Subordinate Judge set aside and that of the Court of first instance 
resfored with costs in all the Court. 


AT. M, Appeal allowed, 


(1) (1917) 2P. L. J. 595. 

(a) G859) 44 H» & N. 512; 118 R. R. 584. 
(3) (1858) 4 C. B. N. S. 376; 114 R. R. 774- 
(4) (1897) [1898] 1 Q. B, 976. i 


Before Sir Asutosh Mookerjee, Knight, Judge and Mr, Justice 
Chotzner, 
ANNADA CHARAN SIL AND ANOTHER 
2. 
HARAGOBINDA SIL AND OTHERS," 


Mortpape-—Hoidaence to vary amount of consideration, if admissible—Casée, 


determination of—Fraud. 


While*want or failure or difference in kind of the consideration may be proved, 
evidence to vary the amount of consideration in a dead is inadmissible : Adityams 
v. Rama Krishna (1). 


*Appeal from Appellate Decree No. 2430 of 1920, against the decree of W. 
A. Seaton Esq, District Judge of Chittagong, dated the 8th September, 1930 
reversing that of Babu Narayan Chandra Ghosh, Munsif of Chittagong dated 
the agth November, 1919. 

(1) (1913) L L. R. 38 Mad. 514. 


Von XXXVII] HIGH COURT. 


The determination in a case should be ‘founded upon a case either to be found 
in the pleadings or involved in and consistent with the case thereby made. This 
rule should not be applied in an abstract way regardless of the circumstances 
of the case. 


A party cannot come into Court with fraud on his lipsa and ask for a relief, as 
to such the Courts of justice are not open. 


Appeal by the Defendants, 
Suit to enforce a mortgage. 


The material facts appear from the judgment. 


Babus Dwarka Nath Chuckerbuity, Chandra Sekhar Sen and 
Promatha Nath Bandopa dhya for the Appellants. 


Babus Sarat Chandra Roy Chowdhury and Nripendra Chandra 
Das for the Respondents. 


GAY, 

The judgment of the Court was delivered by 

Mookerjee J :—-This is an appeal by the defendants ina suit 
to enforce a mortgage executed by them on the aznd December 
1916 in favour of the plaintiffs to secure a loan of Rs. 800. The 
plaintiffs alleged that nothing had been paid on the mortgage and 
according to the terms thereof they claimed Rs. 1071. The defen- 
dants pleaded that the debt had been satisfied and the claim was 
unfounded. The Court of first instance dismissed the suit. Upon 
appeal the District Judge reversed that decision and decreed the 
claim in full with interest from the date of suit to the date of judg- 
ment. In their plaint the plaintiffs allege that the mortgage bond 
was part of a transaction which took place between the‘parties on the 
22nd December 1916. The plaintiffs and the defendants were part- 
ners in 4 paddy business at Akyab, The defendants, it is alleged, fix- 
ed the price of the share of the plaintiff in the business at Rs. 3,000 
and purchased that share for the sum. The defendants paid 
Rs. 3,500 in cash, Rs. 400 by a boat and for the balance of 
Rs. 1,100 executed two bonds for Rs. 300 and Rs. 800 respectively. 
According to the plaintiffs, the bond for Rs. 3co has been satisfied ; 
but nothing has been paid on the bond for Rs. 800, The defen- 
dants alleged that the sale had been effected not for Rs. 3,000 but 
for Rs. 2,000, that Rs. soo had been paid in cash and that for the 
balance two bonds had been executed for Rs, 300 and Rs, 800 res- 
pectively. They further pleaded that both the bonds had been 
satisfied. The conveyance, when produced, showed that the con- 
sideration for the sale was Rs. 2,000 as alleged by the defendants 
and not Rs, 3,000 as alleged by the plaintiffs. This placed the 
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plaintiffs in a situation of considerable embarrassment and they 
asked for leave to amend the plaint. This application was 
refused. There was consequently an obvious variance between the 
p'eadings and the proof. If in these circumstances, the plaintiffs 
proceeded with their case on the basis mentioned in the plaint, 
they would contravene a well-known rule of law repeatedly affirmed 
by the Judicial Committee, by Lord -Westbary in Eshen 'Chunder 
Singh v. Shama Churn Bhutto (1), by Sir. Barnes Peacock in 
Mylapore v. Yeo Kay (2), and by Sir Lawrence Jenkins in Mal aju 


` Lakshmi v. Venkatadri Appa (3). This principle is well established 


namely, that the determinations in a case should be founded 
upon a case either to be found in the pleadings or involved in and 
consistent with the case thereby made; and it has been applied 
recently in this Court in the case of Nudbudipendra Mukerjee at. 
Madhusudan Mondal (4), W. J. Rees v. John Young (5), Gopal- 
krishna Sil v. Abdul Samad (6), and Satish Chundra Ghose v, Kali 
dasi Dasi (7), No doubt, as explained by Viscount Haldane in. 
Haji Umar v. Gustadji (8), and by Lord Dunedin in Motabhoy .v 
Muiji (9) the rule should not be applied in an abstract way regard- 
less of the circumstances of the case. But, when the plaintiffs had 
failed to obtain an amendment of the plaint so as to bring their case 
into harmony with the statement in the conveyance the only course 
open to them was to make an attempt to adduce evidence in contra- 
diction to the statement in the conveyance, namely, to show by oral 
evidence that although the conveyance recited the consideration 
as Rs, 2000, the actual consideration was Rs, 3,000. This they did, 
notwithstanding the protest of the defendants. Consequently 
two questions arise, namely, first, whether it was permissible to the 
plaintiffs in view of the provictons of section 92 of the Evidence Act 
to contradict the terms of the conveyance ; and secondly, whether it 
was competent to them to prove that they had committed a fraud 
upon the revenues of the country. 


As regards the first point, it has been pointed out by the Madras 
High Court in Adityam Iyer v. Rama Krishna Iyer (10), that while ' 


(1) (1866) 11 M. LA. 7. . 
(2) (1887) La R. 141. A. 168; I. L. R. 14 Cale. 801. 
(3) (1930) 33 C. L. J. 171; 25 C. W. N. 654. 


4) la912) 18 C. W. N. 473, (5) (1921) 34 C. L. Je 178. 
(6) (1gaz) 34 C. L. J. 319. 
(7) (agan) 34 C. LY J. 529. (8) (1915) 20 C. W. N. 297. 


(9) (1915) Le R. 471. A, 103. 
_ (10) (1913) I. L. Re 38 Mad, 514. 
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want or failure’ or difference in kind of the consideration may be 
proved, evidence to vary the amount of consideration in a registered 
sale-deed is inadmissible. This position is not inconsistent with 
the decisions of the Judicial Committee in Achal Ram v. Kasim 
Husain Khan (1), and Hanifun-nissa v.. Faisunnissa (2), which 
affirmed the proposition that it is open to the parties to prove by oral 


evidence that the actual consideration was different from what was" 


mentioned in the deed or that there was no consideration for the 
deed. This view was approved by this Court in the case of Gopal 


‘Singh v. Laloo Lall (3). There can be little doubt that the view 
‘taken bythe Madras High Court in Adityam Iyer v. Rama 


KXrishna(4), is well-founded on principle. To take an illustration, 


" suppose a mortgage bond had been executed for Rs, 1000, Would it 


be competent to the mortgagee who instituted a suit to enforce the 


{ security for Rs, 1000 to prove by oral evidence that the real 


consideration was not Rs. rooo as stated in the bond but 
Rs, sooo. If such a course were permissible, the protection intended 
by the Legislature to be afforded by the adoption of the rule em- 
bodied in section 92 of the Evidence Act would be completely 
nullified. ; - 

As regard the second point there can be no doubt that if the 
plaintiffs are permitted to prove their allegation that the conveyance 
was not for Rs." 2009 but for Rs. 3.009 they will have to establish 
that they have committed a fraud upon the revenues of the country. 
If the conveyance had been for Rs. 3,000, the stamp duty payable 
would have been Rs. 30. Their allegation is that although the cun- 
sideration was Rs. 3,000 it was deliberately stated to be Rs. 2,000 
because they were unable to procure a stamp paper of the proper 
value. This story has been disbelieved by both the Courts below, 
In such circumstances, if they are now permitted to contradict the 
statement in the conveyances they would only be permitted to allege 
that they have violated the law. Under these circumstances the 
principle applies, that a party cannot come into the Court with fraud 
on his lips and ask for a relief ; as to such the Courts of justice are 
not open ; see the observations of Sanderson C. J. in Gregory v. 


Hawoth (5) where a similar attempt was made, In the same case, 


it was pointed out that the parties should not be permitted to 
depart from the deeds and to establish a case which is contrary to 


(1) (1904-5) L. R. 32 1. A. 113; L L. R. 27 Alle 271 ; 9 C. W. No 477, 
(2) (1gt1) L Le R. 33 All, 340. (3) (1909) 10 C. L. J. 27. 
(4) (1913) L L. R. 38 Mad. 514. 

(5) 25 California 622 (657). 
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their pleadings. This cannot be allowed without a gross violation 
of the rule which requires that the allegations of the complaint, the 
evidence and the findings should, correspond in legal intent. The 
_averment, the proof arid the finding should harmonise and proceed 
upon thé same theory, each pointing with logical distinctness to the . 
same result. A recovery, if had, must be secundum allegata and: 
must be grounded upon facts which are averred in the complaint 
and not upon those which are denied, 

We are consequently of opinion that the | case has not been 
approached from the right point of view by the District Judge. 
The rights of the parties must be determined on the assumption - 
that the statements in the conveyance are true, The result is that 


' this appeal is allowed, the decree of the District Judge set aside 


and the case remitted to him for reconsideration., The cost of this 
appeal will abide the result, l 


A, T, M, o Appeal allowed : case remanded, 





Before Sir Thomas William Richardson, Knight, Judge and Mr. 
. Justice Sukvrawardy, ` 
RAJA-BHUPENDRA. NARAVAN SINGHA BAHADUR 
T. P , 
MIDNAPUR ZAMINDARY COMPANY LIMITED 
AND OTHERS.* 
t Rajaswa’, meaning of—Demand from the Zemindar, not necessarily a demand 
on the Zemindari—Renl, if includes COR. 

Per Curium : The word ‘ Rajaswa? i in a putni lease is wide enough in its natu. 
ral meaning to include cess payable under the Cess Act of 1871 and 1880. 

Per Richardson F: A demand from the Zemindar is not necessarily the same 
thing as a demand on the Zemindari, Bat a demand, from the Zemindar of an 
impost payable by bim in respect of the lands comprised in his estate isa demand 
on the Zemindari. - 

Rent as defined in the Bengal Tenancy ‘act includes coss, 


Per Suhrawardy F: Where there is no ambiguity in the meaning of a word or 
sentence in a document it is not within the province of the Court ‘to look to the 


® Appeal from Appellate Decree No. 947 of 1920 against the decree of B. N. 
Rau Esq., District Judge of Murshidabad dated the 38th of january 1920 affrm- 
ing that of Babu Hanjiban Banerjee, Munsif, and Court at Berhampore dated 
the agrd of June 191g 


£ 


Vor, XXXVILJ HIGH COURT. 


conduct of the parties, which might have been due to neglect, oversight or igno- 
rance on their part. 


Appeal by the Plaintiff. 


Suit for recovery of an amount alleged to be due as the balance 
of Road and Public Works cesses payable for 1322 to 1325 B. S. 


Babus Mahendra Nath Roy and Promotha Nath Bandopadkaya 
(for Babu Priya Sankar Majumdar) for the Appellant. 


, Mr. U. N. Sen Gupta and Babs Khitish Chandra Chakervarti 
(for Babu Probodh Kumar Das) for the Respondents, 


The judgments of the Court were as follows ; 


Richardson J :—The Plaintiff in the second appeal is the 
proprietor of a Zemindary of the entirety of which the defendant 
company holds a putni lease. The lease is evidenced by a Kabu- 
liyat executed by the predecessor of the company in the year 1858. 
The terms of the lease were confirmed and ratified by the company 
by an Ekrarnamah executed on its behalf on the and Falgoon, 1314, 
(February 1908), by which the company agreed to abide by and 
‘conform to the terms and conditions embodied in the Pattah and 
Kabuliyat of the original putni settlement The suit was brought 
for the recovery of an amount alleged to be due as the balance of 


Road and Public Works cesses payable for the four years 1322 to ` 


1425. Under section 41 of the Cess Act of 1880 the total amount 
of the cess annually payable by the Zemindar to the Government is 
Rs, 9s/9/6 p while the amount annually payable by the putnidar to 
the Zamindar is under the same section Rs. 80-6-3 p The Company 
has regularly paid the latter amount to the Zamindar and the suit 
is for the balance still due if the Company ought to have paid the 
larger sum. 


It is conceded that it is open to the parties to a putni lease to 
contract themselves out of the provisions of section 4r of the Cess 
Act; in other words the provisions of that section are subject to 
any special provision contained in the contract between the parties, 
The point at issue and the arguments advanced on either side are 
clearly and concisely stated by the learned Judge in the judgment 
from which this appeal is brought. “ The main question in appeal” 
he says, “is that of the correct interpretation of the terms of the 
Putni Kabuliat. The kabuliat was executed by a predecessor in inter- 

“est of the company in favour of the then Zamindar in the year 1858, 
that is about 13 years before the passing of the Cess Act.” The 
learned Judge was referring to the first Cess Act which was passed 
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in 1871. He continues : “The clause relied on by the plaintiff has 
been translated thus, ‘if there be any demand on the Zemindari for 

any new amount on account of rajaswa or if any order is passed, 
then I shall, without any objection, abide by it and pay my rent 
along with it (the new amount that isy.” It is conceded before us 
that this isa substantially correct translation of the clause in the Kabue 
liyat, which is in Bengali. The learned Judge goes on—“The plain- 
tiffs’ contention is that the annual demand of Rs. 95-9-6 p. imposed 
under the Cess Act on the Zemindar was a demand for a new 
amount on account of mjaswa within the meaning of the above 
clause, and as such payable in its entirety by the putnidar. On 


behalf of the defendant Company it is contended that a demand 


from the Zemindar is not the same thing as “a demand on the 


-Zemindari”, that the latter term includes all demands on the various 


subordinate interests comprised in the Zemindari and that in its 
application to the parties in the present suit it must be confined to 
the demand that may lawfully be made by the Zemindar from the 
putnidar. It is also contended that the term rajaswa does not 
cover a demand under the Cess Act.” 

The learned Judge does not himself express any opinion as to 
the meaning of the term ‘vajaswa’ He agrees, however, with the 


- trial Court in the view that the clause asa whole is ambiguous, 


Approaching the case in that way the learned Judge like the learned 
Munsiff has attached great importance to the fact that for over 40 
years the plaintiff and his predecessor were content to accept from 
the Company and their predecessor the smaller amount due under 
the provisions of section 41 of the Act. I quite agree that if there 
isany real ambiguity in the clause as it stands in the Kabuliyat, 
it is open to the Courts to have regard to the conduct of the parties 
and to the construction of the clause upon which they acted during 
this long course of years. Such construction hardly amounts to 


“contemporanea expositio because it does not go back to the crea- 
tion of the Putni, Dut relates to a state of things which came into 


existence some years later ata time when the terms of the original 
Agreement might have been forgotten or overlooked. Nevertheless 
if the meaning had been doubtful, assistancé might have been 


‘sought from the ‘conduet of the parties, But apart from any question 
of ambiguity, the mere fact that the parties have acted on an erro- 
“neous construction of an, instrument furnishes’ in itself no reason 


why the Courts should not follow the general rule, that an instru- 


“ment should be construed according to its natutal meaning in the 
‘light of the circumstances in which it was executed, It is-hot 
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suggested that the Company has acquired a right by limitation, or 
by anything in the nature of binding agreement to pay cess at the 
lower figure. 

- The question then is whether tro is any real ambiguity i in this |, 
clause and it turns in the main on the import of the word ajaa! 
The Munsiff says, “ Taking it literally it bas the wide sense of any- 
thing payable to the King, although it is commonly used in the 
sense of rent or revenue payable”. In my opinion, and I understand 
my learned brother is of the same opinion—the word rajaswa as used 
in this document is wide enough to include any imposition or levy 
payable to state and is therefore wide enough in its natural mean- 
ing in the context in which it is found to include cess payable under 
the Cess Acts of 1871 and 1886. It must be borne in mind that the 
putni tenure held by the Company extends te the whole of the estate 
in respect of which revenue and cesses are payable by the Zemindar 
to the Collector on behalf of the Government. It may well have 
been the intention of the parties that the putnidar should relieve 
the Zamindar of all additional burden in the nature of a tax impos 
ed on the estate as such. 

As to the contention that “a demand from the Zamindar” is 
not necessarily the same thing as “a demand on the Zamindari" 
within the meaning of the. clause in.dispute, that is no doubt true, 
but not ina relevant sense. Income tax, for instance, might be a 


demand from the Zamindar, but not a demand on the Zamindari. 


On the other hand, a demand from the Zamindar of an impost pay- 
able by him asthe superior landlord in respect of the lands conr 
prised in his estate is, as it seems to me a demand on the Zamin- 
dari. 

It follows, that, in my opinion, the Company as putnidar is 
liable to pay the Zamindar the whole amount payable by ‘the latter 
to the Collector. That seems to me to be the meaning of the 
clause and I can see no reason why we should not give pace to 
that meaning. 

` I should add that the preliminary objection suggested rather 
than argued that no second appeal lay in this case under the provi» 
sions of section 153 of the Bengal Tenancy Act is concluded by the 
terms of the section and by authority. Rent as defined in the’ 
Bengal Ténancy Act inéludes coss and the dispute between the pat- 
ties to this suit is therefore a a as" to Ane amount of rent 
annually payable. `- 

“The result is that, in my opinion, “this appeal ‘succeeds.’ “The 


569 
Oyin 
1958, 
Naat, 
Raja Bhupendra 
Midnan Zanini 


Biche 7 


THE CALCUTTA LAW JOURNAL (Von, XXXVII 


judgment and decree of. the Court below should be set aside 
and the suit should be decreed with-costs throughout. 


Suhrawardy J:--I agree in the order my learned brother 
proposes to pass in this case. In the beginning I felt some diffi- 
culty, in view of the conduct of the parties, namely, that no demand 
was made for this excess amount of cess for over 40 years since the 
first Cess Act was passed from the putnidars. That created a sus- 
picion in. my mind that the parties did not intend that any imposi- 
tion like the Road Cess was included in the contract. On, however, 
carefully reading that part of the putni Kabuliyat of 1858 which deals . 
with this matter, I think, what the parties intended there was that the 
putnidar would pay to the Zamindar whatever taxation was imposed 
on the Zamindarl by the sovereign authority. The sentence which 
‘translated stands, thus, “ If there be any demand on the Zamindari 
-for any new amount on account of rafaswa or if any order is passed, 
“then I shall abide by.it and pay rent along with it” is an integral part 
. of the Kabuliyat and one of the important terms of the contract. 
The whole question turns upon what meaning ought to be attached 
to the word rajaswa as used in that sentence. 


It is argued that at the time when the parties entered into this 
contract, it could not be, in their contemplation that the cess in 
future should be imposed by Government, and therefore, that word 
ought to be strictly construed as meaning revenue payable on 
account of the Zamindari to the Government and it would not 
include any other imposition. That is an argument which cuts 
both ways. -If it was not in tha contemplation of the parties that 
any imposition of cess would be made in future, then it may well 
be argued that the landlord wanted to provide for any future 
imposition in whatever name it might be, by the Government 
on the ‘Zamindari, and the word rajaswa was used not in 
the limited sense of revenue alone, but in the sense which is 
natural to, it. namely, any amount payable by the Zamin- 
-dar to the sovereign or Government. This view is strengthened 
by the other words meds in that sentence, namely, “ New amount 
on account of rajaswa.” If the putnidar agreed to pay any addi- 
tion only tothe revenue that may be imposed in future by the 
Government, one would have expected the use of the expression 
‘Any additional amount’ instead of ‘ Any. new amount,’ I am of 
opinion that there is no ambiguity about the expression rajaswa 
or about the meaning of the sentence as it stands. That being so, 
it is-not the province of the Court to look to the conduct of the par- 
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ties,'which might have been due to neglect, over-sight or ignorance Civil: 

on their part in order to attribute ambiguity:to a.dociment where it 1922. 

does not exist. I think the appeal _ es fe Raja Bhupendra 
As to the preliminary objection, I think, there is no substance .. 

sein view Gf the definition of vent inthe Bengak, Tenancy Actand MANGU re 


Co., Ltd. 
section 57 of the Cess Act of 1880 and the reported authorities in. ae 
this Court. man 
R., M. M. : Appeal allowed. 
PRIVY COUNCIL. 
PRESENT : Lord Phillimore, Sir John Edge, Sir Lawrence Jenkins 
and Lord Saloesen. 
MAHOMED SOLAIMAN P.C 
v. 1953: 
KUMAR BIRENDRA CHANDRA SINGH AND OTHERS, PE 
- November, 9, 38. 
[CONSOLIDATED APPEALS FROM THE HicH Court OF JUDICATURE oe 


AT Fort WILLIAM IN BENGAL. | 


Revenue Sale Law (Act XZ of 1859)—~Arrears of revenue-—Sale of land—-Auction» 
purchastr—Under-ienants—Ejectment suit— Exceptions to S, y7-0f Act Xf 
of 1859 and S. 12 of Bengal Act VII of 1868—Material issues—Findings— 
Duty of High Court. 


A holding in Bengal was sold In auction under Bengal Act XI of 1859 for reali 
sation of arrears of revenue and was purchased by the appellant. The respon- 
dents were under-tenants of lands in the holding atthe time. Ina suit for eject- 
ment and mesne profits by the appellant, the respondents pleaded that thera 


was no arrear of revenue to justify the sale and that they were protected by the 
exceptions to S, 12 of the Bengal Act VII of 1868. 


Held, on the evidence that there was an arrear of revenue to justify the sale : 
Haji Buksk Elahi v. Durlav Chandra Kar (1) distinguished. 

Held, also that the respondents were not protected by the exceptions to S. 
12 of Bengal Act VII of 1868 nor by the exceptions to S. 37 of Act XI of 1859, 

Duty of the High Courts to pronounce their opinion on all important issues in 
cases before them commented upon: Tarakant Bannerjee v. Puddomoney Dossee 
and Others (2), referred to. 


(1) (1912) L. R. 39 L. A. 177; L La R, 39 Cale. 981; 16 C. L. J. 620. 
(2) (1866) 10 M. I. A. 476 (488); 5 W. R, P. C. 63. 


November, 28. 
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. Consolidated appeals from two decrees of the Calcutta High 
Court.(Richardson and Greaves JJ.) reversing two decrees of the 


‘Subordinate Judge (second Court) of the 24-Parganahs. 


“The appellant,'as the auction-purchaser of a holding in a public 


` auction for arrears of revenue, instituted the sults for ejectment and 


mesne profits against the respondents. who were under-tenants of 
lands in the holding at tha time. The suits were resisted on the 
ground that there was no arrear of revenue for which the lands 
could be sold and that they were protected from eviction by the 
exceptions to section 12 of Bengal Act VII of 1868. 

The trial Judge held that there was an arrear of Government 
revenue, that the sale was good and that the respondents were 
not within the exceptions of section 12 of Bengal Act VII 


‘of 1868 ; he decreed the appellant's suits. On appeal, the High 


Court relying upon the decision of the Board in Haji Buksh Elahi 
v. Durlag Chandra Kar (1) disagreed with the trial Judge and 
care to the conclusion that there was no arrear of revenue. On 
this finding, the High Court reversed the decrees of the trial 
Judge and expressed no opinion on the issue whether the respon- 
dents came within the exceptions to section ra of Bengal Act VII 
of 1868. The present consolidated appeals are against the High 
Court decrees. 


Str George Lowndes K. C. and Dude for Appellant. 

De Gruyther K, C. and Brown for Respondent Manmatha Nath 
Mallick. . 

Wallach for the other Respondents. 

The arguments were mainly on the evidence on record, 


The judgment of their Lordships was delivered by 


Sir John Edge:—These are two consolidated appeals from 
two decrees, dated the 2sth May, 1920, of the High Court at Cal- 
cutta, which reversed two decrees, dated the 31st January, 1918 
of the Subordinate Judge (Second Court) of the 24 parganahs, 
The decrees from which these consolidated appeals have been 
brought were respectively made in suits numbered 19 and 20 of 
1917. In each of these suits the present appellant was the plaintiff 
and some of the present respondents were the defendants in one of 
the suits and others of the present respondents were the defendants 
in the other of the suits. The suits were tried together, as were the 
appeals to” the High Court. The suits are suits by an auction pur- 
chaser under Act XI of a 59 of lands for ejectment of under-tenants 


and for mesne profits, , a : 
(1) (1912) L. R. 591. A. 177; L Le R. 39 Calc, ‘ai 16 c. L. J. 620, 
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- The lands to which the suits relate are situate within the Collec- 
torate of the 24 Pargranahs, a permanently settled District of 
Bengal, to which Act XI of 18s9 applies. On the r4th April, r915 
the Collector of the District issued notice and proclamation under 
Act XI of 1859 that the holding number 20A, which is the land 
now in question, would be sold under Act XI of 1859 for the reali- 
zation of Rs. 6, 10 annas and 5 pies revenue in arrears from the 
year 1320 B. 8, The holding was sold by auction on the r7th May, 
1915, and was purchased by the plaintiff, who subsequently received 
a sale certificate. The Government revenue for an arrear of which 
the holding was sold was the revenue for 1320 B. S. The defendants 
were at the date of the auction sale under-tenants of lands in the 
holding sold, and the plaintiff claims to be entitled to eject them. 
The plaint and the written statement of Kumar Birendra 
Chandra Singh, a defendant in suit No. 19 of 1917, and the plaint 
and wrirten statement in suit No, 20 of 1917, are in the printed 
record. l iny 
` In his plaints the plaintif alleged that the Collector of the 
District, on the 17th May, 1915, put the holding No. 20A up for 
sale by auction under the provisions of Act XI of 1859 for.arrears 
of the Government revenue, and that he (the plaintiff), having pur- 
chased it at the sale, and having obtained the sale certificate, had, 
under section 37 of Act XI of 1859, acquired it free of all encumn 
., brances, and had become entitled to annul all the subordinate 
rights, and to recover khas possession of the holding by ejecting the 
tenants holding any subordinate right and claimed a decree for 
ejectment and mesne profits, The defence, so far as it is now 
material, was that there was no arrear of the Government revenue 
to recover which the Collector was entitled to sell the holding, and 
that in any case the defendants were within the exceptions of section 
12 of Bengal Act VII of 1868; that section 37 of Act XI of 
1859 did not apply ; and that the plaintiff was not entitled to eject 
the defendants. The Subordinate Judge fixed five issues, of which 
issues (2) and (3) are now alone material. Issue (2) was as follows: 
“ Is the sale valid and operative, and has the plaintiff acquired any 
title under the same by his purchase ?” Issue (3) was: “Are the um 
der-tenancies of the defendants protected under section r2 of Act 
VII of 1868, and whether they can be annulled? ” Their Lordships 
will later have some observation to make as to issue (3). f 
The Subordinate Judge found that there was an arrear of the 
Government revenue of Rs. 6, ro annas 5 pies for 1320 B. S., which 
entitled the Collector to sell the estaté and that the sale was 
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good, and that the defendants were not within the exceptions 
of secti.n r2 of -Bengal Act VII of 1868, and he gave to plaintiff 
a decree for possession and mesne profits in each suit. From 
these decrees the defendants in each ‘suit appealed tothe High 
Court. In the Memorandum of Appeal to the High Court, in suit 
No, 19, of 1917, the 3rd ground of appeal was "That the Court 
below should have held that there were no arrears duo for which 
the sale could be held.” The 17th ground of appeal was “ That the 
Court below ought to have held that the tenure of this defendant 
has been existing from the time ofthe permanent settlement,” and 
the 20th ground of appeal was “ That at any rate the Court below 
should have held that the tenure of this defendant is protected 
under the provisions of section r2 of Act VII of 1860 (1868)}.” In 
the Memorandum of Appeal in suit No. 20 of 1917, the 4th, roth 
and r4th grounds of appeal were the same as the 3rd, ryth and aoth 
grounds of appeal in suit No. 19 of 1917 The High Court on 
appeal found that there was no arrear of the Government revenue 
which entitled the Collector to sell the estate and by its decrees 
dismissed the suits. From these decrees of the High Court these 
consolidated appeals have been brought. 

The first issue which their Lordships have to consider is—was 
there an arrear of the Government revenue for 1320 B. S. which 
entitled the Collector to sell the estate? That is an issue which 
depends upon the evidence in these suits and not upon the decision 
of the Board on the facts as found by the Board in Haji Buksh 
Elahi v. Duslav Chandra Kar (1) as the High Court apparently 
thought it did. 
© There was no evidence as to’ when the holding, of which the 
estate sold by the Collector in 1915, formed part was granted, but 
there is evidence that one Syed Abdul Ali, who had purchased the 
holding No. 20-1 in Mouza Paikpara from Srimati Dellorus Banu 
Begum on the 17th day of Bhadra 1269 B. S. appointed on the 
15th September, 1862, Mokhtars to apply on his behalf to the 
revenue authorities for ‘mutation of names in his favour, and that 
on roth November, 1862, he gave to the Deputy Collector the 
following acknowledgment of having received a pottah :— ~ 

“Holding No. 21-1.—~Bounded as on the map and on the 
pottah. 

“1, Syed Abdul Ali, do hereby acknowledge to have received a 
pottah for (17-5 4-2) of ground for d by survey to be contained in 


(1) (912) L. R. 39 l A; 1973 WA R. 39 Calc. 9813 16 G. L. J. 620. 
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the above Holding and assessed at the rent of Company’s 
Rs. 20-12-4 per annum and I give this document as my kabuliyat, 
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1922. 


consenting to pay the above annual jumma, Dated the roth day of py med Solaiman 


November 1862. 


“ SYED ABDUL Att 
“ Through the pen of 
 Brprapas BOSE, 

“ Mokhtar.” 


The pottah was evidence of his title to posseasion. In exchange 
for the pottah Syed Abdul Ali gave to the Deputy Collector on the 
10th November, 1862, a kabuliyat which so far as is material was 
as follows :— 

“ Holding No, 30-1.—Boundaries as shown on the pottah and 
map. 

“This deed of kabuliyat is executed by Syed Abdul Ali to the 
following effect :— 

“That I have got a permanent mourasi pottah in respect of 
lands measuring 17 bighas 5 cottahs 4 chattaks and 10 gundas the 
particulars of which are stated above, acknowledging as yearly rent 
thereof at Company’s Rs. 20-12 annas 4 pies. I shall pay the rent 
year by year. Accordingly on receiving a pottah I execute this 
kabuliyat. Finis. The roth November 1862.” 


Apparently, Syed Abdul Ali held direct from the Crown and. 


not as an under-tenant, but whether his holding was recognised 
by the Government as an “estate” their Lordships do not know. 
Admittedly and obviously the holding of Syed Abdul Ali of 1862 
was. subsequently partitioned and after that partition the yearly 
revenue of the partitioned part which was sold by the Collector was 
Rs, 610 annas, § pies. 


By section 2 of Act XI of 1859, it is enacted that :— 


“Ifthe whole or a portion ofa Kist or instalment of any 
month of the era, according to which the settlement and Kistbundeo 
of any Mohal have been regulated, be unpaid on the first of the 
following month of such era, the sum so remaining unpaid shall be 
considered an arrear of revenue.” 

By section 3 of that Act it is enacted so far as is material as 
follows :— 

“ Upon the promulgation of this Act, the Board of Revenue at 
Calcutta shall determine upon what dates all arrears of revenue 
and all demands which by the Regulations and Acts in force are 
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directed to be realized in the same manner as arrears of revenue, 
shall be paid up in each district under their jurisdiction, in default 
of which payment the estates in arrear in those districts, except as 
hereinafter provided, shall be sold at public auction to the highest 
bidder.” 

According to the notification of the Board -of Revenue, in force 
at the date of the sale here in question, the 28th, June, 1914, was 
the day when the arrears of revenue which had become due for 
1320 B.S. should be paid. 

The kabuliyat given by Syed Abdul Aliin 1862 does not ex- 
pressly state when the yearly revenue should be paid. The learned 
Subordinate Judge came tothe conclusion that the letting was 
for the Bengali year, and having regard to Act XI of 1859 and the 
notification of the Board of Revenue which was applicable at the 
time of the sale, he found that one year’s revenue, Rs, 6, ro annas 
and 5 pies, was due on the rst May, 1914 and was in arrear on the 
17th May, 1915, and that the sale was consequently a valid sale. 

The learned Judges of the High Court construed Syed Abdul 
Ali’s kabuliyat of 1862 as a letting by which the yearly rent should 
be payable not at the end of the Bengali year but on the roth 
November during the tenancy, and finding that in that view of the 
case there was no revenue in arrear at the date of the sale, for 
which the estates could be sold they held that the sale was invalid , 
and dismissed the suit. F 

In their Lordships’ opinion the learned Judges of the High 
court misconstrued the kabuliyat of 1862 in holding that by it the 
letting was a yearly letting-from the roth of November and not for 
the Bengali year, and incorrectly found that at the date of the 
sale there was no arrear of revenue for which the Collector could 
sell the estate. The roth November, 1862, was merely the date 


‘when Syed Abdul Ali signed the kabuliyat; he had in Septem- 


ber, 1862, taken over a then existing tenancy of the estate. 
It appears from the accounts in the Collecto:’s office that the 
tenancy was for the Bengali year. Although the accounts relating 
to this estate which were kept in the Collector's office may not be 
in some matters easily understood by those who are not familiar 
with the system of keeping accounts in Collectors offices in that 
part of India, it has not been proved that they were not correctly 
kept by the native clerk in the office who was under the supervision 
of the Collector, who would understand what those accounts 
showed, and their Lordships are entitled to presume, and do pre- 
sume, under section 114, Illustrations (e) and (f), of the Indian 


r 
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Evidence Act of 1872, that they were correctly kept, and that there 
was a Government Revenue of Rs, 6, 10 annas and 5 pies in arrear 
for 1320 B. S, to realize which the estate might have been, and was 
in fact, sold on the ryth May, 1915, by the Collector. 

There remains to be considered the issue as to whether the 
defendants were or were not protected by the exceptions of Section 
37 of Act XI of 1859, or by the exceptions of section 12 of oes 
Act VII of 1868. 

The learned Subordinate Judge considered all the evidence in 

,any way relating to the tenure of the defendants, and he found 
that none of those under-tenures was shown to have existed at the 
time of the Permanent Settlement, and that none of the defendants 
was: within the fourth exception of section ra of Bengal Act VII of 
1868. With those findings their Lordships agree. It may, how- 
ever, possibly be, as the plaintiff's case in his plaint apparently was, 
that this was the case of a sale of an estate under Act XI of 1859 and 
not of a tenure not being “an estate under section 11 of Bengal Act 
VII of 1868, and consequently that the exceptions to be considered 
were the exceptions of section 37 of Act XI of 1859 and not the 
exceptions of section 12 of Bengal Act VII of 1868. That question 
has not been considered by either of the Courts below, and on the 
evidence before their Lordships they are unable to decide it. In 
these consolidated appeals, however, the question as to whether 

` the defendants were within the exceptions of section 37 of Act XI 

of 1859 or were within the exceptions of section 12 of Bengal Act 

VII of 1868, is not substantially material, as it has not been proved 
that the third exception of section 37 of Act XI of 1859 or the third 
exception of section 12 of Bengal Act VII of 1868 applies to the 
defendants or to any of them, and the wording of the fourth excep- 

tion of section 37 of Act XI of 1859 and of the fourth exception 
of section 12 of Bengal Act VII of 1868 are for present purposes 
practically the same, as it is not suggested that in any of these 
under-tenancies mines have been sunk, and the gardens of the 
fourth exception of section 37 of Act XI of 1859 must mean per- 
manent gardens. There was some evidence that there were wells 
on the lands, but they seem to have been very shallow and small 
wells, and not such wells as were meant by the fourth exception, 
and it has not been suggested that this exception would apply to 
them. The Subordinate Judge did not refer to the evidence of 

Baiju Nunia, who said that on one of these under-tenancies there 
was a two-storied pucca house. Probably the Subordinate Judge 
thought that that witness’s evidence was not worth considering, 
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In their Lordships’ opinion it was worthless, No one else said that 
there was a pucca two-storied house on any of the holdings, and the 
witness, when he gave his evidence, was about 80 years of age and 
had been blind for ro years. 

Before concluding this judgment, their Lordships must allude 
to the fact that the learned judges of the High Court, before whom 
the appeal to their Court was heard, did not express any opinion 
as to whether the defendants or any of them were protected from 
ejectment by any of the exceptions of section 37 of Act XI of 1859 
or of section 12, Bengal Act VII of 1868. The issue on that 
subject was before them and they should have considered it and 
found upon it. Their Lordships will quote for the information of 
those learned judges what Lord Justice Turner in delivering the 
judgment of the Board in Zarakant Bannerjee vy. Puddomoney 


` Dossee.and others (1), said as to the duty of High Court judges to 


pronounce their opinions on all important issues in cases before 
them. The Lord Justice said :— 

“The cause has not been decided in either Court on the prin- 
cipal point—whether the lands formed part of the jofe tenure or of 
the Za/ook. Their Lordships are unfortunately unable to decide 
this appeal finally by reason of this defect. The Courts below, in 
appealable cases, by forbearing from deciding on all the issues 
joined, not infrequently oblige this Committee to recommend that 
a cause be remanded which might otherwise be finally decided on 
appeal. This is certainly a serious evil to the parties litigant, as it 
may involve the expense of a second appeal as well as that of ano- 
ther hearing below. Itis much to be desired, therefore, that in 
appealable cases the Courts below, should, as far as may be practi- 
cable, pronounce their opinions on all the important points.” 


Their Lordships’ will humbly advise His Majesty that these 
consolidated appeals should be allowed with costs, the decrees of the 
High Court should be set aside with costs and the decrees of the 
Subordinate Judge should be restored. 


Watkins & Hunter: Solicitors for the Appellant. 
T. L. Wilson & Co: Solicitors for Respondents, 


Pugh & Co: Solicitors for Manmatha Nath Mullick (respon- 
dent in the second appeal). 


K, V. L N. Appeal allowed. 
(1) (1866) 10 M. 1. A. 476. (488). 
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P.M, SADASIVA MUDALIAR AND OTHERS © -7 
| ge | 
A. R. HAJEE FAKEER MAHOMED SAIT AND Sons. 
(ON APPEAL FROM THE Hica COURT OF JUDICATURE AT MADRAS,) 


Binds joint family Madras Prosidency—Businoss conrad anih) of mem- 
bers taking benefit. 


“ Two members of a Hindu joint family in the Madras Presidency, consisting of 
three adults and a minor, executed a letter to the respondents’ firm and. borrowed 
money for the purpose of starting and carrying on a brewery business. The other 
adult'member acted as unpaid agent of the business at Madras and otherwise 
accepted the benefit of the contract,. None of „them possessed any property other 
than the joint family property in which the minor ig also interested :” 

Held, that the members of the joint family who were parties to the contract or 
accepted it as such, cannot escape their liability to perform it or pay damages for 
the non-performance of it on the ground that they have no property other than the 
Joint family property ; and It is unnecessary fo consider the ear in other pro- 
vinces under similar circumstances. 

Appeal from.a decree of the Madras High Court, varying a 
decree of the Subordinate Judge of the Nilgiris, 


The suit was instituted by the respondents against the appellants 
in the Court of the Subordinate Judge of the Nilgiris for recovery 
of Rs, 50,000 and interest, on the basis of a letter of the sth January 
1916. Appellants 1 and 2 raised the defence that the letter was not 
a completed contract as-all the parties intended-to be jointly bound 
by it did not sign it. The third appellant denied liability on the 
ground that the contract was not for the benefit of the family and 
that it was not within the powers of .the manager of the joint family 
to make it. 

The Subordinate Judge held that the contract was binding on all 
the appellants but decreed the plaintiffs’ claim to the . extent of 
Rs. 20,000 and interest. On. appeal, the High Court agreed with 
the trial Judge as to the liability of the appellants and held that the 


_ Tespondents were entitled tothe Rs. 50,000 and interest. They 


accordingly varied the decree of the trial Judge. Hence the pre- 
sent appeal. 

The facts are fully set out in their Lordships’ judgment, 

Clauson K, C. and Dube for the Appellants argued that the letter 
of the 5th January 1916 did not amount to an agreement binding on 
the appellants or any of them; that the claim of Ra. 30,009 as bonus 
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piss was not tenable; that the appellants have no property besides the 
1922. immovable property of the joint family in which their minor brother 
P.M, Sedasiva ÍS equally interested with them : that the letter being unregistered, 
could not affect the immovable ‘property ; and that the liability of 


the 3rd appellant was not made out. 
-De Gruyther K, C. and Brown for the Respondents argued that 


there are concurrent findings as regards the 3rd appellant’s liability 
and that the judgment of the High Court was right. 


% 
A. R., Hajee Fakeer, 


The judgment of their Lordships was delivered by 


November, 24. Sir John Edge :—This is an appeal from a decree, dated the 
WIS asth March, 1919, of the High Court at Madras, which varied in 
plaintiffs’ favour a decree, dated the trth August, 1917, of the 
Subordinate Judge of the Nilgiris in Civil Suit No. 67 of 1916. 
The suit relates to a contract which was made and to be performed 

in the Presidency of Madras. oe. 

The defendants, who are the appellants here, are P. M. Sadasiva 
Mudaliar, defendant 1; P. M. Gurusamy Mudaliar, defendant a, 
and P. M. Pasupathy Mudaliar, defendant 3. They and 
their youngest brother, who is a minor and is nota party to this 
suit, constitute a joint Hindu family. When this suit was instituted 
on the th October, 19.6, defendant x was 40 years of age, defen- 
dant 2 was 35 years of age, and defendant 3 was a2 years old. 
They were sons of P. Marudachala Mudaliar, who died in 1906, 
This joint family carried on business as owners of lands and'house 
property in the Nilgiri District, and in the purchase and sale of 
hides, and as commission agents for the sale of beer brewed at the 
Rose and Crown Brewery, of which brewery the father had been 
a director, In the office of director of that brewery the father was 
on his death succeeded by his son the defendant xr. The joint 
family business was carried on under the names of P, M. Maru- 
dachala Mudaliar and Sons and P, M, Sadasiva Mudaliar and 

‘ Brothers. In the father’s lifetime he had acted as the manager 
for the joint family with the assistance of his eldest son, and since ` 
the father’s death the defendant 1, with the assistance of the defen- 
dant 3, managed the family business, 

On the 8th April, 1915, the plaintiff firm obtained against per- 

` sons who constituted the firm of Rangayya Goundan and Company, 
a decree for sale of two breweries, known as the Nilgiri Brewery 
of Ootacamund, and the Castle Brewery, of Aruvanghat, in default 
of payment of Rs, 1,81,429 odd, interest thereon and costs, The 
plaintiff firm claiming that more was due fo them in that suit, 
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appealed to the High Court. While that appeal was pending these 
defendants 1 and 2, on the 6th December, r915, agreed (Exhibit 
H) with Rangayya Goundan, one of the judgment-debtors of the 
8th April, 1915, to purchase the two breweries, free from all encum- 
brances, for a sum of Rs. 3,70,000, of which Rs. 1,83000 were to 
be paid into Court on or before the 3rd January, 1916, in satis- 
faction of the decree of the 8th April, r915. These defendants 
1 and 2, not having the money with which to pay the Rs. 3,70,000, 
applied to the plaintiffs’ firm for financial assistance, and on the 
31st December, 1915, an agreement (Exhibit AA) was drawn up as 
between these three defendants and their minor brother through 
his guardian, who were described as the mortgagors (that term to 
include them and each of their heirs) of the one part and the plain- 
tiff firm of the other part, whereby the plaintiff firm agreed to ad- 
vance to the mortgagors four lakhs of rupees at 12 per cent. per 
annum interest on the security of the two breweries, and of other 
property which was property of the joint family. The four lakhs 
of rupees were to include a bonus of Rs. 30,000 to the plaintiff 
firm for their assistance. The four lakhs of rupees were to be paid 
as follows :—-To the mortgagees, the plaintiff firm, Rs. 1,833,000 or 
thereabouts, in satisfaction of their decree of the 8th April, 1915; 
to the mortgagors, Rs. sr,ooa or thereabouts; to Mr. Branson in 
satisfaction of a decree obtained by him against Rangayya Goundan 
and Company, Rs. 86,000 or thereabouts ; an undefined amount to 
be kept in reserve pending the decision by the High Court of the 
appeal by the plaintiff firm in the suit against Rangayya Goundan 
and Company, and Rs. 30,000 the bonus. The agreement was 
signed by the defendants 1 and 2, and by the defendant 1 as the 
guardian of their minor brother. The defendant 3 was at the time 
absent from his home at Ootacamund; he was in some country dis- 
trict, and did not, sign the agreement, nor was he consulted about it. 
It was found that the defendants 1.and 2 were not in a position 
to grant a mortgage of the two breweries, owing to the illness 
of Rangayya Goundan and! to the widow and son of Nanjayya 
Goundan refusing to join in a conveyance of the breweries until 
certain claims which they made had been satisfied, and on the sth 
January, 1916, the defendants randa gave to the plaintiff firm 
the following letter x=- 
~ (Exhibit BB.) 
“ To Messrs. A. R. Hajee Fakeer Mahomed Sait and Sons, 
| “Ootacamund, 
u" We beg to inform you that we are unable to carry out at onte 
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as agreed upon the terms of our finance agreement of the 31st 
December, 1915 (hereinafter referred to as the agreement), on 
account of the delay in obtaining a proper conveyance of the Bre- 
wery properties from the vendor and all necessary parties. 

“In the event of our not being in a position to execute the 
mortgage for Rs. 4,00,000 referred toin the agreement within two 
months from this date, we agree to take a transfer of the decree 
obtained by you against Rangayya Goundan and others on the 8th 
day of April, 1915, in O. S. No. 28 of rgzo on the file of the Sub- 
Court upon which the sum of Rs. 1,82,145-14-2 is now due and also 
any further decree that may be passed in your favour by the High 
Court on an appeal now pending from the said decree. 

“ In consideration of your making us an advance of Rs. 50,000 
on our pronote on this date (Rs. 20,000 having been paid in cash 
and Ra. 30,000 being the bonus already paid by us to Mahomed 
Hashim Sait for his services for arranging the loan of Rs, 4,00,000 
referred to in the agreement), we hereby agree to execute in your 
favour a legal mortgage of our properties set out in the agreement to 
secure-the said sum of Rs. so,ooo and interest thereon as provided 
for in the agreement as and from the 5th day of January 1916. 

“As to the transfer of the said decree amounting to 
Rs, 1,82,145-14-2 as aforesaid, we agree to execute a legal mortgage 
in your favour of our properties set out in the agreement as well as 
the said decree: to beso transferred to secure the said sum of 
Rs, 1,82,145-14-2 with interest as provided for in the agreement.as 
and from the grd day of January, r916.- 

“ As to any further amount that may be decreed on appeal by 
the High Court, we will execute a legal mortgage in your favour of 
our properties set out in the agreement and any excess amount so 
decreed and to be transferred as aforesaid to secure the excess 
amount decreed on appeal with interest as provided for in the agree- 
ment as and from the date of the appellate decree. 

“Should the agreement to purchase the Breweries fall through, 
the agreement shall be restricted to the present advance of Rs. 50,000 


‘and the amounts of the decree of the Sub-Court of the Nilgiris and 


of any further decree to be passed on appeal by the High Court. 
“ Dated this sth day of January, 1916. 
“ (Signed) P. M. Marudachala Mudaliar and Sons. 
“( » ) P.M. Sadasiva Mudaliar. 
“nb » ) P.M. Gurusamy Mudaliar. 
„(n ) P.M. Sadasiva Mudaliar, guardian for 
Rajabahadur Mudaliar. 
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It will be observed that one of the signatures to the letter ia in P.C. j 
one of.the business names of the joint family. The solicitor who | 13 


acted for the plaintiff firm probably thought that by way of precau- P. M, Saddéiya 
tion the letter had better be also signed by the members ofthe ” w O] 
family. The defendant 3 did not sign that letter of the. sth Janus N= 
ary, 1916, nor was he consulted about it, He was at that time still | ` Sir Fok Edge. .. 
absent from home. The plaintiff firm agteed to the terms of that” at A 
letter, and gave to the defendants 1 and 2 Rs. 50,000 by cheque, | 
which was ny paid, and received from them the following promis, 
sory note :— ' 
(Exhibit CC.) 
i “ OOTACAMUND, D 
5th January, 1916, . 
. “On demand we, P. M. Sadasiva Mudaliar and P. M. Guru- 
- samy Mudaliar, jointly and severally promise to pay Messrs. H. A. , 
R. Hajee Fakeer Mahomed Sait and Sons or order the sum of- 
Rs, 50,000 with interest at 1a per cent. per annum for value receiv-. 
ed this day in cash. 
“ Fifty thousand only. l | ih 


“P.M. Sadasiva ` 
Mudaliar. 
Signed 
Ah | u P. M. Gurusamy 
one anna 


Mudaliar.” 


stam p. 





The defendants 1 and 2 were unable to come to an arrange: 
ment with the widow and son of Nanjayya Goundan, and conse- 
quently could ‘not grant the mortgage of the two breweries. The 
two breweries were finally sold to the United Breweries Company.’ 
That Company, by payment of the amount due under the decree’ 
of the 8th April, 1915, discharged that decree. l : 
The defendants 1 and 2 in December, 1915, entered into posses: 
sion of the two breweries under their agreement with Rangayya 
Goundan, of the 6th December, 1915, and carried ‘on the business 
of brewing at the breweries. They obtained in the name of P, M. 
Sadasiva Mudaliar, and Brothers the necessary Government Abkari 
licence for the official year 1915-16. That licence was hung up in a' 
prominent place in the brewery office. The business of brewing 
was carried on until the breweries were sold to the Vale Breweries 


Company. l | a ae 


a 
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According to the evidence of defendant 3, he first became 
aware, in February, 1916, that the two breweries were being carried 
on by the defendants r and a and of the terms on which they had 
acquired an interest in the breweries. That may, in their Lord- 
ships’ opinion be accepted as a fact It appears that he had been 
advised by an uncle of his that the two breweries should not be 
treated as business of the joint family, and that on his return to 
Ootacamund in March, 1916, he informed his . brothers the defen- 
dants 1 and 2, that he objected to the breweries being joint family 
business. As 8 matter of fact, the owning and carrying on of bre- 
weries was not business which had been carried on by the joint 
family, and was outside the scope of the business of the joint family. 
If that was his opinion, as it may be assumed it was at that time, 
he should have avoided taking any part in the management of the 
breweries, and in the sale of the beer brewed there. Probably he 
came to the conclusion that the breweries were or would be a pro- 
fitable concern for him to have an interest in as a proprietor. What- 
ever his motive may have been, he acted at Ootacamund in the 
management of the two breweries from June until October, 1916. 
In October, 1916, a depot for the sale of the beer brewed at these 
breweries was started at Madras, and the defendant 3 took charge 
of that depot, which was carried on in one of the trading names of 
the joint family. Some of the cheques which were received at the 
depot in Madras in payment of money due for beer were endorsed 
by him in the name of P. M. Sadasiva Mudaliar and Brothers, and 
were paid by him into the account of the joint family with their 
bankers. Their Lordships will later express their opinion as to what 
are the inferences to be drawn from the acts of the defendant 3 in 
and after June, 1916, at Ootacamund and in Madras. It has not 
been suggested that he acted in the position of a paid manager 
or paid clerk. , 

This suit was brought on the 4th October, 1916, on the basis of 
the letter of the sth January, 1916, the offer contained in it having“ 


` been accepted by the plaintif firm. The plaintiff firm claimed in 


their plaint Rs. 77,303-13-7, which represented the Rs. $0,000 which 
were advanced on the 5th January, 1916, and interest on that sum} 
interest on the sum of Rs. 1,82,145-14-2, the amount of the decree 
for sale of the 8th April, 1915; interest on Rs. 37,336¢7-5, the ad- 
ditional amount which was allowed to them by the Appellate Court 
in the appeal from the decree for sale ; and interest on the total 
amount of that Appellate Court decree by way of prospective 
damages ; and the plaintiff firm prayed for a decree against the 


e 
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defendants x, 2 and 3 personally and against their family property 


> , in the hands of the defendants excepting the share in it of their 


minor brother. The defendants severed in the defences, the defend- 
ants x and 2 filed one written statement, and the defendant 3 filed 


` two written statements. The defences pleaded, so far as they are 


now material, were briefly that the agreements of the 3rst December, 
1915, and of the sth January, 1916, were not completed contracts, 
as they were not executed by all the parties intended to be jointly 
bound by them and could not be enforced against any of the de- 
fendants. That in view of the facts, as will later appear, was an 
untenable defence. It was further pleaded by the defendant 3 that 
the agreements were not for the benefit of the joint family, and were 
not within the powers of the manager of a joint family to make, 
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The defendant 3 also specially pleaded that he was not consulted. 


` about the agreements, and was not bound by them. The defendants 


1 and 2 in their written statement, admitted their liability to pay 
Rs. 20,000 of the Rs. 50,000. i 

‘The learned Subordinate Judge who tried the suit and heard the 
Witnesses giving their evidence, observed in his judgment :— 


“ The facts of the case not being complicated, and covering as 
they do a comparatively short period, the oral evidence in the case. 
is, on the whole, short : the questions in issue are in the main quea-. 
tions of construction and questions of law. Despite, however, the ` 


essential simplicity of the facts, there has been in the case an un- 


usual amount of hard swearing on the part of the four parties to the . 


` guit that have been examined, a most regrettable feature of the case 


having regard to the fact that the plaintiffs and the defendants . 


occupy a very leading position in their respective communities.” 
The four parties to the suit who gave evidence were the defend- 
ants 1, 2 and 3 and the managing member of the plaintiff ‘firm. As 
regards the defendant 3, the Subordinate Judge also said in his 
judgment — 
“As regards Pasupathy Mudaliar, I do not think he is speaking 
the truth when he tries to dissociate himself as much as possible 


from the brewery business which was actually being carried on in the | 


name of the family firm and in which he actually took part between 
June, 1916, and January 1917, in Ootacamund and in Madras. 


He has tried hard to fight shy of even an ocular acquaintance with : 


the contents of the licence in the name of the firm that was hung 


up in the brewery. I cannot agree with him when he pretends that . 
he was an independent member of his joint family on the same . 


footing as his senior brothers. I do not believe him when he. says ; 
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that he told-his elder brother in September, 1915, that he would 
not be bound by their forming a syndicate to buy the breweries.” 
and :— ; 

- “ As already indicated in the summary of facts, the 3rd defend- 
gnt after July, 1916, took an active, though subordinate, part in the 
brewery business which defendants 1 and 2 wanted to acquire for 
the family. The reasonable inference to be drawn is that he ratified 
those acts of the defendants 1 and 2 under which they bound them- 
selves to acquire the breweries, eg.. the agreements H and J and 
those acts under which defendants t and 2 obtained authority from 
the Board of Revenue to carry on the brewing business and to open 
a depot in Madras. But this does not indicate that he ratified 
those acts of defendants 1 and 2 which are referrable to the parti- 
cular method of acquisition which the defendants 1 and 2 wished 
to adopt ; and I may say that there is absolutely no evidence whatso- 
ever which shows that the 3rd defendant ratified Exhibits AA, BB 
or CC except to the extent of the sum of Rs. 2,c000-0-0 which forms 
a` portion-of the consideration of the Exhibit CC promissory note. 
I make this exception, as in the absence of the account books of the 
family, I must presume, that this sum of Rs. 20,000-0-0 actually 
received by defendants 1 and a has passed into the family accounts, 
and on the ground that the implied authority given by the ard 
defendant to defendants x and 2 by .way of ratification to acquire the 
breweries necessarily implies an authority to borrow the required 
money under ordinary conditions ; and the borrowing of Rs. 20,000 
only at 24 per cent. for the purpose of making up Rs. 3,70,000-0.0, 
the sale price of the breweries, prima face amounts to borrowing 
under ordinary conditions,” 

- In conclusion the Subordinate Judge, disallowing all plaintiff 
company’s claims except as to Rs, 20,000, made the following 
decree s- ao 

“It is ordered and decreed that the defendants r to 3 do pay to 
the ‘plaintiffs the sum of Rs.'21,800-0-0 (being principal—Rs. 20,000 
and interest thereon at the rate of rz per cent. per annum from sth - 
January, 1916, to date of suit, 4th October, 1916.—Rs. 1,800-0-0), 
out of the amount sued for, with interest on Rs. 20,000-0-0 at the rate 
of 12 per cent, per annum from 5th October, 1916, to this date, viz., 
2,040-0-0, and with further interest on the aggregate amount of 
Rs, 23,840-0-0 at the rate of 6 per cent. per annum from this date to 
the date of realization, and:that the defendants r to 3 do also pay 
to the plaintiffs the sum of Rs. 682-2-0 on account of the propor- | 
tignate costs of the suit, with interest thereon at the rate of 6 per- 
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cent. per annum from this date to the date of realization, subject, 
however, to the reservation that the 3rd defendant’s liability is res- 
tricted to his share in the family property only. 

“ It is further ordered that the defendants r to 3 will not get 
their proportionate costs on the amount disallowed to the plaintiffs 
and do bear their own costs,” 


It is not clear why the Subordinate Judge did not decree 
payment of the Rs. 50,000, instead of Rs. 20,000 only. If he had 
been consistent, he would have decreed payment of the larger 
amount, 

From the decree of the Subordinate Judge the plaintiff com- 
pany appealed to the High Court. The leading judgment in 

the High Court was delivered by Abdur Rahim, J. In his judg- 
f ment, he said :— 

“ The main question argued both in the Lower Court as well 
as before us is whether the agreement, Exhibit BB, was a contract 
at all, that is to say, whether the agreement was to be regarded as 
complete and binding since the 3rd defendant in the suit, Pasupathy 
Mudaliar, did not sign it. It is signed by “P, M. Marudachala 
Mudaliar and Sons’—that is the name of the family firm of the 
Mudaliars—and also by the rst defendant, Sadasiva Mudaliar, the 
and defendant, Gurusamy Mudaliar, and by Sadasiva Mudaliar 
as guardian for Rajabahadur Mudaliar, minor brother of the defen- 
dants. I have no hesitation whatever in accepting the evidence of 
Mr, Walker that the parties expected that the third brother, Pasu- 
pathy Mudaliar, also .would execute the agreement. The promis- 
sory note, Exhibit CC, is signed only by Sadasiva Mudaliar and 
Gurusamy Mudaliar, rst and 2nd defendants. The question with 
respect to both the documents is whether they are to be regarded as 
completed transactions or whether it was the intention of the par- 
‘ties that there was to be no binding contract until the 3rd defend- 
ant, Pasupathy. Mudaliar, joined in executing Exhibit BB. The 
learned Subordinate Judge has held that the. agreement was condi- 
tional, that is, it was not to take effect until it was executed by 
Pasupathy Mudaliar. It seems to me, however, that the admitted 
and clearly established facts of the case point to an opposite con- 
clusion, There can be no doubt whatever, as already stated, that 


both the parties intended that Exhibit BB should be binding on the | 


entire family, At the same time, it is equally clear to me that the 
parties intended that, if all could not be bound, at least those who 


signed in their individual dapacity, would be bound. The Saits had : 


left the matter in the hands of their legal adviser, Mr. Walker, and 
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the evidence also shows that the Mudaliars were represented by a 


‘Pleader, Mr. Rama Row, who, however, has not been examined in 


the case, There was considerable discussion between different 
parties and their lawyers as to What should be the exact nature of 


“the arrangements, The result of the evidence amounts to this— 


that since there was difficulty as mentioned in Exhibit BB itself as 
to getting the necessary parties to join in the conveyance of the 
breweries to the Mudaliars, the expedient that they hit upon was 
that the Mudaliars should take a transfer of the decree of the Saits. 
With that decree in their hands they expected that there would be 
no great difficulty in securing the breweries, The Mudaliars wanted 
the breweries for the benefit of the entire family, which consisted 
of three adults and one minor brother, but the lawyers of the 
parties thought that difficulty might arise in binding the 
entire family, as questions might be raised as to whether the’ 
transaction was a proper one for ‘the benefit of the family. Mr. 
Walkers evidence makes it clear that under the circumstances, 
he thought it expedient and advisable that the agreement 
should be signed not only by the firm or in the firm’s name, but by 
the Mudaliars individually. The plaintiff's object in that was that 


‘if it so happened that the transaction did not come within the scope 


of the family business which consisted mainly in plantations, the 
members of the family who signed the agreement would be bound 
by them. The 3rd defendant was at the time not in Ootacamund, 
and that was the reason why he did not actually sign Exhibit BB, 
but he was expected to sign it, and the evidence is that the rst 
defendant, who is the head of the family, being the elder brother, 
undertook to obtain the signature of Pasupathy Mudaliar. Mr. Walk- 
er positively swears that it was never suggested or understood that 
Exhibit BB would not come into operation unless or until Pasupathy 
signed it. There is not the slightest reason to doubt the Bona fides or 
accuracy of his statement. And it clearly could not have been 
the intention’of the parties that Exhibit BB was to have no effect 
whatever until the third brother signed it. 

Their Lordships agree with all that the learned Judge said on 
that subject. As to the liability of defendant 3, he said that— 

“It cannot-be disputed that at least from June, 1916, he took a 
very active part in the business of the breweries, He was in charge 
of the depot in Madras for some time according to the arrangement 
with the Excise authorities (their licence); he received monies 
from the family to funds (with which to carry on the business), and 
paid the profits of the business into the family account with the 
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bank. He also signed cheques in the name of the family firm of 
Marudachala Mudaliar and - Sons and Sadasiva Mudaliar and 
Brothers, and there cannot be the least doubt that he regarded the 
business as much his own as that of the rst and and defendants.” 
Their Lordships are not aware that the defendant 3 ever signed 
any cheque in the name of either of the joint family firms, if that is 
what the learned Judge meant in the passage quoted ; but he pro 
bably meant that the defendant 3 had endorsed some cheques in 
the name of the firm, and with that explanation their Lordships 
agree with the finding quoted. Further on the learned Judge 
found “the evidence clearly shows that he (the defendant 3) 
treated and adopted the whole transaction as one in which he was 
interested as much as the rst and and defendants,” and he also 
found that the defendant 3 ratified and adopted the transaction of 
the sth January, 1916, by his subsequent conduct, and made him- 
self liable by adopting that contract. Spencer, J., in a short judg- 
ment, agreed with Abdur Rahim, J, and said, “ I also agree in 
thinking that the 3rd defendant, by his subsequent conduct, ratified 
and acquiesced in the agreement when he joined with his brothers 
. in managing the brewery business in 1916.” The result was the 
High Court gave the plaintiff firm a decree for Rs. 76,159-5-7, 
which included the Rs, 54, 359 5-7, which had been decreed by the 
Subordinate Judge, and with some future interest at 6 per cent, 
From that decree of the High Court this appeal has been 
brought. Their Lordships agree with the findings of the High 
Court, which they have quoted from the judgments delivered in that 
Court. There can be no doubt the business of owning and carrying 
on breweries was not a business of the joint family, and that the 
minor brother, when he comes of age, can repudiate the contract 
of the sth January, 1916, so far as he and his interest in the joint 
family property are concerned, and that his interests in the joint 
family property cannot be affected by this suit. The contract of 
the sth January, 1916, cannot be regarded as a contract of 
the joint family of which the minor brother is a member, but 
defendant 3 accepted that contract as binding on him, and derived’ 
benefits under it and consequently accepted it, with liability to 


perform it; the money which tas advanced under it by the. 


plaintiff firm was money which was required for the starting and 
carrying on of the brewing business. It appears to their Lordships 
_that it is a contract which is binding on those members of the joint 
family, the defendants 1, 2 and 3, who were parties to it or accept 


ed it as a contract, and that they cannot escape their liability to ` 
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perform it or to pay damages. for the non-performance of it by show- 
ing that they have no. property except that which is property of- 
the joint family in which their minor brother is equally interested 
with them. If it were the law that some members of a joint family 
could escape from liability to perform contracts entered into by 
them on the grounds that their contracts were not such as would 
bind the joint family, and that they had no property other than that 
which was the property of the joint family, it would be necessary 
for every person wita whom they sought to make a contract to 
assure himself that the business to which the proposed contract 
would relate was business of the joint family, and that no member . 
of the joint family. was a minor., Under such circumstances, it 
would be difficult to carry on business with persons who happened 


to be members ofa joint family of the Province of Madras, What 


might be the position in other Provinces it is unnecessary to consider. 
The decree in this suit cannot be executed against the minors 
interest in the joint property of the family. 

.Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs. 

Hy. S. £ Polak: Solicitor for Appellants, 

Douglas Grant: Solicitor for Respondents. 


R. Ve LN. Appeal dismissed. 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjec, Knight, Judge and Mr. Justice 
. Chotsner. 


PRAN KRISHNA TARAPDAR AND OTHERS 
v, 
PRASANNA KUMAR PAKRASHI AND OTHERS.” 
Second appeal—Misconstruction—‘ Julkar ’-Roidence. 


' “A second appeal’ does not lie because some portion of the evidence may be 
in writing and the Judge makes a mistake as to the meaning of it. The mix 
construction of-a document which is the foundation cf the suit, which is in the 


- © Appeal from Appellate Decrees No. 213 of 1920, against the decree of Durga 
Das Chakrabarti Esq. District Judge of Pabna dated the 22nd August, 1919,rever- 
sing that of Babu Purna Chandra Basu, Subordinate Judge ef Bogra, dated the 
ath March, 31917. 
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nature of a contract or a document of title id allowed to bé a-grotind for second 
appeal : Nowbut v. Chutter Dharee (1). 


The term ‘ Jalkar’ is ambiguous. It may moan elther a grant of a mere right 
of fishery or it may mean the grant of a sheet of water together with the sub-soil : 
Bissen Lal v. Khyrunnissa (2), and other cases. 


The question whether what was Intended to be granted in a particular case 
was restricted to a right of fishery or included s grant of a sheet of water together 
with the sub-soil, depends upon the construction of the original grant If available 
or is determined with regard to the subsequent history of the property. 


Appeal by the Defendants. 
Suit for recovery of possession of land on declaration of title. 
The material facts appear from the judgment. 


Babus Sharat Chunder Roy Chowdhury and Indu Bhusan Roy 
for the Appellants. 


Babus Dwarka Nath Chuckerbuity, Biraj Mokan Majumdar, 
Sasadhar Roy and Jatindra Nath Sanyal for the Respondents. 
GAY, 
The judgment of the Court was delivered by 


Mookerjee, J: This is an appeal by the defendants ina suit 
for recovery of possession of land on declaration of title. The case 
for the plaintiffs is that the disputed land is comprised within a 
permanently settled estate held by them within the collectorate of 
the district of Bogra and known as Mahal Dihi Adgola. The 
defendants contend that the land is not comprised within the per- 
manently settled estate of the plaintiffs but lies outside its ambit 
and has accreted to the neighbouring permanently settled estate 
held by themselves. They further contend that the claim of the 
plaintiffs is barred by limitation, The Court of first instance found 
upon the question of title in favour of the plaintiffs but dismissed the 
suit on the ground of limitation. Upon appeal the District Judge 
has affirmed the conclusion of the Subordinate Judge upon the 
question of title but has reversed his decision upon the question of 

‘limitation, The result has been that the suit has been decreed. 

@n the present appeal the decision of the District Judge has been 
assailed on the ground that his conclusion upon the question of title 
is erroneous in law. It is not disputed that the land in suit formed 
at one time the bed of a beel called Beel Nurail known also as Jalkar 
Sat Simulia. The plaintiffs asserted that at the time-of the Per 
manent Settlement the bed of this jalkar was settled with their 
predecessors as included in the permanently settled estate granted 

(x) (1875) 19 W.R, 222. (2) (1864) 1 W. R. 73. 
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to'them. The defendants do not” controvart the position that the 
land was at the time of the Permanent Settlement covered with 
water but they contend that what was settled with the predecessors 
of the plaintiffs was nothing beyond the right of fishery and that 
the bed of the jalkar remained with the Crown. The grant made 
at the time of the Permanent Settlement has not been produced and 
consequently no question arises as to the construction of the fun- 
damental title deed. The plaintiffs as also the defendants have 
accordingly been constrained to rely upon subsequent documents 
which disclose ‘various transactions connected with the disputed 
land or with the Jalkar, and the Courts below have thus been 
called upon to ascertain from the subsequent history of the disputed 
land the nature of the initial grant. Prima facie this does not raise a 
question of law which can be investigated in second appeal. It was 
pointed out by Sir Richard Couch C. J. in Momdut Singh v. Chutter 
Dharee Singh (1), that a special appeal does not lie because some 
portion of the evidence may be in writing and the Judge makes a 
mistake as tothe meaning of it. For instance, a writing supposed 
to contain an admission may be put inas part of the evidence 
but a mistake in its meaning is not a misconstruction of a document 
upon which a special appeal will lie if it is connected with other evi- 
dence affecting its construction, The misconstruction of a document 
which is the foundation of the suit, which isin the nature of a con- 
tract ora document of title is allowed to bea ground for a second 
appeal. As we have already stated the original grant is not avail- 
able and consequently no question arises as to its legal construc- 
tion. ' 
The appellants have however attacked the judgment of the Dis- 

trict Judge on the ground that he has lost sight of a very important 
distinction in connection with the meaning of the expression 
‘Jalkar.’ We are of opinion that this charge cannot be justified, 
It is well known that the term‘ Jalkar’ is ambiguous, It may 
mean either a grant ofa mere right of fishery or it may mean the 
grant of a sheet of water together with the sub-soil. This is pointed 
out in a long series of decisions from Bissen Lal Dass. v. Khy}un- 
nissa Begum (a) to Makananda Chakravarty v. Mongala Keotani (3). 
A.vxongst the intermediate decisions, the more important are those in 
Radhamohun Mundul v. Neel Madhub Mundul (4) ; David v, Grish 
Chunder Guha (5) ; and Rakhal Churn Mundul v. Watson & Co.(6). 

{t) (1873) 19 W. R. 222. (2) (1864) 1 W. R. 78. 

(3) (1904) I. L. R. 31 Cale. 937. (4) (1875) 24 W. R. dou. 

(5) (1882) L L. R, 9 Calc, 183. (6) (1883) 1. L, R. ro Cale. 50. 
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The distinction is also emphasised in the decision of the Judicial 
Committee in Radhagobind Roy Sakeb v. Inglis (1). The question 
whether what was intended to be granted in a particular case 


- was restricted toa right of fishery or included a grant ofa sheet 


of water together with the sub-soil must depend upon the 
construction of the original grant if available or must be 
determined with regard to the subsequent history of the 


` property. In the present case the Subordinate Judge has 


7 


pointed out that the entries in the two registers known as A 
Register and B Register maintained under the Land Registration 
Act 1876 undoubtedly support the contention of the plaintiffs. The 


~ B Register shows that the Jalkar Sat Simulia alias Beel Nurail is one 


of the mouzas comprised in the permanently settled estate Mahal 
Dihi Adgola and that the area of the mouza is 1051 acres and 13 


_ poles. Itis improbable that there should be a reference to the 


area if the right which the proprietors received from:the Crown was 
a right of fishery. The entry in the A Register supports the conclu- 
sion that the grant included the sub-soil. That entry shows that 
Rs. 5504-6 as. was the amount of land revenue payable for the 
entire estate; that is, in respect of all the mouzas comprised 
in the estate inclusive of the jalkar mouza. This conclusion is 
borne out by the revenue survey map which shows that the area of 
the jalkar mouzah which, at the date of the survey in 1854, was all 
water, corresponds also with the area. as subsequently shown, 
The thak survey which preceded the revenue survey resulted in a 
map which supports the same conclusion. The Courts below were 
however pressed with the proceedings of the Collector under Act 
IV of 1840 which supports the contention of the defendant. We 


~ are not concerned in second appeal with the weight to be assigned 


to thedifferent pieces of evidence on the record ; and it is not 
open to usto examine whether the Courts below have properly 
given preference to the documents which we have mentioned first. 
But apart, from all this, the outstanding fact remains that if the 
grant made at the time of the Permanent Settlement was in respect 


of the fishery right alone, the Crown has not taken steps to resume ` 


the land after the beel had dried up and to assess the land with 
revenue. The fact that the beel has dried up has been known to the 
revenue authorities and they have for more than quarter of a cen- 
tury allowed the plaintifisto remain in occupation through their 


tenants of a large tract of land, ‘Consequently, we cannot justly 


hold that what was granted was a franchise or an incorporeal right 
(1) (1880) 7 C. L. R, 364. - ; 
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of fishery and not a territorial right. Evidence of a conclusive’ 
character would be required to justify the theory that i in respect of 
a mouza comprised within the ambit of a permanently settled 
estate there was no grant of the sub-soil to the grantee and 
that what was granted was a mere fishery right—the right to 
the subsoil remaining in the Crown. Such a conclusion 
would be opposed to the decision of this Court in’ Mathura 
Nath Chattopadhya v. Sib Chandra Bose (1). It is plain that 


"the defendants have no title whatsoever in the disputed 
| land ; ‘itis not comprised within their permanently settled estate ; 


nor can we conceive by what possible means they may have acquir- 
‘ed title by accretion. Thé land never formed the bed of a public 
navigable river ; it has not been claimed as land which has emerg- 
ed from recession ofa river; it has been made culturable because 
the beel has dried up. In-circumstances like these, it is impossible ` 


- to conceive how the defendants can successfully claim title by acere- 


tion. The only chance of the defendants was to prove title by adverse 
possession ; in this they have failed according to the judgment of the 

District Judge. Upon the question of title, there is the concurrent 

decision of two ‘Courts i in favour of the plaintiffs ; that decision has - 
not been challenged on grounds admissible in second appeal. , 


The result is that the decree of the District Judge i is affirmed’ .. 


and this appeal dismissed with. costs. 


AT. m. ; Appeal tniad. 
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Before Sir Asutosh Mooksrjeiy Knight Judge, and Mr, Jae 
-, .  Chotsner. ee oe ae 


' HON'BLE KUMAR ARUN CHANDRA SINHA BAHADUR: 
f axp OTHERS 
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| MANMOHAN SINHA ROY AND OTHERS,” 


Embankmeni—Bengal Embankment Act (II B. C. of 1882), See. 68—-Hrroweous 
order-~No specification of instalments Jurisdiction, 


` There was an order under the ‘Bengal. Embankment Act for apportionment 
made by the Collector as between-the proprietors on the one hand and the tenure» 
holders on the other. “This order was made after due service of notices on the 
tenure-holders. The order did not specify the instalments and the dates on which 
the sum included ia each instalment was to be mado payable. The final order 
„ Was served upon the tenure-holders and no objection was taken to it. The pro" 
prietors paid the amount due to the Collector in one , instalment” in accordance 
with that order. - They: then instituted the present suit for recovery of the amount 
from the tenure- ‘holders. The tenure-holders objected that they were not liable 
to pay the entire amount in one instalment. The Courts below made a decree in. 


_ . favour of the plaintiffs, only in respect of ‘such sums as would have been payable 


by the tenure-holders if an order for payment by instalments had been correctly, 
-made bythe Collector : g 


Held, thal it was not open to the Courts below to adopt this method ‘of grani- 
Ing relief to the plaintiffs énd that the pleintitts were entitled to a decree for the 
‘amount claimed by them. 


That the order of the~ Collector, though erroneous, was made in the exercise : 
of Sigel 


That it was not open either | to ,the plaintiffs or the defendants to ignore the 
order which was made by the Collector 1 Hridoy y. Ram Chandra (1). 


Appeal by: thé Plaintiffs,’ 


Suit for recovéry of money ‘paid by the plaintiffs as proprietors 


of an estate under the Bengal Embankment Act. ` 


Babus Joges Chandra Roy and Ramani Mohan Chatterjee for 
the Appellants. x 


Babu Narendra Kumar Bose for tbe Respondents, 


P Appeal from Appellato Decree No. 2327 of 1920, doia the decree of 
J. W. Nelson Esq., District Judge of Howrah, dated the 38th May, 1920, affirm- 
ing that of Babu Bijoy Gopal raaa Subordinate Judge, of Rowrah, dated 
the agth July, 1919 ` 
i (1920) 1, L. R. 48 Cale. 1383 31. L. J: yaa. a 
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The judgment of the Court was delivered by ; 


Mookerjee J.—This is an appeal by the plaintiffs in a suit for 
recovery of money paid by them as proprietors of an estate under ‘ 
the Bengal Embankment Act, 1882. The defendants are tenure- 
holders under the plaintiffs, and the question in controversy is, 
whether the plaintiffs are entitled to recover the disputed amount 
in one sum from the defendants, The Courts below have held 
that the plaintiffs are entitled to recover only a portion of the sum 
claimed. The payment was made by the plaintiffs pursuant to an 
order made by the Collector under the provisions of the statute. 
There is no room for dispute that the order of the Collector was 
erroneous inasmuch as it did not specify the instalments in which 
the same was payable to the Government. What we have to consider 
is whether the validity df the order of the Collector can be question- | 
ed before the civil Court in. this litigation ; for this purpose, we must 
refer to the relevant sections of the Bengal Embankment Act. 


Section 54 provides that the costs are to be paid. by the’ pro- 
prietor to the Collector. Section 55 provides that the proprietor 
is entitled to recover, from the tenure-holders under him, the sum 
apportioned to each tenure-holder. Section 59 authorises the 
Collector to make the apportionment among the several tenure- 
holders under the proprietor. Section 61 then lays down an im- 
portant principle in the following terms: “The amount charged 
to or apportioned on any estate or tenure shall be payable in equal 
instalments on such days as the Lieutenant-Governor shall direct, 
provided no instalment shall exceed four annas for every acre of 
land in respect of which the same is payable, and that not ‘more - 
than four instalments shall be payable in any one year.” Section 68 
deals with the final order of apportionment and provides that the 
Collector shall make an order specifying the tenures in respect of 


‘which any sum apportioned is payable and the sums payable in 


respect ,of each of the instalments of such sums and the dates on 
which such sums are payable. Section 69 deals with the publica- 
tion of the final order of apportionment and provides that the Col- 
lector shall cause a copy of such order to be published either in a 
general notice stating the amount apportioned or cause special 
notices to the same effect to be served in respect of every tenure 
on or among the zemindars or tenure-holders of which any sum 


“is charged or apportioned, Section 74 deals with the recovery by 


proprietors to whom any sum or instalment is payable under an 
order made in pursuance of section’ 68, Section 84 provides for 
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an appeal from orders passed by the Collector under various sections 
including section 68. Section 85 provides for the general control 
, of the Commissioner and Local’ Government. Lastly section 86 
`» lays down that subject to the provisions of sections 84 and 85 
every order passed by the Collector in respect of applications 
under section 18 and every order passed under sections 11, 50, ‘ga 
or 68 and every order passed by a controlling authority in respect 
of such order of a Collector. shall be final and not liable to be 
modified or altered otherwise than as expressly provided in the Act. 
Now in the case before us there was an order for apportionment 
made by the Collector as between the proprietors on the one hand 
and the tenure-holders on the other. This order was made after 
due service of notices onthe tenure-holders, This order was de- 
fective inasmuch as it specified merely the amount payable by the 
tenure-holders and the proprietors, but did not specify the ‘instal- 
ments and the dates on which the sum included in each instalment 
was to be made payable. This final order was served upon the 
tenure-holders. Itis remarkable that no exception was taken to 
this order, though it was manifestly erroneous, either by the pro- 
prietors or by the tenure-holders. The proprietors paid the amount 
due to the Collector in one instalment in accordance with that 
order. They then instituted the present suit for recovery of the 
amount from the tenure-holders. The tenure-holders objected that 
“they were not liable to pay the entire amount in one instalment, 
The Courts below have made a decree in favour of the plaintiffs, 
only in respect of such sums as would have been payable by the 
tenure-holders if an order for payment by instalments had been 
correctly made by the Collector under section 68. The Courts 
below have in substance replaced the actual order of the Collector by 
an order which should have been made by him. We are of opinion 
that it was not open to the Courts below to adopt this method of 
granting relief to the plaintiffs, 

It has however been contended on behalf of the defendant ‘res 
pondents that the order’ of the Collector was w/ira vires ; that is, 
made without jurisdiction. Weare of opinion that this contem 
tion cannot prevail. The term “ Jurisdiction” as pointed out 
in the case of Hridoy Nath Ray v. Ram Chandra Barna 
Sarma (1) is often inaccurately used. There is a clear dis- 
tinction between ‘ jurisdiction’\and ‘exercise of jurisdiction’ Since 
jurisdiction is the power to hear and determine a case, it 
does not depend either upon the regularity of the exercise of 

(1) (1920) I. L. R. 48 Cale. 138 5 31 C. Le Js 482. 
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that power or upon the correctness of the decision pronounced, 
for the power to decide necessarily carries with it the power to 
decide wrongly as well as rightly, Asan authority for this proposi- 
tion reference may be made to the celebrated dictum of Lord 
Hobhouse in Malkarjun v. Narkari (1): “A Court has jurisdiction 
to decide wrong as well as right. If it decides wrong, the wronged 
party can only take the course prescribed by law for setting matters 
right ; and if that course is not taken, the decision, however wrong; 
cannot be disturbed.” Lord Hobhouse then added that though it 
was true that the Court made a sad mistake in following the proce- 
dure adopted, still in so doing the Court was exercising its jurisdic- 
tion ; and to treat such an error as destroying the jurisdiction of the 
Court was calculated to introduce great confusion into the adminis- 
tration of the law. The boundary between an error of judgment 
and the usurpation of power is this: the former is reversible by an 
appellate Court within a certain fixed time and is therefore only 
voidable, the latter is an absolute nullity. So far as the jurisdiction 
itself is concerned, it is wholly immaterial whether the decision upon 
the particular question be correct or incorrect. Were it held that a 
Court had jurisdiction to render only correct decisions, then each 
time it made an erroneous ruling or decision, the Court would be 
without jurisdiction and the ruling itself void. 


In the case before us the Collector passed an incomplete order. 
He determined the amount recoverable by the proprietors from 
the tenure-holders, He did not, however, specify, as he was bound 
to do, the instalments in which such sum was recoverable, Tnat 
in our opinion did not destroy his jurisdiction, although the order 
was so manifestly erroneous that if he had been called upon to 
review it or if the matter had been brought to the notice of the 
appellate Court, the order would have been modified in accordance 
with law. Weare consequently of opinion that it is not open 
either to the plaintiffs or the defendants to ignore the order which 
was made and that the plaintiffs are’ entitled to a decree for the 
amount claimed by them in this litigation. 

The result is that this appeal is allowed, the decree of the Dis- 
tticl Judge modified and the suit decreed with costs in all the 
Courts. Interest will be caloulated at g per;cent per annum till the 
date of realisation, 

A. T. M Appeal allowed : Decree modified, ` 
(1) (1900) 1. L. R. 25 Bom. 337 ; L. R. 27 L A. ar, 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr, Justice 
Chotsner. 


AKSHAY KUMAR CHAND 
v. 
THE COMMISSIONERS OF BOGRA MUNICIPALITY.* 


Lense—Chairman of Municipality granting lease—No resolution to grant the 
leass—Bengal Municipal Act (III B. C. of 1884), Secs. 34, 43, d4—Burden of 
preef—Requirements of statuta— Presumption—Corporation, power of, nature 
and extent of-—Rent, payment of, by lessee—Acceptance—Ratification— 
Minutes of procesdings of a mecting of the commissioners, copy of—Hvidence 
Act (Iof 1874}, See. 78 (5). 

A copy of the proceedings of a meeting of the Municipal} commissioners, 
certified by the keeper thereof, is admissible in evidence, under sub-section (5) of 
section 78 of the Indian Evidence Act. 


Where 2 corporation is constituted by a statute, all persons and corporations 
are presumed to know the nature and extent of its powers: Macgregor v. Dover 
and Deal Railway Coy (1). 

A lease of the disputed land was granted by the Chairman of the Corporation 
in contravention of the Bengal Municipal Act. The lessee entered Into possession 


and paid rent to the municipality for a period of six years. On the expiry of - 


the term of the lease, the municipality requested the defendant lessee to vacate 
‘the land, but he insisted that the lease included a covenant for renewal which 
entitled him to continue in occupation In a. suit for ojectment ; 


Held, that the burden lay upon the lessee to establish that the requirements 
of the statute were fulfilled. 


That as the transaction was slira vires, it could not be validated by ratifica» 
tion, and the lessor was entitled to eject the defendant. 


Appeal by the Defendant. 

Suit for ejectment. 

The material facts appear from the judgment. 

Babus Sharat Chunder Roy Chowdhury and Indu Bhusan Roy 
for the Appellant. 

Babu Atul Chandra Gupia for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J:—-This is an appeal by the defendant in an 
action in ejectment. The disputed land was the subject matter of a 


* Appeal from Appellate Decree No. 1173 of 1920, against the decree of 
Babu Durga Kanta Roy, Subordinate Judge of Bogra, dated the 8th March, 1920, 
affirming that of Babu Satis Chandra Sen, Munsif of Bogra, dated the 23rd 
July, 1919. 


(1) (1852) 180. B. 618 (631). A 
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lease granted by the Chairman of the Municipal Corporation at Bog- 


- ya to tbe appellant on the 28th April, 1909. The document was 


registered on the s8th August, rgo9. The defendant went into 
occupation of the land and paid rent to the municipality for a period 
of six years, On the expiry of the term of the lense, the munici- 
pality requested the defendant to vacate the land, but he insisted 
that the lease included a covenant for renewal which entitled him 
to continue in occupation. Thereupon the present suit was institut- 
ed'on the roth December, 1918. The Courts below have decreed 
the suit on the ground that the lease granted by the chairman was 
void, as such lease could have been granted only by the commis- 
sioners at a meeting. 

“One of the questions in controversy in the trial Court was, 
whether there was, in fact, a resolution of the commissioners at a 
meeting for the grant of this lease. The book which contains the 
minutes of the meetings of the commissioners was produced and 
no resolution could be traced therein. In these circumstances,. 
the Courts below have inferred that there was in fact no resolution 
to grant the lease, adopted by the commissioners at a meeting. The 
concutrent decisions of the Courts below have been challenged before 
us on the two grounds : namely, first, that the Court of appeal below 
should have held that the burden lay upon the municipality to estab- 
lish that the lease had been granted in contravention of the statute 
and that the municipality bad failed to discharge this burden ; 
and secondly, that as rent has been received by the corporation 
on the basis of the lease for a term of six years, the lease has been 
ratified by the commissioners. In our opinion, there is no founda- 
tion’ for either of these contentions. a 

Section 34 of the Bengal Municipal Act 1884 provides that 
the commissioners” at a meeting may sell, let, exchange or otherwise 
dispose of any land not required for their purposes, Section 
44 then provides that the chairman shall, for the transaction of 
business connected with the Act or for the purptse of making 
any order authorised thereby, exercise all the powers vested by 
the Act in the Commissioners. If this stood by itself, it might have 
been interpreted‘to cover a case within the scope of section 34. But 
the: proviso to section 44 ordains that the chairman shall not act in. . 
opposition to or in contravention of, any order of the commissioners 
at a meeting or exercise any power which is directed to be exercis- 
ed by the. commissioners at a meeting, The grant in this case by 
the chairman would be void, unless the lease had been sanctioned. — 
by the commissioners ata meeting. The burden clearly lies upon 


|| 
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the defendant to establish that the requirements of the statute were 
fulfilled. He has failed to discharge that burden. In the normal 
course of events, the resolution adopted at a meeting of the 
commissioners must be recorded; and section 43 provides 
that minutes of the proceedings of a meeting of the commissioners 
shall be entered in a book to be kept for the purpose and shall be 
signed by the president of the meeting, and such book shall be 
-open to the inspection of the tax-payers. Under sub-section 5 of 
- section 78 of the Indian Evidence Act, proceedings ofa municipal 
body in British India may be proved by a copy of such proceed- 
“ing certified by the keeper thereof. The minute book has been pro- 
` duced, and there is no trace of a resolution on the subject. Con- 
sequently, the position is that there is no valid lease as was held 
"in the case of Jagannath Saha v. The Chairman of Berhampur 
Municipality (1). 

On behalf of the appellant, a grievance was made fhat a 
stranger in his position could not be expected to be acquainted’ with 
the nature and extent of the powers of municipal corporations. 
There is clearly no force in this contention, As was explained by 
Alderson Bin Macgregor v. Dover and Deal Railway Cay. (2), where 
a corporation is constituted by a statute, all persons and corporations 
are presumed to know the nature and extent of its powers. It was 
open to the defendant, at the time when he took the lease, to 
make his position safe by insisting upon a copy of the resolution 
of the commissioners at a meeting, if such a resolution was ever 
adopted. It has finally been contended that as rent was paid by 
the defendant to the corporation for a period of six years, there 
was ratification by the commissioners. There is no foundation 
for this contention. The transaction was ulêm vires and could not be 
validated by ratification in the manner suggested, 

We are consequently of opinion that the decree made by the 
Subordinate Judge is correct and this appeal must be dismissed 
with costs, 


3 


A. T. M, Appeal dismissed, 


(1) (1907) 9 C. L. J. 286. 
(2) (1852) 18 Q. B. 618 (631). 
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CRIMINAL REVISION. 
Before Mr. Justice C. C. Ghose and Mr. Justice Cuming. . 


AHMED ALI SARDAR AND OTHER.S 
g. 
KING EMPEROR* 
Bail-—Sessions Fudge—Reference—Criminal Procedure Code (Act V of 1898), 
Sees. 118, rasa), 498. 


The Sessions Judge has power, ponding the hearing of a Reference under sece 


tion 123 clause (2) of the Code of Criminal Procedure, to grant ball to a person 


against whom an order has been made under section 118. 


The provisions of section 498 of the Code of Criminal Procedure should oot be 
restricted, 


Application for Revisiun under section 439 of the Code of 
Criminal Procedure. 


Application for bail, pending hearing of Reference by the Ses- 
sions Judge under section 123 cl. (a), of the Code of Criminal 
Procedure. 


On the a4th of April 1923, the petitioners put in an application 
before the learned Sessions Judge to enlarge them on bail and the 
Sessions Judge on that day directed the petitioners to be 
enlarged on bail on Rs. 250 each with two sureties of the like 
amount. On the next day, the following order was made by the 
Sessions Judge. 


G. P. appears for the Crown and contests the above order on 
the ground of lack of jurisdiction. Heard also pleader for peti- 
tioners. The question turns really on the interpretation of the 
preventive sections as faras they concern the point of finality of 
the lower Court’s order. It can be urged for the petitioners that 
as this order has to be confirmed [section 123 (2)| by the Sessions 
Court, it is not a final order unless or until so confirmed, and that 


` the Sessions Court has the same powers regarding the intermediate 


disposal of the persons concerned as .it has in cases of appeal from 
substantive sentences of imprisonment passed on conviction for 
specific offences. In both cases equally the persons are committed 
to jail [vide the mandatory provisions of section 123 (2)] by the 
lower Court. It may be argued that the lower Court’s authority 


® Miscellaneous Criminal Revision Case‘ No 60 of 1923, against the order 
of H. C. Stork Esq, Sessions Judge of Tipperah, datod the asth April, 1933. 
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. thereby terminated equally iu all matters connected with their inter- 
mediate disposal, that it thereupon vests in the Sessions Court, and 
is parallel in each case. 

' Itis however clear now tomy mind that the two cases are 
distinguishable. Inan appeal from a substantive conviction the 
whole case is kept in abeyance unless or until the appeal fails. 
The sentence of imprisonment commences from the time the appeal 
is confirmed. The persons of the appellants are therefore in a 
- sense at the disposal of the appellate Court in the meanwhile. It is 
not so however in a case for confirmation under section 143 (2). 
Supposing the case is confirmed, the order will stand not as from 
the date of confirmation, but as from the date it was originally 
passed. Moreover the case comes up before the Sessions Court 
at the motion of the Magistrate, not of the persons ordered to give 
security, who can, further, at once release themselves by executing 
the bonds ordered. The prosecution sections are meant to prevent 
crime, not to punish crime already proved to have been committed, 
and always connote a degree of urgency, that is to say if it has been 
found necessary to order any persons to execute two bonds to be of 
good behaviour, when the law distinctly lays down that he is to be 
detained in kazat till he executes it, or as in the present instance, 
till it is confirmed, the discretion as to the intermediate disposal 
of the persons concerned becomes at once, if anything, one execu- 
tive and not a judicial discretion. I am further confirmed in this 
belief by the fact that under such circumstances the legisla- 
ture would have made special provisions {oz bail had it been con- 
templated that the confirmatory Court had such discretionary 
powers—also by the fact that it is laid down in section 123 (2) 
that the proceedings are to be laid before the Court as soon as 
‘possible. 

Being therefore satisfied that my order of yesterday was passed 
without jurisdiction, it is hereby cancelled. Let the lower Court 
be informed immediately. Let the date of hearing be altered from 
that already fixed to 5-5-23. 


Against this order an application for revision was made. 
Mohamed Nurul Huq Chowdhury for the Petitioners. 
Mr, Orr. for the Crown. 

The judgment of the Court as follows : 


The present Rule was issued calling upon the District Magis- 
trate of Tipperah to show cause why pending the hearing ofa 
Reference by the Sessions Judge of Tipperah under section 123, 
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clause 2, of the Code of Criminal Procedure, bail should not be 


`+ granted to the petitioners to the satisfaction of the District Magis; 


trate. 
It appears that certain proceedings were taken against the peti- 


` tioners under section rro of the Code and an order against the 


petitioners was made under section 118. The petitioners were 
unable to furnish the securities demanded. The proceedings were 
then laid before the Sessions Judge of Tipperah for orders under 
section 123. The petitioners urge that pending the hearing of the 


` Reference under section 123, Sub-section (a), they should be admit- 
` ted to bail. The Sessions Judge was of opinion that having regard 


to the provisions of section 123, sub-section (2), he had no 
power to admit the petitioners to bail. 

Now, the provisions of section 498 Criminal Procedure Code 
regarding admission to bail are particularly wide and it is pointed 
out in the section itself that a Court -of Sessions may in any case 
direct any person to be admitted to bail. There are no words in 
section 123, subsection (2) controlling the very wide provisions of 
section 498. Ifa person has been convicted and has appealed, ha 
can apply for bail to the Sessions Judge. In the present case as an 
order has been made under section 118 against the petitioners such 
an order is liable in the circumstances sfated to be revised by the 
Sessions Judge under the provisions of section 123, sub-section (a). 
In other words, the Sessions Judge may or may not confirm the 
order passed by the Magistrate under section 118 and it stands to 
reason that if in the case of a person who is convicted and who 
has preferred an appeal, bail is allowable, bail can ‘similarly be 


` allowed in the case ofa person against whom an order has been 


made under section 118 and which order is liable to be revised by 
a Sessions Judge under the provisions of section 123, sub-section 
(s) Atacy rate, in our opinion, there is no reason why any res- 
triction should be placed upon the wide provisions of section 498. 
In this view of the matter we think the Sessions Judge had power 
to admit the petitioners to bail and we, accordingly, send the matter 
back to the learned Sessions Judge in order that he may deal with 
the matter of the application for bail in the light of the remarks 
made above, 


ATM Ruli made absolute, 
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Before Mr. Justice Buckland and Mr. Justice Cuming. 


RAHIM SHEIKH AND OTHERS 
v. 
KING-EMPEROR.* 


Jury, discharge of—MisconductInkerent power—Criminal Procedure Code 

(Act V of 1898), sections 3/2, 283, 308.—Criminal Procedure. Code, if ex 

: À ; 

haustive. 

Where the question of misconduct on the part of the jury or other similar suffis 
cient cause arises, the Sessions Judge has Inherent power to discharge the jury 
and empanel another, 

Fer Buckland, F: Such power to discharge the jury on such grounds is one 
not to be exercised lightly nor until the Judge has satisfied himself by such form 
of enquiry as in the circumstances he can adopt that reasonable grounds tor exer- 
cising such a right exist. The matter is one for the Judge’s discretion, 

So far as it deals with any point specifically, the Code of Criminal Procedure 
is oxhaustive and the law is to be ascertained by reference to its provisions. 

Revision under section 435 of the Code of Criminal Procedure. 


.The petitioners were charged under sections 436 and 34 of the 
Indian Penal Code. 
The material facts appear from-the judgment. 


Babu Bimal Chandra Das Gupta for the Petitioners. 
G A, V 


“The following judgments were delivered ; 
Buckland, J :—This application raises a novel point on which 


there does not appear to be any authority. The petitioners were j 
put on their trial before the learned Sessions Judge of Rajshahye-. | 
and a jury upon charges under sections 436 and 34 of the Indian ~ 


Penal Code and the trial began on the 8th February last and conti- 
nued from day to day until the 6th March. On that day when eleven 
witnesses for the prosecution had been examined the learned Judge 
recorded in the order sheet that it had come to his notice that some 


_of the jury had been seen associating with the man looking after 
the case for the accused. The learned Judge appears to have held ` 


some sort of enquiry the nature of which is not specified though I 
will assume it was sufficient and that he was reasonably satisfied as 
to the conclusion at which he arrived, and thereupon stated that he 
had reason to believe this to be the case, and he consequently 
ordered the jury to be discharged and the case to be tried de novo. 


* Criminal Revision No. 327 of 1923, against the order of M. H, B. Lotha 
bridge, Bsq., Sessions Judge of Rajshahi, dated the 6th March, 1923. 
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‘These are all the facts with which we have to deal and it is now 
objected on behalf of the petitioners that the order discharging the 
jury and directing the trial to recommence de novo was made with- 
out jurisdiction. 

The contention submitted to us is that a case such as this i is not 
provided for by the Code of Criminal Procedure and that sections 
282 and 283 are exhaustive as regards discharging a jury during the 
continuance of the trial ; there are other sections referring to the 
discharge of a jury such as section 305, but those are sections which 
only apply at a later stage. The sections however do not profess to 
deal with the circumstances in which a jury may be discharged, 
rather it is the other way and in the circumstances to which they 
refer they state that that course may be pursued. 

The argument submitted to us involves the proposition that 
whatever the stage of the trial may be, however gross the miscon- 
duct of a jury, and however patent to everybody concerned it may 
appear, there is no remedy but that the trial must continue to run 
its course to its conclusion, when, it is submitted it will be open to 
the presiding Judge to submit the case to the High Court under 
section 307 Criminal Procedure Code. So farcical a procedure 


© would only bring the administration of justice into disrepute. In 


my judgment where the question of misconduct on the part of the 
jury or other similar sufficient cause arisea the Sessions Judge has 
inherent power to discharge the jury and empanel another, Itis 
true that the Code does not provide for such circumstances, but on 
the other hand, the presumption that jurors will discharge their 
duties without impropriety may explain the omission, Tho power 
to discharge a jury on such grounds is one not to be exercised light- 
ly nor until the Judge has satisfied himself by such form of enquiry 
as in the circumstances he can adopt that reasonable grounds for 
exercising such a right exist. The learned Sessions Judge in this 
case has held an enquiry. With his statement as to that I am satis- 
fied and the power being one that is not covered by any section of 
the Code of Criminal Procedure I think it suffices to say that the 
matter is one for the Judge’s discretion. So far as it deals with any 
point specifically the Code of Criminal Procedure must be deemed 
to be exhaustive and the law must be ascertained by reference to its 
provisions, but where a case arises which obviously demands inter- 
ference and it is not within those for which the Code specifically — 
provides, it would not be reasonable to say that the Court had not 
the power to make such ordet as the ends of justice require. Hold. 
Ing therefore, as I do, that the jury may be discharged in circum 
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stances other than those specifically provided for by the Code, sec- 
tion 308 cannot be held to relate exclusively to the discharge ofa 
jury in the circumstances stated in the preceding sections, The 
learned Sessions Judge has in effect made an order under that sec- 
tion though he has not referred to it and there is therefore no reason 
to interfere, In my judgment this Rule must be discharged. 


Cuming, J :—The facts are as follows. 


Certain persons were on their trial before the Sessions Judge 
of Rajshabye and some 11 witnesses for the prosecution had 
been examined. It was then brought to the notice of the 
leamed Judge that some of the jury had been seen associating with 
the man who was looking after the defence. The Court held an 
enquiry and being satisfied as to the truth of the allegation ordered 
the jury to be discharged and the accused to be tried de novo with 
a fresh jury. The present petitioner the accused has moved this 
Court on the ground that the Judge had no jurisdiction to discharge 
the jury and order a de move trial. He contended that-the case 
was not covered by either section 282 or section 283 of the Criminal 
Procedure Code. 


No doubt the contention is correct so far that these sections do 
not provide for the discharge of the jury for improper conduct 
during the trial, In England the Judge has the power to discharge 
the jury ifa necessity arises and whether the necessity has or has 
not arisen is for the Judge alone to decide and his decision is not 
open to review. In one case A. v. Ward (1) this course was fol- 
lowed because one of the jurors had left the box without leave 
Such discharge is not equivalent toa verdict of acquittal and the 
prisoner can be remanded for a fresh trial: 2. v. Davison (2). 
‘There is in this country no decided’ case bearing on this point. In 
one case tried at the High Court Sessions the jury before hearing 
the evidence for the defence wanted to give their verdict. Counsel 
for the defence pressed for their discharge on the ground of miscon- 
duct. The prosecution objected to the course. The point was not 
decided as the Advocate-General entered a nokle prosegui : Emperor 
v. Oke Mahamad (3). The learned vakil for the petitioner contended 

‘that ‘the trial should have been allowed to proceed and then 
apparently that the point that some of the jury had been associating 
with the accused’s man might be taken in appeal if necess4ry. 
The objection to such a course is obvious andin the present case 


(1) (1867) 10 Cox. 573. (2) (1860, 8 Cox. 60 
(3) (1909) 7 C. W. N, XXXI, 
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CRIMINAL. the further difficulty arises that the jury have been discharged. 


18936 It however seems quite clear that unless the Judge had .the power 


i. Rabin to discharge the jury in cases of misconduct great difficulties must 
‘arise and in many cases a serious miscarriage of justice and 
‘Ring-Bmperor. 


‘although the Code does not specifically provide for such contingence 
Cemig F. it seems clear that the Judge must have such, powers. 


e> o 


: In this view the order of the learned Sessions: Judge was right 
and I would discharge this Rule. 


A. T, M ; | Rule discharged. 


APPELLATE CIVIL: 


2 o Before Sir Asutosh Mookerjee, “Knight, kk and Mr. Justice 
PEE a © Rankin ` 


SATIS CHANDRA BISWAS anp een 


Civi. i v. 
Toad: : NIL MADHAB SAHA AND OTHERS * 


Beene 10. ' Bengal Tenancy Act (VII of 1885, Sec. 50, sub-section (2;—Fresumption, when 
j arises— Tenani, what to prove. 


For a presumption to arise under section ṣo sub-section (2) of the Bengal 
Tenancy Act, what a tenant has gotto establish is not that rent has been actually 
paid at a uniform rate during 20 years, but that the tenant has held at a rent or 
rate of rent which has not been changed during 20 years. Such holding may be 

7 established even if it is not proved that rent has actually been paid during a por- 
tion of the 20 years : Mohini v. Preo Nath (1) followed. 


In order to establish uniform payment of rent for 20 years, it is not necessary 
to preduce rent receipts for the entire period of 20 years preceding suit. Uniform 
payment for the wanting years may be proved otherwise by other proof and 
from surrounding circumstances: Katlyani v. Sconduree (2) and Alakee Buksh 
ve Roopsen (3) referred to. 


© Appeal from Appellate decree No. 219 of 1919, from a decision, of R. E. 
Jack Esq., District Judge, Nadia, dated, the 18th May 1918, affirming that of 
Babu Asutosh Chatterjee, Revenue Officer, Krishnagar, dated the 14th Desember 

: 1916 
Lad (1) (1932) 35 C. L. J.-309. | ANG a 
(a) (1865) a W. R, Act X rulings 60. 
13) (1867) 7 We Ro 2844 : 
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Appeal by the Defendants, 


Application under section rog penga Tenancy Act for assess- 
ment of fair and equitable rents. 


The material facts appear from the judgment, 


Babus Mahendra Nath Ray and Baranasibasi Mookerjee for the 
Appellants. 


Babus Ram Chandra Majumdar, Amarendra Nath Bose and 
Upendra Narain Bagchi for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee. J :—This is an appeal by the tenants ina proceed- 
ing instituted by their landlords under section 105 Bengal Tenancy 
Act for assessment of fair and equitable rents in respect of the lands 
in their possession. The question in controversy is asto the status 
of the tenants, They were recorded as settled raiyats in the finally 
published record of rights. The landlords thereupon instituted the 
present proceedings for settlement of fair and equitable rent. The 
tenants contended that they were raiyats at fixed rent. In order to 
establish their allegation, they relied upon the presumption embo- 
died in section 50 sub-section (2) of the Bengal Tenancy Act which 
provides that if itis proved inany proceeding under the Act that 
either a tenure-holder or raiyat and his predecessors-in-interest 
have held at arentor rate of rent which has not been changed 
during the twenty years immediately before the institution of the 
proceeding, it shall be presumed, until the contrary is shown, that 
they have held at that rent or rate of rent from the time of the 
Permanent Settlement. On establishment of this presump- 
tion, the raiyat becomes entitled under section so0-(1) to 
protection from enhancement of rent. The tenants produced 
rent receipts from 1885 to 1895 and from 1904 to 1911 in 
order to show that they held the tenancy at the uniform rent 
of Rs. 13-13-14 gundas. The Settlement Officer held that as no 
receipts: were produced for the years 1896 to 1903, the tenants were 
not entitled to the benefit of the presumption. In his opinion, it is 
necessary to produce rent receipts for ao consecutive years antece- 
dent to the suit, to entitle the tenant to the benefit of the presump- 
tion. On appeal, the Special Judge has adopted the same view of 
the law. He has, however, stated in his judgment that the receipt 
produced for the year 1890 was suspicious and he has added that 
the genuineness of the receipts from 1885 to 1889 was doubtful. 
The reason assigned by the Special Judge for his conclusion that the 
receipt produced for the year 1890 was suspicious has been criticis- 
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ed in this Court, and it has been pointed out that although the 
receipt bears.on the face of it the figure “1269” instead of 
“ 1297”, in writing, we find words which leave no doubt that the 
receipts were genuine. Weare, however, not directly concerned 
with the reasons assigned by the Special Judge for his conclusion 
upon a question of fact. The fact remains that even if we 
accept the view that the receipt for 1890 was suspicious and that thé 
receipts for 1885 to 1889 were of doubtful genuineness, still we have 
receipts from 1891 to 1895 and from 1904 to 1911. A period of 20 
years intervenes between the earliest and the latest of these receipts. 
Consequently, the question cannot be avoided, whether itis neces- 
sary for a tenant to produce receipts for a continuous series of 20 
years to entitle him to the benefit of the presumption embodied in 
section 50. There can be no doubt that the view taken by the Court 
below upon this matter is erroneous. 


In the case of Kattyani Debea v. Soonduree Debea (1) it was laid 
down as follows: “It is not absolutely necessary that dakhilahs 
should be for 20 consecutfte years before the date of suit, for it 
might frequently happen that parties with every right to the pre- 
sumption might lose one or two dakhilahs here and there during 
such a long period ; and it would be manifestly unjust to deprive 
them of the benefit allowed by law when no suspicion could arise 
of misfeasance, merely because one or two of these receipts had 
been mislaid or lost. In the present case, the missing dakhilahs are 
for years about the middle of the period, and we do not think that 
their non-appearance should defeat the special appellant’s claim to 
the presumption.” The same view was affirmed in lakes Buksh 
V. Roopun (2) where Mr. Justice Pundit said as follows : “When 
receipts are filed not for the entire period of 20 years preceding 
guit, but same are wanting here, and some there in that interval, still 
uniform payment may be proved otherwise for the wanting years 
by other proof, and from surrounding circumstances.” 


This view is undoubtedly correct, upon a true interpretation of 
the language used by the legislature in section 5o. What has to be 
established is, not that rent has been actually said at uniform rate 
during 20 years, but that the tenant has 4e/é ata rent or rate of 
rent which has not been changed during 20 years. Such holding 
may be established, even if it is not proved that rent has actually. 
been paid during a portion of the 20 years. This is precisely the in- 


(1) (1865) a W. R. Act. X. Rul, 60 (60-61), 
(3) (1867) 7 W. R. 284 (285). 
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terpretation adopted by this Court in Mohini Kanta v. Preo Nath(t). 
To return to the concrete facts of this case. Assume it to be es- 
tablished that rent has been paid at the rate alleged by the tenants 
during the years 1891 to 1895 as also during the years rgo4 to rgtr. 
It is theoretically possible that in the interval there may have been 
an enhancement of the rent followed by a reduction, so as to make 
the rent payable in 1904 identical with that paid ia 1895. But, it is 
really for the Court of fact to decide, from all the circumstances of 
the case, whether the principle of continuity or the principle of 
discontinuity should be applied. [n this connection, it must be 
observed that it is open to the landlord to rebut such evidence as 
‘may be produced by the tenants, by the production of counterfoils 
of receipts and collection papers. It is clear that the case has not 
been considered from the right point of view by either of the Courts 
below. 

The result is that this appeal is allowed, the decree of the lower 
appellate Court set aside and the case sent back to that Court to 
be reconsidered. .We leave it to the Special Judge to decide whe- 
ther the parties should be allowed to adduce additional evidence. 
Costs will abide the result, We assess the hearing fee at one gold 

mohur. 


R. M. M. Appeal allowed : Case remanded. 


(1) (1932) 35 C. L- Je goo. 
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Accretion—Produce of impartible estate; See Impartible estate ... in 

Acgulescence —-Presumption— Legal-necessity—Lapse of time ; See Alienation 

——~— — Title long recognised--Contrary decree; See Declaratory 

decree a ii wi ae kaé E 

Acquittal—Criminal Procedure Code (Act V of 1898), Secs. 247, 403—Revival 
of proceedings under different charge on the same facts. í 

The petitioner was originally summoned to answer a charge under section 
426 1. P. C. He was acquitted under section 247 of the Code of Criminal 
Procedure on the ground of the absence of the complainant. The com- 
plainaot submitted a petition to the District Magistrate who revived the 
complaint but directed that prosecution should proceed under section 379 
1. P. C instead of under section 426. The petitioner was then convicted 
under section 379 |. P. C.: 

Held, that the proceedings from the date of the revival of the case were 
vitiated by want of jurisdiction, as the acquittal by the Magistrate on the 
charge under section 426 1. P. C. was a bar to the petitioner being put 
on his trial again on the same facts which were relied on to support the 
charge under section 379 l, P. C. Fazar Pramanik v. King-Emperor ... 


Act Kl of 1859, Sec. 37 ii — . one oe 
— XLV of 1860, Secs. 143, 379 aci ot oie ie 
— XLV of 1860, Secs. 147, 225 w i asi ay 
— XLV of 1860, Secs. 323, 342 ass a ae ae 
~—— XLV of 1860, Sec. 332 1 A ee tae Sg 
— XLV of 1860, Sec.363 s ies ies née abe 
—— XLV of 1860, Secs. 379, 426 ids A a ea 
—— XLV of 1860, Sec. 503 ws ade we ia te 
—— VII of 1868, Sec. 12 ww ‘is Hie 4 Es te 
m= I of 1872, Secs. 5,16, 11 s ois wee ies AnA 
— I of 1872, Sec. 78 (5) ie axe in i a 
—— I of 1872, Sec. 114 (6) ww aoe ois sic e 
—— IX of 1873, Secs. 2, 65 w ag wee ‘ae io 
—— I of 1877, Sec. 42 Proviso tae i on ee 
— XVIII of 1879, Sec. 13 (b) sii ais sia i 
—- XVIII of 1879, Sec» 13 (f) Ae ae as Sig 
— IV of 1882, Sees. 10, 12 ons ow or ia 
— IV of 1882, Sec. 106 to on on naa 
a—— XIV of 1882, Secs 204 ww i ove os oo 
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Act VIII of 1885, Secs. 15, 53, 55, 67 i 


—— VIII of 1885, Secs. 29 Cl, (a) Proviso and 50 


—~- VII of 1885, Sec. 40 u sh 
=- VIII of 1885, Sec, 49 (b) 

——~ VIII of 1885, Secs. 50, 50 (2) 

— VIII of 1885, Sec. go Sub-Sec. (a) „e 


— VIII of 1885, Sec. 67 ee 
— VIII of 1885, Sec. 109 aw ʻi 
———~ VII of 1885, Sec. 109A. 1 
—— VIII of 1885, Sec, 109 C ... ee 
— VIII of 1885, Sec. 153 u oo 


—— VIII of 1885, Sec. 158 B Sub-sec. (2) 
— VIII of 1885, Sec. 182. 

= Act IX of 1887, Sch. HI. cl. 35 Sub-cl di 
=m I of 1889, Secs. 8, 23 os 


—— XV of 1895, Sec. 3 ots oe 
m V of 1898, Secs. 5 (2), 29 aos 
—— V of 1898, Sec, 35 ots 


—— V of 1898, Secs. 118, 123 (2), 498 
=. V of 1898, Sec. 145 oe 
— V of 1898, Secs. 145, 350 Proviso (a) 


— V of 1898, Sec. 146 kak ive, 
aoe V of 1898, Secs. 282, 283, 308 beg 
-—— V of 1898, Secs. 247, 403, on 
—~ V of 1898, Secs. 342, 537 ee 





V of 1898, Sec. 403 aie 
V of 1898, Sec. 423 des 





— V of 1898, Sec. 481 sie 

—— V of 1898, Sec. 488 Py 

— V of 1898, Sec. 540 aes ka 

— IX of 1899, Secs. 9 (b), 14, 15 an 

——~ IX of 1899, Sec. 14 as we 

—-— I of 1908, if applicable to rights in litigation at the 


the Act; See High Court, power of ... 
== V of 1908, Sec. 11 Expl. I one 
—— V of 1908, Secs. 66, O. 21, Re 72 m 
— V of 1908, Secs. 96, 100, O. 41, R. 27 
= V of 1908, Secs. 100, 103, O. 41 R. 25 
= V of 1908, Sec. 115 ae sah 
—— V of 1908, Sec. 144 an ae 
mam V of 1908, Sec. 151, O. 47 Rre ty 7 ow 
== V of 1908, Sec. 345 we aa 
wun V of 1908, O. 2 R. 2 


we ene 


—— V of 1908, O. 21 R. 73 woo one 
—~ V of 1908, O. 21 R. 90 ww ee 
—-~ V of 1908, Q. 33 AH is 
—~ V of 1908, O. 41 Rr. 25, 26 ue 
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Act IX of 1908, Sec. t3 (23) a ae ow 1 


— IK of 1908, Sch. I. Art. 12 iss 5 a i 
=— IX of 1908, Sch. 1. Arts. 103, 104, 116 ise ea isa 
—— IX of 1908, Sch. I. Art. 113 e See sis 

—- IX of r908, Sch. I. Art. 120 oe ace r 
— IX of 1908, Sch. I. Art. 181 m a = w 
— XVI of 1908, Secs. a, 32 war a ass ie 
— XVI of 1908, Sec. 17 (d) ta aes tae ae 
—— XVI of 1908, Secs. 42 Sub-sec. (0), 35,75 Sub.sec (2) yi aes 
— XVII of 1908, Sec. 17 Sub-sec. (2) Proviso (5) ee nb 
—— VII of 1918, Secs. 31, 34 . oe si one 

— IL B. C. of 1882. Sec, 68 au ery i ae 
— III B.C. of 1884, Sees. 34, 43,44 aa: w aie ii 
=—- [I] B. C. of 1899, Secs. 14 (XI), 357, 556 ane see on 
— III B. C. of 1920, Sees. 2 (f) (ii), 15, 18 ew æ ng 
— IIIB, C. of 1920, Sec. 20 tis ww ia ‘ae 


Admlasibility—Agreement, unregistered, for partition ; See Partition i 


Agent—Notice served under section 34 of the Indian Income Tax Act; Sre 


Assessment... we ose on was 
me m Share-holders resident outside British India—Profit. sent bye com- 
pany to share-holders ; See Assessment we we aes 


Agreement; oral evidence of, nature of—-Agreement as to amount of dower 
money—Evidence laid “after a long time ; See Oral evidence... ae 


——~ mee based on- invalid wakf—Compromise of a pending litigation — 
Allowances to living and named persons to be continued to their heirs; 
Sea Waki Sse ai sve ene as 


— nen by way of compromise of a pending litigation—Allowances to 
living and named persons to be continued to their heirs—Agreement 
based on invalid wakf; See Wakf i ia a wa 


Allenatlon-—-Hinds- female—Dedication—Creation of permanent benefit— 
Religions purpose-—Small portion of property. 


Hindu system recognises two sets of religious acts. ? One is in connection 
with the actual obsequies of the deceased, and the periodical performance 
of the obsequial rites prescribed in the Hindu religious law, which are 
considered ag essential for the salvation of the soul of the deceased. The 
other relates to acts which, although not essential or obligatory, are still 
pious observances which conduce to the bliss of the deceased's soul. 


With welerence to the first class of act, the powers of the Hindu female who 
holds the property are wider thanin respect of the acts which are simply 
pious and, if performed, are meritorious so far as they ‘conduce to the 
spiritual benefit of the deceased. In one case, if the income Of the pro- 
perty, or the property itself, is not sufficient to cover the expenses, she is 
entitled to sell the whole of it. In the other cage she can alienate a small’ 
portion of the property for the pious or charitable purpose she may 
have in view. : 
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AHlenatlon—(Contd.) 


“The Hindu law recognises the validity of the dedication or alienation of a 
small fraction of the property bya Hindu female for the continuous 
benefit of the soul of the deceased owner. 


+ A dedication of one-seventy. fifth of the property by a Hindu female for the 
observance of bhog or food offerings to God Jagannath, installed in the 
temple at Jagannathpuri, and for the maintenance of the priests (Pandas) 

. who are charged with the performance of that daty, is not in excess of her 
powers, and is valid. Kumwar Sardar Singh v. Kunj Behari Lal = a 





conveyance—Evidence—Burden of proof—Lapse of time-—Enquiry—— 
Smaller amount would have been sufficient to avert the pressure. 


When a person claims title under an alienation effected by a Hindu widow 
in respect of the estate of her husband, the burden Hes upon him to estab- 
lish either that there was legal necessity in fact which justified the aliena» 
tion, or that he made proper and bona fide enquiries and did all that was 
reasonable to satisfy himself as tothe existence of such necessity. 
In the application of this rule, it is tobe borne in mind that 
recitals in conveyances or mortgages of the existence of legal 
necessity are not by themselves evidence of the fact, and there 
must ordinarily be some evidence -alénade to substantiate the allega- 
tions. Though lapse of time does not affect the question of onus of 
proof regarding legal necessity, it may give rise toa presumption of ace 
quiescence or save the alieneco from adverse inferences arising from the 
scantiness of the evidence offered on his behalf. In other words, when 
by efflux of time, direct evidence independent of the recital becomes un- 
available, a recital of necessity, consistent with probability and the cir- 
cumstances, assumes greater importance; it is clear evidence of a repre- 
sentation to the purchaser, and when evidence of actual enquiry by bim 
has become impossible, the recital coupled with circumstances which 
justify a reasonable belief that an enquiry would have confirmed its truth, 
is sufficient evidence to support the transaction. 
If the transaction was in the main for legal necessity, it would not be im- 
peachable on the ground that a smaller sum might have been sufficient to 
remove tHe pressure at the time. Chandrakisor Datta Majumdar v. Kumar 


Upendra Chandra Chandhuri rT tie kai iis 
i coccinea Member of a joint family in Berar—Consent of co-sharers, if 
necessary ; See Hindu Law—Joint family ie tu e 


niamm by a member of a Mitaltshara joint family =No necessity— 
Money not spent for immoral purposee—Grandson suing during son’s 
lifetime—-Antecedent debt ; Ses Hindu Law—Joint family wo á 
Annultles out of Income of property—Charge ;See Wakf on om 
Antecedent debt—Alienation by a membar of a Mitakshara joint family—No 
' necessity—Money not spent for immoral purposes—Suit by grandson 
during son’s lifetime; See Hindu Law—Joint family w iu 


Hindu widow—Claim by purchass—Legal necessity—Recital in: - 
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Appeal—Bengal Tenancy Act (VIII of 1885}, Secs 15 3.—Liability to pay cess. 


— Publication under the Bengal Cess Act. 


No appeal lies from the decree of the District Judge deciding the question 
of the liability of the defendant to pay cess when the plaintiff has not 
published the notice contemplated by the Bengal Cess Act. Maharaja 
Birendra Kishore Manikya Bahadur v. Trailokhya Nath Roy ... is 


Civil Procedure Code (Act V of 1908), O. at R, 26—Appellate Court,. 
decision of—Second appeal—Remand—Inkerent power—Deed, jictitious— 
Third party, if can challange-——Title and possession, question of. 





When an order has been made under order 41 rule 25 of the Code of Civil 
Procedure, the appeal remains pending and undisposed of on the file of 
the Court and the ultimate decision when the Court is called upon to de- 
termine the appeal finally under order 41 rule 26, is to be based upon a 
consideration of all the findings before and after the order under Order 41 
rule a5. Neither the order nor the materials placed on the record on the 
basis thereof can be rejected as if brought in without lawful authority, 


In second appeal, the appropriate course to follow is to make not an order 
under Order 41 rule 25, but an order of remand in tho exercise of inherent 
power of the Court. 


A stranger to a deed can challange it as fictitious, never designed to operate 
as a real deed or to effect a transfer of the title. 

Questions of title and possession cannot always bs properly considered 
piecemeal as disconnected fragments. Kamini Kumar Deb v. Durga 


Choran Nag. a aa a a ee 
= — Dafect of parties—One appeal against two decrees; See Res judi- 
cata eae ose cae we ee ase 
m — Estate benefited by mortgage—New contention, if ta be given 
effect to; See Will » os we. WA ‘ae 

| = One appeal against two decrees~Suits tried: fointly—No order for 
consolidation ; See Res judicata one ine w as 


mma — Order for roirial—lnherent power—Civil Procedure Code (Act V 
of 1908), O. 41, R. a7—Eniry in record-of-rights—~Presumption—Docun 
meni, production of, in appellate Court—Lmpossibility of production in 
primary Court.. je 

An order allowing the appeal, setting aside the decree of the primary Court 
and directing a retrial of the suit with reference to a certain document, 
can be made by the appellate Court in the exercise of its inherent powers, 
Such an order is a decree and an appeal can be preforred against it undor 
section 96 read with section 100- of the Code of Civil Procedure. 


Order gt, rule 27 of the Code of Civil Procedure authorises the Court to 
afford opportunity to a party litigant to adduce additional evidence if the. 
appellate Court requires a document to be produced or a witness to he 
examined to enable it to pronounce judgment or for any other substan. 
tia] cause. 
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Appeal~{Contd.). 

An order of the Settlement authorities pronounced in proceedings which 
are inter parties is not conclusive ; a presumption attaches to the order 
finally published under the Benga! Tenancy Act. 

The record-of-rights proceedings, which were inter parties, were in progress 
during the pendency of the trial in the primary Court; but the order 


- for final publication had not then been made. The order for final publi- . 


cation was made during the pendency of the appeal : 


Held, that the appellate Court ‘could direct a retrial of the suit with re- 
ference to the entry in the record of rights and such other evidence as 
might be adduced by both the parties. Bhairab Chandra Dutt v. Kall 
Kumar Dutt... on oo oe A lias 

ee — Order of remand passed by Special Fudge—Landlerd purchasing 
part of jote in execution of rent decree—~Wrongful eviction. 


No appeal lies against an order of remand passed by the Special Judge 
under the provisions of the Bengal Tenancy Act. 


The plaintiff landlord executed a decree for rent obtained by his predeces. 
sor-in-interest and caused seven jotes held by the tenant to be sold. The 
jotes were divided into two jotes. The landlord purchased the jotes In 
the execution sale. On the objection of. the tenant, the sale as re 


gards one of the jotes was set aside. Asno objection to the sale was 


made as regards the other one, the sale was made absolute : 


Heid, that there was no wrongful eviction of the tenant at the instance of 
the landlord. The rent decree in execution whereof the sale followed, 
was binding on the tenact. Debl Prosad Bhakat v. Official Trustee of 
Bengal “ oo = on os a 

——~ —Original order of Special Fudge—Bengal Tenancy Act (VII of 

` O 1885); Sec. 109 A. l 

_. An appeal lies from an original order of a Special Judge, refusing to set 
aside an abatement of appeal, and section 109 A of the Bengal Tenancy 
Act is no bar. Krishnadas Acharjee Chowdhury v. Samsan Al! Sheikh 

= Review, granting of-—Erroncous order—Civil Procedure Code (Act V 
of 1908), Sac. 151, O. 47 Rr. ty 7 

A suit was dismissed for default. As one of the plaintiffs was personally 
present at the time of the said order, an application for review was filed, 
on which the following order was passed by the Munsiff: ‘I set aside 
the order of dismissal of the suit and restore the suit in the exercise of 
inherent jarisdiction of this Court as section 151 of the Code of Civil 
Procedure gives me based on the application under order 47, rule 1 C. P. 
Ce’ Against this order, an appeal was proferred by the defendants to 
the District Judge, who set aside the order of the Munsiff restoring the 
original suit : - 

Held, that though there might not have been sufficient reasons for enter- 
taining an application for review, there was no appeal from that order, 
however erroneous it might be. 
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Appeal—(Conid.). re Bu 
Held also, that there was no appeal to the District Judge against an order -> 
passed under section 151 of the Code of Civil Procedure. Basanta - 
Kamari Guha v. Abhoy Sankar Sen .... sis ies aaa 
——=, second—Civil Procedure Code, O., 41 R. 25, order under, if proper 1’ 


‘See Appeal”... os a ewe ate 
petition treated as revision; 3 See Revision sv “ane m 





Appellate Court—Inherent power—Order allowing appeal, setting aside GA l 
of primary, Court and directing retrial of suit with reference to certain, 


document ; See Appeal ene one one ome 


‘ 


Court, duty of—~-Death of one of the respondents pending second 
appeal—Appeal heard and case remanded—-No substitution of legal 
representative owing to ignorance—Death became known after remand ; 





See Jurisdiction. s. aes : “a ove ee 
‘Arbitrator acting without jurisdiction—Award, if and how can be questioned in 
a suit ; See Award oo ws w ow! a. 


——— acting without jurisdiction—Award ‘enforced by execution under 
section 15 of the Arbitration Act—Sult for declaration that award is void 
and for consequentjal relief ; See Award oie ee we 


Assessment—Income tax—Company—Agent-—Receipt of money—Indian 
income Tax Act (VII of 1918), Secs. 31, 34. 


Six persons who were all residing ont of British India were share-holders in 
the company. They were entitled to certain dividends for their shares in 
the company the profits of which accrued in British India, The profits 
due to those share-holders were sent to them by the company to their 
residence outside British India. The company was assessed for the super 

` tax due on the incomes of those six share-holders as agent of the none 
resident persons under the provisions of the Income Tax Act and the 

_ company had raised an objection that it could not be so assessed. The 
company stated in its letter to the Collector that on the declaration of a 
dividend the ‘company was in the position of debtor to the share- 
holders : ‘ 


Held, per Woodroffe and Greaves FY. (B.B. Ghose F. contra), that the 
company was not, under the circumstances of the case, an agent for 
these persons. 

Section 34 of the Indian Income tax merely defines who may be included as 
an agent under section 31 of the Act and hence the agent must be in 
receipt of income within the terms of section an Sections 31 and 34 of 
the Act should be read together. 


Per B. B. Ghose F: The agent of a non-resident person need not be in 
receipt of the income on behalf of such person. The mere fact of agency 
is sufficient to make him liable to be assessed in reapect of the income of 
the principal. A person receiving income for another is an agent under 
the general law. i 

Section ` 34 ‘of. the Tadian Income Tax Act should be read in con- 
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Assessment—(Contd.). 


nection with the preceding section rather than with section 31. Section 

34 refers to cases where the non-resident person has no agent in British 

India appoiated by himself and therefore it becomes necessary ta fiad a 

person who should be “ deemed to be an agent” only for the purpose of 
: the Income Tax Act and that can be done by the Collector acting in 
: accordance with the provisions of this section. 


It is necessary that the person on whom the Collector has served a notice 
under section 34 is a ‘* person employed by or on behalf of a person resid- 
ing out of British India or having any business connection with such per- 
gon,” and if that condition is satisfied, the person on whom such notice 
has been served shall for the purposes of the income tax be deemed to 
be the agent of such person. 

-A company incorporated according to law, is an artificial legal person 
having an existence separate from its corporators. Thereis no legal 
impediment to a company being agent for any of its share-holders. The 
relation, however, of share-holder and company is not in iteelf the rela- 
tion of principal and agent. Something more would be neceasary in 
order to constitute a company an agent for its share-holder. 

The Courts ought not to be influenced by any notion of hardship in excep» 
tional or individual cases in interpreting a statute, 

In order to prevent any case of hardship the proviso to section 34 ofthe 
Indian Income Tax Act has been enacted and the Collector may give 
effect to any reasonable objection before treating a person as agent -under 
section 34. Imperial Tobacco Company of India, Limited v. Secretary 


of State for India In Connell te on one w 
Assessment, liability to—Agent of non-resident person—Such agent, if to be 
i in receipt of income ; See Assessment ay ww oon 


Auctlon-purchaser, right of—Auction sale, setting aside of-—Judgment-debtor, 
duty of—Purchase money distributed amongst creditors of the jadgment- 








debtor; See Restitution W aw on w m 
, right of—Auction sale, setting aside of—Payment by 
auction-purchaser of moneys due on bonds ; Sve ‘Reatit ution ae 


Auction sale, setting aside of, in appeal, after confirmation of salo~Order 
silent as regards interests on mesne profits and deposit; See Reetitu- 


tion [a] ane CT au wan nee 


Award—Arbitrator acting without Furisdiction—Indian Arbitration Act (IX 
of 1899), Secs. 9 (b) t415—Award enforced by execution—~Snit to 
declare award vold—Agreement inconsistent with provisions of section 
9 (b) of the Indian Arbitration Act. 


Any objection to an award on the ground of misconduct or irregularity 
on the part of the arbitrator ought tobe taken by motion under sec- 
tion 14 of the Indian Arbitration Act, to set aside the award, but where 
it is alleged that an arbitrator has acted wholly without jurisdiction, 
his award can be questioned ina suit brought for that purpose, Nor 
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Award—(Conid.). 

is the fact that the award has been enforced by execution under section 
1g a bar to a suit to have it declared void and for consequential relief. 
Section 15 does not enact that the award, when filed, is to be deemed to 
be a decree of the Court, but only that it is to be enforceable as if it were 
a decree. | 

The effect of provisions in the contract is that ona failure by either party 
to appoint an arbitrator which includes a failure to appofnt a substituted 
arbitrator on the death or retirement of an arbitrator originally appoint- 
ed-—the appointment is to be made by the Chairman of the Association on 


behalf of the defaulting party, so that in every such case there are to be ` 


two arbitrators, one appointed by one of the parties, and the other by 
the Chairman on behalf of the other party. Both are to be men engaged 
in the trade, and the decision of these skilled men or their umpire is sub- 
ject to an appeal to the Committee of the Association. 

Held, that this agreement being inconsistent with section 9 (b) of the 
Indian Arbitration Act, has the effect of excluding the operation of that 
section. E. D. Sassoon and Company v. Ram Dutt Ramkissen Das. 


Award—Parties and privies ; See Award, effect of. a e l e 


ey effect of. 
A valid award is operative from the date of its passing and binds the par- 
ties even though neither party has sought to enforce it by a regular suit 
or by the summary procedure. 


As between the parties and their privies, an award is entitled to that ress 
pect which is due to the judgment of a Court of last, resort. 


A and B made a reference to arbitration in respect of property X on the gth f 


September, 1916. On the agth September, 1916, the arbitrator made 
his award whereby X was declared to be the property of A alone. On 
the soth September, 1916, B conveyed X to C: 


eld, that C acquired no title to the property X, Baldya Nath Chatterjee v. 


Panchanani Dasi i a ia si ane 

mraman, Objection to, on the ground of misconduct or irregularity on the part of 

arbitrator, how to be taken; See Award aa ee ‘te 
emeng Walid, when operative s See Award, effect of. wae iss 


Ball—Sessions Judge—Reference—Criminal Procedura Code (Act V y 
1898), Secs. 118, 124502), 498. 
‘The Sessions Judge has power, pending the hearing of a Reference under 
section 123 clause (2) of the Code of Criminal Protedure, to grant balt to 
å persoft against whom an order has been made under section ue 


The provisions of section 498 of the Code of Criminal Procedure should not 
be restricted. Ahmed AH Sardar v. King-Emperor see -~ 


Benamidar, suit by —Purchase by decree-holder without permission of Court — 
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Benamidar—(Contd.). 


By an agreement between the decree-holder guction-purchaser and the `` 


judgment-debtor the latter was put in possession till a fixed time, when 


the decretal amount willbe paid, and if not paid within that time, the ` 


purchaser will get khas possession. The amount not being paid, the 
plaintiff claimed khas possession’; 


Held, that the suit was not barred under section 66 of the Code of Civit 
Procedure, as the certified purchaser and his successor did not at any 
stage claim title under the sale certificate. 


Per Walmsley, F: That the effect of the purchase by the decree holder 
without the permission of the Court was voidable and not vold. 


Per Suhrawardy F: That defendant being in possession of the property in 
suit, could urge by way of defence that the plaintiff's purchase without 
permission of the Court was not enforceable as against him even if it wera 
voidable at the option of the defendant only, But it depended greatly on 
the discretion of the Court, and in exercising such discretion the Court 

| would take into account prejudice to the defendant e E inadequacy of 
price etc. ` 


“Section 66 of the Civil Procedure Code applies when the plaintiff attempts’ . 
to enforce his secret title as against the certified purchaser. Saradindu ' 


Chakravarfi v. Gosta Behari s e si o 
` Bengal Embankment Act, Sec. 68—Erroneous order—No specification of 
instalments ;-See Embankment one ve Wise ve 


owe Munlelpal Act, Secs. 34, 43, 44~—Lease granted by Chairman in contra- 
vention of Bengal Municipal Act—Lease containing renewal clause— 
Lengen remaining possession for the period contained in the lease—Hold- 
ing over—Ejectment 5 See Loase a a se sas i hes 
— Tenancy Act, Sec. 15~—-Registration in landlord’s shorista—Acquiring 
interest by succession—Patni tenure; Ses Rent .. wis an 
—_—_——— an 29—Increase of rent without ween registered 5 See 


Rent m oe wee ove one w 





a | T 
paid for a continuous period of not less than three years immediately pre- 


"1 ceding; See Ront < ran aata si saa aia. 
net et Seés 29 and 50, scopes of; See Rent is Gi Eo 


ro 


Sec. 29 Cl.(a) Proviso—Rent, increased, to be claimed, if- 


enemas SOC, 40-—Notice of application to be served ; See Rent, | 
commutation of ows w s oe se 


eiee Sec. 4o~—Order made by Revenue Officer without juris- 

diction—Jurisdiction of Civil Court ; See Rent, commutation of a. 

meetin nvm SOc, 40—Order without service of was effect of See 
Rent, commutation of e. oe i 

et tT Sec. 49—Notice—No specification of date when to vacate 

—Suit instituted after the expiry of the agricultural year following that 





in which the sictice was served—Requirements of section 49, if come. 
pliod with; See Ejectment a as a kan 
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383 


548 
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Bengal Tenancy Act Sec. 49~Notice, form and contents of; See Eject- 
ment one sin KA a KE i 
aman annaa SEC 49-—Sufficient compliance—Notics, nature of; See 











Ejectment ais 8 one ae sii NIN A 
sema Sec, 50—Presumption—Rent payable in kind—Applica. 
bility to proceedings not within section ; See Ejectment w we 
mene meno amma Sec. 50 (2)—Presumption—Snit for, ejectment; See 
Ejectment ni ‘ee ai on we os 
Sec. 50 sub-sec, (2)—Tenant, if to show actual payment 5 
See Presumption we ove sen toe te 


m Sec. 50 sub sec. (2)-—-Uniform payment of rent—Rent 
receipts of entire period of 20 years, If to be produced—Presumption for 











missing periods; See Presumption ... me oe ry 
Sec. so (2), applicability of ; Sew Ejectment san 

— Sec. 53—-Agreement in modification of provision for 

four instalments; See Rent w ene eit om 


A samana sewane 





Secs. 53, 07-—Contract to pay rent in monthly instal- 
ments—-Contract made before the passing of the Act—Interest ; See 








Rent © o te one [a ae w 
— ~——— Sec. 55—Creditor, if can be compelled to accept sum Ia 
part satisfaction ; See Rent oe ove oe a 
Sane ent Sec. 55, scope of; See Rent sai si m 





men 





Sec. 67-—-High rate of interest—Kabuliat excluded 
before the passing ‘of the Act—Helding purchased in execution of rent 
decree ; See Interest w we oe 

——— Sec. 67—Holding purchased In execution of rent decree—~, 
Arrears of rent accrued after the passing of the Act—Kabuliat executed 




















before the passing of the Act; See Interest ve m ab 
ome Sec. t0,-—-Order of remand passed by Special Judge ; 

See Appeal. e * os ow w a so 
mama aman Sec. 109 A.—~Original order of Special Judge—Order 
abating appeal; See Appeal ose dan te ww 
Sec. 109 C.--Contract contravening provisions of the Act 

—Fair and equitable rent— Ambiguous order; See Compromise woe 
——d) Sec. 109 C--Procedure to be observed—Agreement; See 
Compromise „n te m am ve te 
- Sec. 109 C—Settlement of fair and equitable rent— Ambi- 

guous order; See Compromise ase nee ‘es w 





mn omen GEC 109 C—Strict compliance ; See Compromise on 


—-————- Sec. 153— District Judge deciding the question of lability 
to pay cess—No publication of Notice under the Bengal Cess Act ; See 











Appeal os ow ww tse oo” w 
~ Sec. 158 B. Sub-sec. (2)—Co-sharer landlord, if can 
waive the benefit ; See Execution sale, nature of one e 


avemr 





—— Sec, 158 B. Sub-sec. (9)—Omission to serve notice on 
co-sharer landlord, effect of-~Co-sharer landlord satisfied with regularity 
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PAGE. 
Bengal Tanancy Act—(Cenéd.). 
of execution proceeding—Co-sharer landlord withdrawing money in | satis- 
faction of his dues; See Execution sale, nature of ii wee 447 
e Sec. 183— Part of homestead used for keeping agricul- ; 
tural cattle ; See Ejectment is ii Sir aes 514 


Bequest of movables and shares of joint business by one member—Joint family 
~-Dayabhaga School—Movables and ‘Immovables iequired out of the - 
-income and profits of joint business—Joint ` property income mixed ‘up 
with the business accounts ; See Presumption | oe bee 515 
Bombay Revenue Jurisdiction Act of 1876 Sec. 4—~Civil Court, .if can „question: 4 
Government’s right of resumption—Saranjam grant of soil ; See Saranjam 
‘grant 1 a s s a oon 464 
Breach of peace Order under. section 145 of the. Code of Criminal Procedure 
(Act V of 1898) in force—Fresh proceeding under section 145, if can be 
instituted—Land spbmerged—High Court's power eae z 
Discretion. 
The identity of parties and lands being established, it is the duty- ofa 
Magistrate to see that the possession of the first party under the-previous 
order passed in a proceeding under- section 145 of the Code of Criminal: 
Procedure, is not disturbed.. That order is binding on the parties and 
the unsuccessful party cannot be allowed to disregard it and disturb the . 
possession of the other party without having recourse to law. Itis nota 
proper course for a Magistrate to initiate fresh proceedings under section 
145 for maintaining the peace. A temporary submergencs of land has 
not the effect of nullifying the previous order passed with regard to it. 


~ When legal proceedings are taken under the Code of Criminal Procedure 

which amount to an abuse of process of the Court and the object of which 

is only to harass the party who has got a previous order of the Magistrate 

in his favour, the High Court has jurisdiction to interfere and ought to 
interfere under section 107 of the Government of India Act. | 

It is competent to a Magistrate to initiate such proceedings as he thinks 


proper and the High Court will not interfere with his discretion in start- 
ing proceedings according to its judgment. Aray “Sardar v. Hera Sundar 





Majamdar jue we m oe w w 39 
Barden of proof-—Claiming title under alienation by Hindu widow— Husband’s 

estato—Legal necessity—Proper and bona fide enquiries ; See Allenation 319 
oume Of proof—Compromise made with full knowledge and consent ; See 

| Pardanashin lady Ta w e a w. sor 
au— of proof—Law and usagés—Migration of Hindu family; See Hindu law 233 
of proof—~Legal nee bapae of time—Acquiescence 3 Seo Alix - ` 

enation ue ane an æ ‘wee oe 319 
nme OF proof-~Purchaser acted In good faith and without notice of fraud; `. 

Ser Execution sale e w 145 
aw of proof—Rights of parties to be determined on , the. “evidence on, 

record; See High Court, power of m., ase pa ii 199 


Sam of prool—Registration, challengingInformality ; Se Registration i 377 
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PAGE, 
Burden of proof—Self-acquired property ; ‘See, Partition © > © wa. 7 ar 435 
mman Of proof—Statute, requirements of; fulfilment of ; Søe Lease wa 589 
Calcutta High ‘Court ‘Rules, Ch, 32 R. 3-~Coples of, -orderm-Discretions See —- aaa 
Practice * m. ae ie aaa A kas Jama BG 
. Calcutta Municipal Act, Sec. 14 (XI).—Power of Corporation to acquire gur-” “~" 7 
plus‘ land—Publie purpose—Dharmasala ; See Calcutta Municipality +... 67 
—, Secs. 14, 556—~—Discretion, with whom veste—Muni-~—~~~ ~ 
clpality or Court of law ; See Calcutta Municipality ahi w 67 
Calcutta Municipality —Fower of Corporation to acquire ‘surplus land—= ee 
“ Dkarmasala, a public purpose—Calcutia Msinicipal Act WAT B.C. 
of 1899), Ss. 14, 357 556. S e 
A “ Diarmasala ” is not excluded from thè term “ public purpose. n Under 
the Calcutte Municipal Act, the Corporation of Calcutta has power to pei 
acquire surplus’ lands in any area for the purpose of erecting a 
“ Dharmasala ” for the use and convenience of pilgrims ‘crowding toa 
Hindu temple within the area. 7 
Under sections 14 and 556 of the Calcutta Municipal Act, the discretion i i | 
vested in the Municipality and not with a Court of law. Amulya — 
Chandra Banerjee v. Corporation of Calculta ži as 67 
Calcatta Rent Act, Sec. 2 (f) (ii), fixing standard rent under; See Revision Das lor - 
» Soc. 18 — fixing’ 3 See Revision ata i 101 
Case, determination in, to be founded upon what—Circumstances ; See Mort- 
gage - we we, ‘see 4 oe © BA, we 552 
Certificate, renewal of—Discharge from government service—Petition, contents —- 
of; See Pleader Hae gah sana RT ii 391 
Charge, creating—Direction to pay allowances out of the Income of properties ; ' 
See waki tees on ron te we 56 
Civil Court, jurisdiction ot Goveirninedt'a right of resumption—Saranjam eas 
- grant of soil: See Saranjam grant i. “ae så a 464 
Civil Court, jurisdiction -of—Order under section go of the Bengal Tenancy 
Act made by Revenue officer without jurisdiction ; See Rent, commutation 7 
of oo Be ue oe ae on om 473 
Civil Procedure Code, (1883), Sec. 294——-Suit to set aside rale—Limitation Act, 
Sch. 1. Art. 12; See Limitation oe aa isi v= 40 
, Soc. 11 Expl. [.—~‘ Former suit —F irst judgment, effect ` 
of; See Res judicata dae ate a - ae? 184 
„Secs rt. Expl, I—Title, question of, decided in the 
suit GD PIN against decree in second sult; See Res judi- 
cata, we on eee we 184 
Bike 66—Claiming title under fata certificate—Possession 
g given to jadgmontrdebtor under agreement between him and decree- 
holder'auctlon-purchaser ; See Benamidar, sult byas E 493 
——, Sec. 66, applicablity of ; See Benamidar, suit by - .. | 403 
ecco „ Secs, 96, 100-—-Order setting aside decree of primary - 
Court and directing retrial of suit with reference to a document ; 
Re tne 491 


See Appeal. ve co m 
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ae PAGE. 
Civil Procedure Code , Secs. 100, 103, O. 41 R. a5—Appellate-Court, powers z% 
of~-Calling for definite findings of fact ; See High Court, power. of see 199 
tome ery Soc, 115—Justice—-Decree, amendment of—Condition be 
not fulfilled—Appication for extension of time ; See Revision ' 395 
ome eame eaae Sec, 144——-Court, duty of—~Inherent jurisdiction ; See pe 
Restitation os we os es ae as aes 351 
==, Sec. 151, Order passed under, if appealable; See .. Pa 
Appeal i uo ai ek we tie i. « Ort 
— —~,O. 2 R. 2—Claim—Cause of action; See Mesne `- 
profits e + as ae Ki ne ay ‘545 
SS aaa makanan) 0. 2 R. a— Test-—Cause of action ; we Mesne . 
profits tse ist ‘cs iki a ix 845 
, O. a1 R. 73—Suit to oe aside sale—Limitation Act, 
Sch. I Art, 12: See Limitation we w s. we 430 
ne nn en, 0. 21 R. go —iraud—bona fide purchiser for value 
without notice ; See Execution sale [IA a oe 145 
—— m —, O. 33—Minor, a pauper—Next friend, nae BANA 
See Pauper os eae one ae w u 394 
eee en mn, O, 33m Wealth or other circumstances of minors Teje: : 
tion ; See Pauper sea a “ws e w `. 394 
— n, O.4t R 25— Order, nature of : See ee PE 
—O. 41 R. 35, order under, If proper—Second appeal;  _ - 
See Appeal ase ise s ses Gas 122 
» O 41 R. 27, scope of ; See Appeal a tee 491 
un —, 0. 47 Rr. 1, 7—order granting review, erroneous ; See g nja 
K Appeal “w wes 4 rT) w a ane m 99 
Cognizance of case by different Magistrates ~=Trial, where to proceed ; See we is 
Trial IB Li] we kaad e.b., oon Ki 327 
Commissioner appointed by Court, duty of ; See suit if maintainable | a. 406 
Commissioner for partition, duty of—Fee ; See Suit, if maintainable ae. 406 
— for Ga ons ork done by, nature of; See Suit, if maintain- Tos 
able oo oy te on üi eer 406 


Committing Magistrate, duty afm Reference Minor charge—Acceptance of 
jury's verdict as to graver charges~-Charge under section 338 of the ai 
Indian Penal Code (Act XLV. of 1860.) 


When a prosecution is darted before a Magistrate on charges exclusively 
triable by.a Court of Session, and there is some evidence to support such 7 
charges, it is not obligatory on the Magistrate to commit the accused te 
the Court of sessions in all cases. He should exercise- his discretion and 
gee the facts in true proportion and decide whether or not he should try” ae 
the case himself, i 

It is not always true that a Judge having aecepted. the jury’s findinge on | 
graver charges, cannot make a reference with the object of having some of . 2 L.. 
the accused convicted on a minor charge under section $32 of the Indian. 
Penal Code. King-Bmperor v. Haridas Mitra a ae a CEE 


Company, if can be agent for any of its share-holders 5 See NGANA wo 857 


VOL, XXXVII] INDEX OF CASES, 


Company and share-holder, relation between—Principal and agent ; See Asses 


ment a w vi w w w 
~ =~ incorporated aii to law—-Artificial legal person ; See Assess- 
ment -m i sa sah ave us 
Compensation and damages ; See Limitation its ‘ai am 


Compronilse—Crineinal Procedure Coda (Act V of 1898), Sec. 345--Charge 
under sections 333 and 342 1. F. C. (Act XLV of 1860),— One of the 
complainants nol a party. 


The opposite party were charged under sections 423 and 342 I. P. C. In 
the first charge they were alleged to have caused hurt to A and in the 
second charge they were alleged to have wrongfully confined A and the 
petitioner. They were convicted on both these charges; they appealed. 
At the hearing of the appeal an application was made by A to compound 

` the case under section 345 of the Coda of Criminal Procedure. The 
Magistrate allowed the compromise and acquitted all the appellants in the 
appeal under that-section: : G 

Held, on the application of the petitionsr, thatas he was no party to the 
compromise, the ordar of acquittal so far as the offence committed 
against him was concerned, was illegal. Shib Chandra Chakravarty v. 
Rabbani Mandal © 0 m an S “i aa ae aes 


kawalan ee Rent—Bengal Tenancy Act (VII of 1885), Sec. rpo C.— 
Fair and equitable rent—Contract contravening provisions of the Act. 


In every case, where the provisions of section 109 C of the Bengal Tenancy 
Act are invoked, there should be a strict compliance with its require- 
ments. 


7 


Under section 109 C of the Bengal TEN Act, the Settlement Officer 


bas to determine, in the first place, whetier the terms of the agreement 


are really such that if they were embodied in a contract, they would not, 


be enforced under the Act. If the conclusion isin the affirmative, he is 
to satisfy himself that the rent agreed upon is fair and equitable. It is 
only in the event of his being so satisfied, but not otherwise, :that he can 
settle such rent as fair and equitable rent. 


Where the order of the Revenue oficer was: ‘' The tenant agrees. 
Though the increase is rather large, the attested compromised rent may 
be settled‘ as fair and equitable” : 

Hel that section 109 C of the Bengal Tenancy Act did not contemplate 
settlement of fair and equitable reat on the basis of guch an ambiguous 
order, and In accordance with a contract, which contravened the provi- 
sions of the Bengal Tenancy Act. Moydhannessa Bibl v. Satis Chandra 


Girl... on ak te war ow on 
Compromise by Hindu widow, when binds reversioner ; Sea Hinduswidow a. 
_ Concurrent leases — English’ law ; See Rent, suit for us ie i as 
Condition, precedent — Contract of sale of land—Provision for préparation of 

‘ * Bargain paper’ by vakil ; See Sale of lind on n w 


617 


PAGE. 


257 


257 
108 


254 


618 THE CALCUTTA LAW JOURNAL. [VOL XXXVII 


Construction —-.Contract of sale of land—Provision for preparation of ‘Bargain — 


h paper” by vakil ; See Sale of land . sa os, mo 
Contempt of Court—Criminal Procedure Code (Act V of -1898),- Sec. PT ime 
"any? 


In a prosecution for contempt of Court ngalin -a legal EEE he. waa 


not called upon to make a statement and no statement was recorded :. 


Hold, that this defect in.the procedure was fatal. 


No person can be ‘punished for contempt of Court which is a ‘criminal 
offence unless the specific offence charged against him be distinctly stated. 
and an opportunity given him of answering : 


The expression ‘ if any’ in section 481 of the Code of Criminal Procedure 
indicates-that the Court cannot compel the accused to make a statement, 
but it does not mean that it should not give him an opportunity to make 
a statement., Krishaa Chandra Bhowmik v. Emperor we ise 


Contempt of Court, a criminal offence—Specific offence charged should be dis- 
tinctly stated~-Opportunity to answer ; See Contempt óf Court ws 
Contract, business—Liability of members of joint family taking benefit— 
Adult and minor members—-Madras Presidency; See Hindu joint 
family 2: 4a ws m oe as s 


Contract Act, Sec. 6 s-—Transfer of widow's and reversioner’s right—Money F 


advanced on transfer; Sre Succession ii NA wa 
Conveyance, recital in—Legal neceasity—Evidence 3 See Alienation ae 
—, recital of necessity in~Evidence of actual enquiry—Lapse of 
time } Ses Alienation  .. one Nt os oe 
Conviction alfering—Criminal Procedure Code (Act V of 1898), See. 43a3-—~ 
Ord:r of acquittal. 
The Sessions Judge has no jurisdiction to set aside an order of acquittal of 
an offence under Sec. 379 1. P. C. which was passed by the trying Magis- 
: trate when he upholds a conviction and sentence under section 143 I. P. 





C. asit is not a case of altering the conviction. Prasanna Chandra ` 


Majumdar v. Upendra Nath Sbaw Ga w Pe 


Co-tenant, if can partition a part only of the joint property ; See Partition m 
— ——«, if to make a demand or to agree upon terms prior to institution of 


partition suit ; See Partition di w w u 
—— awe, right of, to partitidh ; See Partition ne cal kah 
wa, when can partition as a matter of right; See Partition S as 
Co- tenants, desiring to continue bolding moleties together and undivided, if 
can be permitted by Court ; Sse Partition os ane one 
Court, if can vary a scheme for administration of charitable trust; See Scheme 
Court to act rightly and fairly towards parties ;. See Restitution .. . on 
_ Court-fee—Plaintiff in possession of property—Plaintiff wanting declaration . 
that the deed in defendant’s hand is not his deed; See Deed + a8 
Covenant, express, not to transfer the land without the consent of the Jande 
tord—Covenant running with the land ; See Lease a a 


, when runs with the land ; See Lease iu vee ane 





PAGE, 


440 


535 
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Covegant cunning with land, breach of—Transfer of property in breach of 
covenant—-Liability of transferor to pay rent; See Lease a oes 
—tunning with land--Express covenant not to transfer the -land 
without the consent of the landlord ; See Lease a ni 
Creditor, if bound to accept less than his whole debt ; See Rent ... so 
, if debatred from proceeding with ‘execution—Order appointing 
teceiverAppointment of receiver not perfected; See Mortgage’  ... 
wmn —, if precluded after accepting part of debts from claiming the residue; 
See Rent w oe wee ie te we 
Crininal Court, if a proper tribunal to “settle—Pleader laying false informa- 
tion before a Judge with regard to the conduct of another pleader ; See 
Notes of argument ai w on m w 











dation ar os oe i ri 
Criminal iatimidation— Prenat Code (Act XLV of 1860), Sec. 503—Threat to 
property~= Eifect on person threatened. i 


intimidation, offence of, element constituting 3 See Criminal intimi» : 
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538 


538 
222 


265 


223 


42 


526 


-Por Newbould dnd Buckland $$. (Sukrawardy F. Contra)—A notice ` 


signed by the petitioner and Issued under his authority as President of the 
Salisi Nispathi Mundali was served on the complainant. In this notice 


it was stated that a-certain person filed a claim for certain amount against : 


' the (complainant who was informed that he should appear before the 


Court and séttle the claim. The notice concluded thus : If the defene ` 
dant do not answer the claim on the date fixed the claim will be decreed 
exparte on the evidence of the plaintiff. No’ objections ‘will be “enter: = 


tained after the passing of such an exparte decree.” 
Held, that the petitioner threatened the complainant with harm to be 


catsed illegally and hence committed the offence of criminal intimi- g 


dation. 


Under section 503 of the Indian Penal Code, the capacity „of the. person : l 


making the threat to carry it into execution is not needed. 


r 


Fer Sukrawardy F: The elements constituting. the offence of criminal 


intimidation under section 503 of the Indian Penal Codo'are, frst- 


threat of Injury to the property of th: complainant, and, secondly, the 
intention to cause alarm. The threat must be a direct threat to cause 


harm to a person in property and not by way of the insinuation of possi- -` 


bility or even probabflity of such harm. 4 


The mental condition of the complainant does not determine the offence of 
criminal intimidation. It is the mental attitude of the accused or mens 
rea that ordinarily makes an act criminal. 


Per Buckland F: Section 503 does not say anything about ‘the effect 
“upon the person threatened. Priya Nath Guptas.Laffl ... 
Criifitaal Procedure Code, application of, to Courts not specifically mentioned 
In the Code ; See Summary enquiry ... its we ` ie 
~, provisions of, construction of; See legality ste 
emer emer, Where exhaustive ; See Jury, discharge of we ain 
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Criminal Procedure Code, Secs. 5 (2), 29—Application of the Code of Crimi- 
nal Procedure to Courts not specifically mentionéd in the Code 3 See 
Summary enquiry sie 


——, Sec. 35--Convictions under sections 147° and 225 of the 
Indian Penal Code ; See Punishment, separate ... w w 





m, Sees, 118, 123 (2), 498—Power of Sessions Judge ‘to’ 


grant bail, pending hearing of Reference under section 123 cl. (2) of the 
Code of Criminal Procedure ; See Bail ii; wi s 


* tat er mantan, Sec. 145-—~[dentity of parties and lands established— 
Possession of party under the previous order passed in section 145 pros 











ceeding 3 See Breach of peace hi des aoe ai 
— s Sec. 145——Magistrate, if can question the validity of a 

civil Court decree ; See Possession sia eee TA one 
— , Sec. 145-~Magistrate, if can go behind the decision 
of the Civil Court 3 See Possession ... a we Geis 








—, Sec. 145-~Magistrate, not expressly stating that the 
presumption arising from entry in the record-of-rights has been rebutted ; 
See Jurisdiction “i oe ka Ae ae 
s Sec 145-~Orders passed under the Survey and Settle- 
ment Act and the Bengal Tenancy Act--Possession, question of; See 
Jurisdiction .... veer oe a tis i 
e, Secs. 145, 350 proviso (a)— Magistrate, if can base 
his decision on evidence recorded by another Magistrate ; See Jurisdiction 
s Sec. 146—Brevity of order—High Court, iffcan inter- 
fere ; See Judgment au ii it; A te 
v , Sec. 342—Examination of prosecution witnesses after 
statement of accused taken ; See Illegality si sea 3 
mw amy Secs. 342,537— Omission to comply with requirement of 
Sec. 342 Proceeding after statement of accused ; See legality es 
eee em , Sec. 345-~-~Complainants same under one charge—differ- 
rent charge by one of the complainants—Compromise by one of the com- 


pa 





al 








pn 














plainants—Other charge by two, if compromised ; See compromise .. 
ee ee , Sec. 350 (a}—Enquiry de novo—Magistrate passing order 
under Sec. 145 basig decision on evidence recorded by another Magis- 


trate; See Jurisdiction ase 1 é ie 
, Sec. 350 proviso (a), applicability Oy Pyare See 











Jurisdiction .. one a iu ee met 





women, Sec. gog. —Aeguittal on acharge under section 446 I. 
P. C.—Prosecution under section 379 1. P, C., on the same facts, if caa 
w be had ; Ses Acquittal on ss. ase we 
en , Sec. 403-—-Possersion of several articles of stolen pro- 
perty on the same date—Acquittal on prosecution in respect of some— 
Subsequent prosecution for other articles—No evidence as to receipt at 
different times ; Ses Trial, second, sa one “w ` hi 
ee ee , Sec, 423—Order of acquittal of offence under Sec, 379 
AS A P. C.—Sessions Judge upholding conviction and sentence under Sec. 
“143 1. P, C. ; See Conviction, altering tA A on 
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Criminal Proceduro Code , Sec. 481—~' If any’—Opportunity to make a state. - 


ment ;See Contempt of Court on oe us we” 
m , Soc. 488-~Agroement—Arrears of maintenanco—lhten- 
tion; See Malntenance w ik “i kh w 
——, Sec. 488—-Temporary stay of wife with husband, effect 
of ; See Maintenance ow ove on oe 
Sec. 340—Court witness ; , See Witness os om 


, Sec. §540~~Examination of witnesses -after arguments 
heard ; See Witnesses... i ae ie ùs 


Crown Grants Act, Sec. 3—Widows sticceeding prior to sanad— Custom 3 
See Succession ` we on oe oo i 
Custom—-Sanad—Widow succeeding prior to sanad—Crown Grants Act, Sec. 3; 
See Succession w os oe we mo 
Cutchi and Halai Momons ; See Mahomedan law os is Oa? 
Decision according to justice, equity and good conscience ; See Execution 
sale i saa ie ae sie io” 


Declaratory decree—Recognition of different rights—Long lapse of time— 
Effect. 
In a settlement made in 1867 the right of the respondents. was recorded as 
that of thekadar without having either proprietary or under-proprietary 
rights in mouza Kusehti In the appellant’s estate of Surajpur. 


In 1868 a decree was passed between the parties to ‘the same effect. In 
spite of the declaratory decree, the respondents claimed pukhtadart 
or under-proprietary right in some proceedings in 1887 to which the 
appellant’s predecessor was a party and the claim was allowed. Again 
when the original settlement ended about 1897, a new settlement was 
made on the footing that the respondents’ predecessors were under-pro- 
prietors. Further the Court of wards, on behalf of the then taluqdar, h 
sued the respondents for rent as pukhtadars : 


Held, that, in spite of the decree of 1868, a title so long recognised cannot 














be defeated. Pirthipal Singh v. Ganesh Dia Singh ane tn 
Decree—Order setting aside decree of primary Court and directing retrial of 
sult with reference to 2 document 3 See Appeal . asi “i 
Decree, appellate, effect on original decrae ; See Limitation ; S 
Decree fixing time for payment—Decree affirmed on appeal—Appellate decree 
not fixing time for payments 3:See Limitation w wù 
w of civil Court, validity of, if can be questioned by Magistrate ; See 
Possession... oe we - as oe ow 


Decree-holder, purchase by, without leave of Court-—Decree-holder's applica- - 


tion to bid refused—Question to be considered by Court ; See Limitation - 


, purchase by, without leave of Court, effect of ; See Limitation 
mane maan, purchase by, without leave of Court, effect of i See Benamidar, 


suit by oo wan s oon ana ove 


Decree-helder’s application to bid refused, effect of ; See Limitation ` a 
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Dedication by Hindu widow—-Creation of permanent- benefit-—Religlous pur- 
pose~-Small portion of property ; See Alienation we ae 
Deed—Zixecution ef different deed—Deed, if to be avoided—Declaratery 
suij~mConsequential relief——Specifie Relief Act (Ief 1877), Sec. 44 Pro- 
visomCourt-[ee. 
' When a person is induced to execute a document other than what he had 
undertaken to execute, the document is void and need not be cancelled. 
The plaintifs asking for consequential rellef in a declaratory suit, depends 
upon the circumstances of each case. 
Where the plaintiff alleges that she is still in possession of the property 
‘but all that she requires at the time of suit -is a declaration that the deed 
which is In the hands of the defendant is not her deed, the Court-feo 
‘payable on the plaint is rupees ten. Umarannessa Bibi v. Jasuran- 


nessa Bibl. -æ aus ae “i a 
——— Stranger, when can challenge ; See Appeal w eon 

` am, if requires cancellation —Pecson induced to execute a document other 
than what he had undertaken to execute ; Ses Dead ane “w 


—~, if valid—Creating perpetual succession of interests for aggrandisement 
of the family of the donor-—-Using the term ‘ wakf’™—Remote trust 3 See 
Wakt | i s ads i Pa = 


Demand for rent, if creates tenancy ; See Ejectment ie 
——— from’ Zemindar, if demand on Zemindarl ; See Putni EA aT 
—~~-eaen from Zemindar, when demand on Zemindari ; See Putni lease ... 
Doctrine of bona-jfide purchase ; See Execution sale aa ês ii 
Docement, construction of—=Conduct of parties ; See Putni lease ... 


——-—, presentation of, for registration—-Rules ; See Registration - 
m, production of, in appellate CourtImpossibility of production in 
primary Court; See Appeal ni i - ae 


Bjectment—Bengal Tenancy Act (VIEL of 18854, section. 183—~Part of komes- 
tead used for keeping agricultural cattle. 
A part of homestead used by a settled raiyat fo. xeeping agricultural cattle 
is governed by section 182 of the Bengal Tenancy Act. 


A homestead land is used for agricultural purposes, if a raiyat keeps agricul- 
tural cattle on a paft of it. Girls Chandra Bhattacharyya v. Bhabataran 
Shakar! ER ii os see n on 

tan menele anauthorisod by Chairman :f Municlpality—Lease contain- 
ing renewal clause—Lesse eremalning in possession for the period con- 
tained In the leaze—Holding over; See Lease 4. sie «sa, 


ekan — Permanent tenancy-~Long possession and wntform payment of 


service of-—Service on head member of joint family. 
Mere long possession and uniform payment of rent are not by themselves 
sufficient to make a tenant a permanent one, The material elements are 
=the land had been Jet out for purposes of residence; that it had been so 


reni—Transfer of Property Act (IV of 1882), Sec, 106-=" Or Notice ; | 


Pace. 
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Ejecttient—(Conéd.). 
occupied, that there had been instances of transfer and succession, and 
„that structures were erected on the land. 


The land was In occupation of two sets of tenants and notice to quit onder 
section 106 of the Transfer of Property Act was served on the respective 
heads of two joint families : 


Held, that the servico was sufficient, notwithstanding that there was no 
proof of prior tender or delivery to each of the joint tenants personally, 


The word ‘or’ is an alternative word. It is not always disjunctive, and fs, 
sometimes interpretative or expository of the preceding word. 


Tn section 106 of the Transfer of Property Act, the legislature uses the 
expression “ If such tender or delivery is not practicable ” in one contin- 
gency, namely, when service is effected by fixing the notice to a cons- 
picuous part of the property, Kedar Nath v Madhu Sudan .. on 

Ejeciment— Purchaser of non-transferable eccupancy holding—Presumption 
— Rent payable in kind—Bengal Tenancy Act (VIL of 1885), Sec. 50, 
applicability of—Analogy—vidence de hors, admissibility of—Inten- 
tion of wriler—Demand jor rent, tf constitutes relationship of landlord 
and tenant. 

Section 50 (2) of the Bengal Tenancy Act is limited in its application to 
suits or proceedings under the Act. But even though the section is not 
applicable to a suit for ejectment: the Court may act on a presumption 
similar to one arising under the section, if the facts justify the necessary 
inferences 

The presumption mentioned in section 50 of the Bengal Tenancy Act 
applies whether the rent Is payable entirely in cash or partly in cash aad 
partly in kind or entirely in kind. The same principle applies to suits or 
proceedings where the rule embodied In section 50 is extended by ange 
logy. 

Outside evidence is not admissible to show the intention of the writer, which 


is not disclosed by the authorised channel, namely, the words which he - 


himself selected. 


Where the defendant purchased holdings on the assumption that they were 
transferable and he professed to be tenant in occupation, demand by the 
plaintiff for rent is good evidence of mutual consent to the creation of a 
tenancy, unless the plaintiff is able to explain that the demand was not 
unqualified and should be differently interpreted. Manmethea Nath Kar 
v. Probodh Chandra Ratarhi ont a ats m 


Raiyat, status of—Lease, condition in, snittling landlord to 
realise vent by summary process—Bengal Tenancy Act (VIII of 1885), 





See. 49 (b)—Notice, form of- Watver—Receipt of rent due prior to fore 


Seiture. x 


The status of a raiyat is not elevated by a condition in a lease entitling the 
landlord to realise rent by summary process. 


- 478 
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Ejectment—-(Contd.) 
The technicalities of the English law ralating to the form and contents of 
& notice to quit should not be introduced In connection with the provisions 
of section 49 of the Bengal Tenancy Act. 


There is sufficient compliance with the requirements of section 49 of the 
Bengal Tenancy Act, if what is served upon the tenant gives him notice 
to quit the land at the end of the agricultural year next following and the 
suit is instituted after the lapse thereof. 


Where the notice to an under-raiyat was described as a notice under section 
49 of the Bengal Tenancy Act and there was no specification of the 
date when the tenant was required to vacate the land, but the suit was 
instituted long after the expiry of the agricultural year following that 
in which the notice was served ; 

Held, thatthe requirements of section 49 (b) of the Bengal ae Act 
were fulfilled. 

Receipt of rent due prior to forfeiture, subsequent to the service of notice 
to quit under section 49 (b) of the Bengal Tenancy Act, is not a waiver 
of the right of the landlord to eject. Parna Chandra Das v. Ali Maham- 


mad ki m 5 i <n rr 
Electlen—Bequest to wife for life--Executor giving the property to use; 
See Malntenance ae és ees rn sn 


Embaakment—Bexgal Embankment Act (II B, C. of 1882), Sec, 68—Ervo- 
neous order—No specification of instalments--Farisdiction. 


There was an order under the Bengal Embankment Act for apportionment 
made by the Collector as between the proprietors on the one hand and 
the tenure-holders on the other, This order was made alter due service 
of notices on the tenure-holders. The order did not specify the instalments 
and the dates on which the sum included in each instalment was to be 
made payable. The final order was served upon the tenure-holders and 
no objection was taken to it. The proprietors paid the amount due to 
the Collector in one instalment in accordance with that order. They 
then instituted the present suit for recovery of the amount from the 
tenure-holders. The tenure-holders objected that they were not liable 
to pay the entire amount in one instalment. The Courts below made 
a decree in favour qf the plaintiffs, only in respect of such sums as would 
have been payable by the tenure-holders ifan order for payment by 
instalments had been correctly made by the Collector : 

Held, that it was not open to the Courts below to adopt this method of 
granting relief to the plaintiffs and that the plaintiffs were entitled toa 
decree for the amount claimed by them. 

That the order of the Collector, though erroneous, was made in the exercise 
of jurisdiction. 


That it was not open cither to the aise or the defendants to ee the . 


order which was made by the Collector. Hon'ble Kumar Arvo Chandra 
Singha Bahadar y. Monmohan Siaka Roy ow a - 
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Embankment dues—No specification of instalments—Suit agalnst tenure: 
holders for payment in one instalment, if maintainable ; See Embank- 


ment oe on s om u æ 
Endorsement on document by Sub.Registrar, effect of ; See Registration ia 
Estate, when becomes impartible; See Hindu Law a. a bê 
Estoppel ~~Security for costs deposited under compromise decree—Suit chal- 

lenging validity of compromise ; Ses Pardanashin lady w oe 
Eviction, wrongful—Landlord purchasing part of jote in execution of rent 

decree ; See Appeal ove “ ws oe oe 
Evidence—~Belief—Witness cross kawih. by party calling him; See Wit- 
ness i oe i to w wa 





Legal necessity—Recitals ‘n conveyance or mortgage ; See Aliena- 
ton ane one ose sa e. son 
Recitals in judgment ; Sra Hindu law w to © 

~, admissibillty of —Evidence to vary the amount of consideration ive a 














deed ; Ses Mortgage see ae tne oe ave 
——, outside, admissibility of—Intention of writer; See Ejectment ni 
= m Of hostile witness, if can be believed in part; See Witness . asa 
Evidence Act, Secs. 5, G—Judgment ; See Hindu law n se 
wee, Sec, 11—Evidence to elucidate history and status of connected 
families—Family, one of a group; See Hindu law Wis a 
—_ y Sec. 78 (5}—Copy of proceedings of a meeting of Municipal 
Commissioners; Sae Leasa aen ws we h 
en, Sec. 114 (e)—Warrant of attachment of movable property 
signed by Sheristadar ‘by order’ ; See Presumption 
Exclaslon, instances of, when of value ; See Hindu law 5 le 


Fxecatlon sale— Fraud —Furckaser, title of—Purchaser for value and without 
notice, plea of, if can be taken in second appeal—Decrea obtained by 
fraud—Sale, if invalid Fustice, equity and good conscience, applicabl- 
lity of. 

Per Mookerjee, F: The plea of defence of purchase for value without 
notice is allowed to be raised in second appeal, though not specifically 
raised In the pleadings or in the issues, when it has been pleaded in subs- 
tance and is a just inference from the facts alleged. The defect may be 
remedied by a remand on terms as to costs. 

Por Rankin, J: From the circumstances of the caseg the defeace of pur- 
chaser for value without notice has no basis in the facts. ~ 


The fact that the Court has been successfully deceived Is one which, upon 
the issue as to the purchaser’s good faith, is of very different value in 
different circumstances. 

Judicial sales fraudulently procured will not give a good title to a purchaser 
who does not take in good faith and without notice. 

The burden is on the purchaser to prove that he acted in good faith and 
without notice of. frend, 


The rule fs not that there is a special favour for every one unt he is shown 
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der oy PAGE. 
Executlon sale—(Conid.). 
to have been dishonest or a volunteer, but that equity where it can will 
favour those who show that fn innocence they have given value. 


Por Mookerjee, F : The protection given to the bona fide purchaser had its 
origin exclusively in equity and is based entirely upon the conception that 
- a Court of equity acts solely upon the conscience of litigant parties, by 
compelling the defendant to do what,aod only what, 4» foro consctential, 
he is bound to do. If the relations between the two contestants standing 
before the Court are such that, in equity and good conscience,the plaintif 
ought to obtaia the ald which he asks, and the defendant ought to do or 
suffer what is demanded of him, then the Court will interfere and grant 
the relief ; if the relations are not of this character, then the Court will 
withhold its ‘and and will leave the parties where they stand. The pro- 
tection given to the bonz fide purchaser, therefore, simply means that 
from the relations subsisting batween the two parties, specially that which 
is involved in the innocent position of the purchaser, equity refuses to 
interfere and to aid the plaintiff in what he is seeking to obtain, because 
it would be uaconacientious and inequitable to do so ; the Court will not, 
in such an event, aid either party against the other. The doctrine of 
bona fid- purchase is thus not a rule of property. It does not determine 
the question of title between parties, Itis in most cases available only 
by way of defence It is a shield in the hands of a defendant, to protect 
him against the claim of his adversary. It means that equity will refuse 
t> interfere to ald the plaintiff in his suit, because, under the circumstances 
of the case, it would be unconscionable that the plaintiff should have 
what he seeks to obtain. It enforces no right, but simply refuses to inter- 
fere in the plaintiff's behalf. 


In all cages for which no specific statutory directions are given, Judges 

should act according to justice, equity and good conscience. 
The derision of a cas: according to the principles of justice, equity and 
good conscience has generally meant decision according to the principles 
of English law ‘applicable to a similar state of circumstances in this 
country. 

An execution sale, which has been brought about by fraud of the docree- 
holder, is liable to be sst aside on that ground, by application to the 
execution-Court, evan though it is aot established that the auction-pur- 
chaser, a stranger, has participated in or has been cognisant of the fraud. 


Subject to the conditions prescribed by order 2¢ rule goof the Code of 
Civil Procedure, an execution sale may be set aside on the ground of 
fraud precisely in the same manner as on the ground of irregularity, and 
that the exercise of this power by the Court {is not excluded in cases 
where the purchaser falls within the category of boa fide purchaser for 
value without notice. 
The rule that a stranger purchaser Is not affected bythe reversal of the 
decree for error or irregularity, is based on grounds of public policy. 
Blreswar Ghose v. Panchcourl Ghose. as kih "w TAS 


Vor. XXXVIL) INDEX OF CASES, 


Execution sale, nature of—Bengal Tenancy Act (VIII of 1855), See. 158B 
sub-section (4)—-Omission to serve notice on` Co-sharer landlord—Co- 
shaver not objecting bni withdrawing money-—Contravening provisions 
of statute, effect of—Irregularity and nullity. 


Where a co-sharer landlord being satisfied with the regularity of the execu- 
tion proceedings, withdrew the money which was in Court in satisfaction 
of his dues, an omission to serve upon the co-sharer landlord the notice 
contemplated by sub-section 2 of section 158B of the Bengal Tenancy 
Act, did not nullify the sale or alter its character to that of a sale -held in 
execution of a money decree. 

It is open to a co-sharer landlord to waive the benefit of sub-section 2 of 
section 158 B of the Bengal Tenancy Act, 

When the provisions of a statute have been contravened, if a question 
arises ‘as to how far the proceedings are affected by such contravention, 
the matter should be determined with regard to the nature, scope and 
object of the particular provision which has-been violated. 


No hard and fast line can be drawn between a sxliity and an ivreg clarity, 


An irregularity is a deviation from a rule’ of law, which does net take’ 


away the foundation or authority for the proceeding, or apply to its whole 


operation, whereas a nullity is a proceeding that is taken without any - 


foundation for it or is so essentially defective as to be of no avail or effect 
whatever or Is void and incapable of being validated. One useful test to 
determine what is an irregularity and what is a nullity is to see whether 
the party can walve the objection ; If he can, it amounts to an irregular- 
ity, if not it is a nullity. 


H the provision of a statute has been enacted on grounds of public policy, 
an individual cannot waive it; but if it has been enacted for the benefit of- 
an individual, he can waive it. Rajani Kanta Ghose v. Sheikh Rahaman 
Gari ao ia ~ a sai T g 


Execation sale brought about by fraud of decree-holder, effect of—Auction- 

purchaser, a stranger, not a party to fraud ; See Execution sale on 
Executors, decree agzinst—Shebait-—-Unborn person ; See Trustee sis 
Family settloment based on invalid wakf but in compromise of a disputed 


claim, validity of ; See Wakf an -e wi e 
mua usage, developed into binding law, if can be superseded ; See Hindu 
law oe Pe tse ae on “i 


Gift — Handing over property by donor and acceptance of donee, a good 
evidence ; See Mahomedan law~—Sunnis ous w on, 
=m — Reservation of usufract by donor ; Ses Mahomedan law—~Sunnis s 
Gilt, valid, under Mahomedan Law—Conditions ; See Mahomedan. Law— 
Sunnis om ©“ w > w we vee! 


—— of entire taluqdari estate—~Possession of part by donee——Constructive 
possession of other part to be implied ; Ses Mahomedan Law-—~Sunals .., 


447 


145 
459 


56 


333 


6a8 THE CALCUTTA LAW JOURNAL [Von XXXVIL, 


PAGE. 


Gifts to daughters by a member of a joint Hindu family out of joint property, 
if valid ; See Hindu Law—Gift ww ‘ne me ae 15 
Government of India Act, Sec. 107— Legal proceedings taken under Criminal 
Procedure Code, amounting to abuse of process of Court—Proceedings 





taken to harass the party ; See Breach of peace . sai. gee. ot 39 
Grant, whether restricted to a right of fishery or included a sheet of water 

together with sub-soil ; See Second appeal iis a oe 580 
Guardian — Mahomedan married minor girl ; See Kidnapping ... ss 329 
Guardisa ad Item, if can be appointed, without consent ; See Party aa 496 
High Court, duty of, to pronounce opinion on all important issues; See Reve- 

nue, arrear of ... w ve ay w oe 561 
ananena , if can interfere-~Magistrate initiating proceedings according to 

his discretion ; Sse Breach of peace as “s one ose 39 


s power of — Definite findings of fact—Land tenure in Madras— 
Inam grani—Absence of presusnpiion—Occupancy righi—Legislation 
pendente lite—Zstates Land Act (J of 1908)—Appellate Court, powers 
ofCode of Civil Precedure (Act V of 1908) sections 100, 103, O. 4t 
R. 25. ; 

A grant of a village in 1743 to the Mutt did not expressly grant both the 
Melwaram and Kudivaram rights to the grantee. The appellant sued to 
eject the tenants respòndents from their holdings. The trial Court held 
on the evidence that the tenants had established their occupancy right in 
thelr holdings by their dealings with such right for over a century. The 
District Court on appeal affirmed this view of the trlal Court but directed 
cjectment in some cases on the basis of muchilkas filed by the appellant. 
Both parties preferred second appeals to the High Court from the decrees 
against them. Meanwhile the Estates Land Act was passed. The High 
Court, in view of the provisions of section 6 of the Act, directed the Dis- 
trict Judge to submit a finding on the question whether the grant to the 
appellant was of the land revenue or of the Kudivaram also. The Dis- 
trict Judge found that the grant was only of the land revenue, but the 
finding was based merely on the construction of the grant and on certain 
presumptions and not upon the evidence in the case. The High Court 
was of opinion that this finding was neither satisfactory nor sufficient 
The matter was sent back to the District Judge who failed to come to any 
definite conclusion on the question, The High Court sent it to the Dis- 
trict Court a third time Yor a definite finding on the evidence on 
record. 

The District Judge returned findings confirming the findings of the trial 
Court. The High Court accepted the findings and dismissed the 
suits : 

) Held, (1) that the High Court bad power to call for definite findings on 

facts from the lower appellate Court; (2) that there is no question of 

onus or presumption where the rights of the parties are to be determined 
on the evidence on record ; and (3) that the tenants had established their 


occupancy right by proper evidence. 





VoL, XXXVI] “INDEX OF CASES, 


High Court-—(Conid.). 
No opinion was expressed as to whether Act [ of 1908 applied to rights in 
litigation at the time of the passing of the Act. Chidambara Sivaprakasa 


Paadara Sannadhigal v. Veeramareddi as ws to 

Hinda, member of, if can disclaim his personal law and adopt another at his 

/ choles H See Hindu law om oe sa. one wee 
Hindus converted to Islam—Hindu law, retention of; See Mahomedan law we 
Hindu family, governing law, of what furnishes ; See Hindu law ... “ 

` mme family, if can modify its own governing rules ; See Hindu law ave 


Hindu joint family—Madras Presidency—Business contract—~Liability of 
members taking benefit. 

Two members of a Hindu joint family in the Madras Presidency, consisting 
of three adults and a minor, executed a letter to the respondents’ firm 
and borrowed money for the purpose of starting and carrying on a bre-' 
wary business. The other adult member acted as unpaid agent of the 
business at Madras and otherwise accepted the benefit of the contract, 
None of them ,possessed any property other than the joint family property 
in which the minor is aiso interested : 

Held, that the members of the joint family who were parties to the contract 
or accepted it as such, cannot escape their Habillty to perform it or pay 
damages for the non-performance of it on the ground that they have no 
property other than the joint family property; and it is unnecessary to 
consider the position in other provinces under similar circumstances. 
P.M. Sadasiva Mudaflar v. A. R. Hajee Pakeer Mahamed Sait m 

Hinds law—~Adoriginal Bhuyas—" Chowrasi” padis—Succession-~Adoption— 
Special custom—Property situate: in Santka? Parganas—Bkagalpur 
Couri- Furisdiction— Regulation Lil of 1872=-Impartible estate. 

The holders of “Chowrasi gadis,” of which Lachmipur Raj is one, claim to 
be Surjabans! Rajputs and as such high caste Hindus. They are really 
descendants of aboriginal Bhulyas who had become Hindus long ago, 
On the question whether an adopted son succeeds to the gadi, either 
by law or custom ; 

Held, that this clan of Chowrasi gadis had adopted in general not only 
Hindu religion and Hindu social usages, but also the Hindu law regulats 
ing succession to landed property, though they still retain some relics 
of non-Hinduism. 

Held, also on the evidence that the custom of excluding adopted sons from 
succession was not established. 

"An estate only becomes impartible by custom, and the custom has in each 
case to be proved. : 

Custom of impartibility and succession of nearest of kin discussed and 
distinguished. 

Decision on the question whether, under Regulation III of 1872 relating to 
Sonthal Parganas, Bhagalpur had jurisdiction to try the suit, part of 
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Hindu Law—(Condd.). 


subject matter being situate in Sonthal Parganas’ considered nangeke; 


Sahdeo:Naraln Deo v. Kusum Kumari ; i sr 
a 





— Status of family—Provision for marriage expenses. 


"The Institution of a suit for partition by a member of" a joint Hindu family - 


i : puts an end'to its joint status, 


“No provision for the marriage expenses of the Mib of the ANE can 


` be made in the decree in a partition sult, even though such marriages 
take place-after the institution of the suit and before the decree is 
Gifts to‘daughters by'a member ofa joint Hindu family out of joint pro- 
perty‘are not invalid, if they are found to be reasonable in the circums- 
tances of the case. K. Rameliaga Annav! v. Narayana Aonavi T 





ment dppointiae an arbitrator to partition=-Ssverance of status—Alie- 
natien—Right of purchaser of undivided share—Agreemeni not set up— 
Plea, if can be subsequently raised. 


The Mitaltshara is'to be Interpreted In Berar in the same manner as in- 


Bombay. A-member of a joint family in Berar can alienate his undivided 
share without the consent of his co.sharer. 
In the'case of a joint Hindu family subject to the law of the Mitakshara, 
a severance of estate is effected by an uhequivocal declaration on the 
‘" part of one of the joint holders of his intention to hold his share 
separately, even though no actual division takes -place ; and the com- 
mencement of a suit for partition is sufficient to effect a severence In 
interest even before decree. 


l Where a member of a joint Hindu family claims a partition and the mem» 
bers signan agreement appointing an arbitrator to divide the properties, 


the claim--and -the agreement effect a severence of the joint family. 


status. ` 


Although agreement effecting severance of the joint family was not gesi 
ed and-the defendant pléaded that the vendor was separate in estate : 

Held, that the agreement leading up-to the division could not be-put out 
ofaccount. “As the subsequent division of the property between the 
co-owners was accepted by all parties and was not said to be unfair, the 
sale:to the appellant could, not be set aside at the instance of the joint 
owners, but only (if at all) at that of the vendor or his representatives, 
Syed Kasam v. Jorawar Singh ven be RA m 


amma a Joint family—Dayabhaga school—Business and abcestral 


property—Bequest of movables and shares of joint business by one mem- 


ber—Movableés‘and immovables acquired out of the income and profits of ' 

joint business—Joint property income mixed up the business accounts ; 4 

See Presumption n o o m ove wat 
mawanan FONE family Mitaksharie~ Alienation. by a members 


<“Gift—Gift to danghisr out of joint property~Suit jor partiklon 7 


~ Joint Jamily in Berar—Claim of share by one member—Apree- 


ate 
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Hada inw—(Condd,). 


“s 


fractuary morigage. and subsequent - sale to alae aaa 
—Fious obligation to pay grandfather's debts. ; 

A member of a joint Hindu (Mitakshara) family.executed a usufructuary 
mortgage and three years later sold the equity of redemption to the mort- 
gagee. No necessity for either transaction was made out nor wag it 
proved that the money was spent for. immoral purposes., After his death, 
but during the life of his sons, the, grandsons.sued to recover the property 
from the vendee : 


Held, that there was no antecedent debt to justify either the mortgage or the 


subsequent sale, that tha alienation is not binding on the plaintifis and 
that they are under no pious obligation to pay the vendee the money that 
their grandfather received. Chet Ram v. Ram Singh ey ei 

Migration of family-~Presumption—Family usage developed 
into binding law, if and how can be changed—Partition—Test-—Taluk 
property, donees of, if joint tenants— Judgment, if relevant-—Hvidence 
Act {I of 1872), Sec. 11-—Hvidence elucidating’ history and status d 
Jamily. 


’ A Hindu family, residing in a particular province of Indis, is presumed to 


be governed by the law of the place where it resides. This presump 
tion is rebutted, where the family is shown to have migrated from one 
province to another ; the presumption then arises that the family carried 
with it the laws and customs as to succession and family relation prevail- 
ing in the province from which it came. After the rebuttal of the pre 
sumption, the burden shifts and the other side has to prove that the 
family, after migrations has ad opted the law and-usage, of the o placo to 
which it has migrated. 


Hindu iaw fs not merely a local law, but is essentially personal law, an 


integral fact or of the status of every family which is governed by it. In its’ 


new domicile, the family may, by the reflex action of manners and customs 
prevalent in resident families, consciously or unconsciously, modify Its own 
governing rules ; there may thus be an acceptance ofa new law, not due 
to sudden change by choice or agreement, but by the gradual evolution 


of a family usage, When a new family usage has thus grown up in the. 
course, of generations, possibly with the concurrence or acquiescence of, 
families of the same group, it furnishes the governing law of the family. , 


Where a family usage has thus developed into a. binding law, it. may be 
superseded, by the „growth of a contrary usage or by legislative enactment. 
It is not open, to a member at any, ‘time to disclaim his personal law and 
adopt another at his choice. 


Instances of exclusion are of value, only if<there is proof of demand and 


refusal. , Sy Aa toss eS 
The true test,of partition.of property, is the intention of the members.of the 


family to become separate owners... Consequently, , there may be.parti+. , 


4 


tion, even though there bo no. actual division by metes and bounds, , 


63t 
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Hinds Law—(Conid.). 

Property given by grandfather to his grandsons as Yatuk or affectionate 
gift, does not make the donees joint tenants with right of survivorship." 

Though the recitals in the judgment cannot be used as evidence, still the 
judgment is evidence as a relevant fact in issue or as a transaction. 

Evidence adduced to elucidate the history and status of what hes been 
called connected families, where a family is one of a group, may be ad- 
mitted under section 11 of the Evidence Act. Sarada Prasanna Roy v. 





Uma Kanta Hazari w ie y w w w 
~—Mitakshara—Inheritance—Sudras in Madras—Illegitimate son— 
Share. 


Under the Mitakshara law in Madras, the illegitimate son of a Sudra inherits . 


ono-half of the share to which he whuld have been entitled had he been 
legitimate. 


In a competition between the legally married widow and the.sole ille- , 


gitimate son, the latter would take a half-share of the inheritance and so 
he and the widow take equal shares. Kamulammal v. T. B- K. Vis. 
vanathaswami Naicker  ... “us ʻi wis isi 
ane, nature of ; See Hinds law oe Pes acs 
Hindu widow—Alienation—Necessity—Compromise. 


The word ‘ necessity’ ; when used in connection with alienation by a Hindu 
widow, has a somewhat special, almost technical, meaning. A widow- 
can alienate if there are no other means available for the .obligatory 
ceremonies to secure the repose of the soul of her husband. A holder of 
a Hindu woman’s estate can in some circumstances alienate immovable 
property to pay the last owner’s debts, or (if there is no other available 
source of supply), for her own or infant children’s maintenance. Neces- 
sity does not mean actual compulsion, but the kind of pressure which the 
law recognises as serious and sufficient. 


A compromise made bona fide for the benefit of the estate and not for the 


personal advantage of the limited owner, will bind the reversioner quite 
as much asa decree on contest. Ramsomran Prasad v. Shyam Kumari 


Homestead Land, when used for agricultural purposes; See Ejectment ..., ° 
Hostile witness—Witness, prosecution, telling different story in Sessions Court ` 


from that recorded by Sub-Inspector after occurrence ; See Witness... 
Hostile witness, ovidence of, if can be believed in part ; See Witness ws 
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363 
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Wegallty—Crissinal Procedure Code (Act V of 1898), Secs. 342, 537—~Com- 


piiance with law-—Examination of prosecution witnesses after sta 
meni of accused taken, à 


The trial Court after recording the deposition of two witnesses for the pro» 
secution recorded the statements of the accused. Later four witnesses 
for the prosecution were examined and charge framed. After that fur- 
ther statements of the accused were recorded : SAS 


Hold, that the omission to comply with the requirements of section 342 of: 


Vou XXXVILJ ‘ INDEX OF CASES, 


Mot 
Wegatitys—(Conéd.). 
the Code of Criminal Procedure was an irregularity which could not be 
cured by section 537. All. the.proceedings after the statement of the 
accused had been recorded were vitiated in law. 
The provisions of the Code of Criminal Procedure are to be strictly obser- 
ved. 
'! Where the terms of the Code of Criminal, Procedure are perfectly clear, 
they would not be deliberately disregarded. Hamid AH v. Sriklssen 


Gossaln u m = ne ewe os 
Impartible, estate when becomes 5 See Hindu Law , „u a 
(opartible catate— Pertition—Intention—Accretion— Produce of impartible 

ostate Foint family. ` 


-It is competent to a member of a joint family to separate himself from the 
family by a clear and unequivocal intimation of his intention to sever, 
and this is also true with regard to an impartible estate. Clear and 
atrong evidence is necessary to establish such separation. 


The produce of an impartible estate does not necessarily belong to and form 
an accretion to the original property. The income when received is the 
absolute property of the owner of the impartible estate. It differs in no 


way from property that he might have gained by his own effort, or that - 


had come to him in circumstances entirely disassociated from the owner- 


ship of the Raj. Nor could the monies have been used by him for the’ 


purpose of acquiring or endowing an impartible estate. 


PAGE. 


413 
369 


In the case of an ordinary joint family estate, the income, equally with the ` ` 


corpus forms part of the family property, and if the owner of the estate 
mixes his own monies with the monies of the family property, his own 
earnings share with the property with which they are mingled the charac- 
ter of joint family property ; but no such considerations necessarily apply 
to the income from impartible property. Rani Jagadamba Kumari v. 
Thakur Wazir Narain Singh os ag as ws 
Impartible estate, produce of, if an accretion ; See Impartible ostate i 
a maran egtate, severance of ; See Impartible estate | A 
Inam grant—Absence of pissamptlon = Occupancy right; See “High Court ; 


287 
a87 


power of on kas ae wt ome 
Income received from impartible estate, to whom ener ; See papers A 
catate on a ; -e oe 
marana from ordinary joint family estate and from impartible etato 5 i Im- 
partible estate owe oe oe one a 
Indian Arbitration Act, Sec. 9 (b), agreement inconsistent with, effect of ; See 
Award ‘dy a ies sen os ve 
mn arana Sec, 14— Objection to award on the ground of miscon- 
duct or irregularity on the part of arbitrator ; See Award se 
indian Income Tax Act, Sec. 31, 34—Agent, ; See Assessment? PR 


ma, Sec. 34, I£ to be read with section 31 ; See Assess- 





ment aoe sas ove aye woe oe 
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Indian Income Tax Act, Sec. 34, proviso to—Agent—Hardship ; Sve Assess- 
ment ~ te 7 ae wi aes ~ 257 
tae i A 
Inherent jurisdiction—Court to act rightly and fairly towards ‘pacties ; See Restitu- 
tion 
A wae aD See “ 351 


Inherent jurisdictiow—Duty of Court to ““ place the, parties i in the position 

which they wonld have occupied, but for such decree or such part thereof, . 

as has been varied or revdrsed” ; See Restitution... aes ry 351 
= powar—Appellate Court—Order setting aside decree of primary 

Court and directing retrial of suit with reference to certain document ; 


. See Appeal u. h fee wea 491 
= POWer—Sossions Judge's power to discharge jury for misconduct ; 

See jury, discharge of tee on iis ae u 595 
lnkeritance—Illegitimate son of Sudra—Mitakshara Jaw in Madras; See 

Hindu Law aa one u ase on 363 


Interest—Bengal Tenancy Act (VIII of 1885), Sec. 67—High rate of interest— 
Kabuliat executed befere the passing of the Act,—Holding purchased in 
suscution of rent sale. 

Section 67 of the Bengal Tenancy Act is applicable{to the case of arrears of 
rent of a holding purchased in execution of a rent decree for arrears of 
rent accrued after the coming into force of the Act, of the holding of the 
tenant, who entered under 2 kabullat executed before the passing of the 
Act, which stipulated Interest at the rate of 75 per cent per annum on h 
arrears of rent. Annadamoyi Debi v. Saudamini Debya he 333 


——-— Contract made before the passing of the Bengal Tenancy Act, to 
pay rent in monthly instalments—Bengal Tenancy Act, Seca. 53, 67 ; See 








Reat A úi - w w ai 223 
Mesne profits—Deposit of purchase money—Auction sale, setting 

asido of, on appeal ; Ses Restitution ... i a a 351 
, calculation of—Contract made before the passing of the Bengal 

Tenancy Act, to pay rent in monthly instalments—Bengal Tenancy Act, 

Secs. 53,673 See Rent ... w we NG 222 
Interest at high rate—Small Cause Court Judge, power of ; Ssa Jurisdiction a 399 
Invalid wakf, agreement based on—-Compromise of a pending litigation—Allow- 
wet ances to living and named persons to be continued to their heirs; Sea 

Wak!” oe das ow we a 56 
Irregularity, gross—-Failuro of justice—Mggistrate tin delivery of 
pe possession 5 See Possession JA oe we me 286 
Jalkar, meaning of ; See Second appeal |... mn on on 580 
Joint Tamby—L ase by manager—Lease, a collateral security—Debt impro- 

vidently contracied—Lease, construction of. 


` 


A lense, which is in effect a , collateral security for the mortgage debt, by 
. which an infant co-sharer’s property is put into pledge to secure the, 
repayment of moneys in respect of debts improvidently contracted by his 

father and manager, is not fair and reasonable and in proper exercise of 
a manager's power. j 
A lease must be regarded asa whole. A provision for payment of interest 


kb 


4 


7 
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Joint tamlly~—(Conéd.). 
and any other objectionable provision in it cannot be regarded as indepen- 
dent bargain between the lessee and the lessor which can be cut and se- 
parated from the general structure of the lease to relieve the infant's 
property from these offensive provisions. Naraia Das v. Abinash Chandar 


= family, how severed ; See Impartible estate = w 

—— family, how severed-—-Mitakshara school—Suit for partition ; See Hindu 
Law—Joint family kio a w i on 

—— family, if severed—~Member claiming partition and agreeing to appoint 
arbitrator to divide properties ; See Hindu Law—Joint family + 

oe family, member of, in Berar, if can alienate his undivided share without 
the consent of his co-sharers ; See Hindu Law—Joint family [AA 

~~~» status, dissolution of—Institution of a suit for partition ; See Hindu 
Law—Gift a we abi w i oe 

== tonants—Properties given by grandfather to grandsons as Yatuks See 
Hindu law uw aes 


ave oes man oy 


Jadge, duty of ; See Notes of arguments... tee wiz m 
Judges, when can act according to justice, equity and good conscience ; See 


Execution sale ai z T ase 1 
Judgment--Criminal Frocedure Coda (Act V of 1808) Sec. 146—Omission ta 
gine reason. 


No hard and fast rule can be laid down when High Court should interfere 
on the ground of the brevity of the order passed under section 146 of the 
Code of Criminal Procedure. : 


An order under section 146 of the Code of Criminal Procedure ran as 
follows : “ I am unable to satisfy myself as to which of the parties is in 
possession of the land’’: 


Held, that the omission to write at length the reasons for coming to such a 
conclusion was not a ground for remanding the case, as the High Court 
considered that the Magistrate gave full consideration to the evidence 
before he came to the conclusion at which he arrived. Kanai Lal Das v. 


Hyder Ali Khan Pani i ae k oe ono 
, recitals in, if evidence ; See Hindu law =... te ary 


Jurisdiction — Civil Court—Order imade by Revenue officer under section 40 
of the Bengal Tenancy Act without Jurisdiction ; See Rent, commuta- 
. 








tion of er ae w one ave me 
— Court, if can vary ascheme for administration of charitable 
trust ; See Scheme oe ana toe oe te 


nom — Criminal Procedure Code (Act V of 1898), Secs. 145, 350, pro~ 
wiso la)—Decision under Survey and Settlement Act.—Rmpty in recorde 
of-rights— Presumption. 

“Per Newbould F.: A magistrate in deciding 2 case under section 145 of the 
Code of Criminal Procedure can go behind the orders passed in favour 
the petitioner under the Survey and (Settlement Act and under the. Bon, 
gal Tenancy Act, based on the survey proceedings. 
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i ce , PAGE, 
Jurisdictlon-{Conid.) - Pa v 
Per Sukrawardy F .-As-the claim of the petitioner in the disputed land on the => 
decision of the'case under the Survey and Settlement Act was not estab- ` 
lished, the Magistrate had jurisdiction to find which party was in posses- 
sion under section 145 of the Code of Criminal Procedure. 


Per Newbould ¥: Though the Magistrate has not expressly’ stated that the 
presumption arising from entry in the record-of-rights has beon rebutted, 
his order under section 145 of the Code of Criminal Procedure is not with- 

h out jurisdiction. . 

“The Magistrate who . passed the order under section 145, did not himself 

-- record the whole of the evidence. He based his decision partly on the 
evidence recorded by another Magistrate before whom the proceedings 
were commenced : 


Held, that the second Magistrate had jurisdiction to proceed with the 
case, the proviso (2) to section 350 of the Cade of Criminal Procedure 
did not compel him to start enquiry de novo when an application to that 
effect was made on behalf of the petitioner. - 


“The application of proviso (a) to section 450 of the Code of Criminal Proce» 
dure is limited to criminal trial and is not extended to enquiries which 
are also covered by the first portion of the section. Gik Sadek Reza v. 
Sachindra Nath Roy A in i ae 128 
Death of one of the ash raih pending second appeal—Ne - 
substitut-on of legal representative-—Ignorance—Appeal heard and case 
remanded——Death became known after Ak aa of lower appellate 
Court. 
During the pendency of ‘appeal to the High Court, one of the respondents 
died; but owing to the ignorance, no substitution of his legal representa- 
tive was made. The hearing in the High Court proceeded on the, 
aesumption that the parties were properly represented on the record, the 
the appeal was decreed and the case remanded for re-consideration. 
When the case went before the District Judge, he was informed that one. 
of the defendants had died during the pendency of the appeal to the 
High Court. On that, he held that the appeal could not be reheard by 
him: 
Held, that the jurisdiction of the High Court was not ousted by reason of 
the death of one of the respondents, 


~ That the District Judge should have reported the matter to the High . 
Court for such, action as might be deemed necessary in the events which | 
had happened. Abdal Aziz v. Lakhımi Chandra Majumdar ae 494 
=- — Erroneous order of Collector under section 68° of, the Bengal 
Embankment Act—No Specification of instalments—Suit against tenure- 
holders for payment in one instalment ; See Embankment’ to aw 585 
—~Small Cause Couri—Provincial: Small Cause Courts Act (1X of 
1887), Sch. II Cl. 35 Subcl. (Stj—Dasiages—Canse of action= ` 
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Juriediction ~(Contd.). 


In the plaint it was alleged that the defendact in collasion with the railway 
officers took Coal and misappropriated it or converted it to his own use. 
It was also stated that the plaintiff went to the defendant, that they 
discussed the matter, that the defendant executed the chit promising to 
pay, not damages at the market value, but a particular sum made up 
Ina particular way. There was a reference in the plaint to the place 
at which the cause of action arese and reference was-made to the fact 
that within the jurisdiction of the Court the ckit was executed and the 
goods were delivered : 


Held, that the suit was maintainable in the Small Cause Court, as the claim 
was fora particular sum of money shown by the ch## and not for 
damages either for conversion or for compensation for theft. 


In the absence of ovidence of custom the Small Cause Court Judge had 
Jurisdiction to grant interest at the high rate of 24 per cent per mensem, 
Rakhal v. Rohisi ii w 


— m jnherent—Placing parties in the position which they would have 
occupied, but for such decree or such part thereof as has been varied or 


au eee we 





reveraed ; See Restitution Wow oe oo ws 
of Civil Court—Govern ment’s right of resumption—Saranjam 
grant of soil; See Saranjam grant .. ot = ‘Ge 


Jury, discharge of —Misconduct—Inherent power—Criminal Frecedure Code 


(Act V of 1898), sections 282, 283, 308—Criminal Procedure Code, if — 


exhaustive. 


Where the question of misconduct on the part of the jury or other similar 
sufficient cause arises, the Sessions Judge has inherent power to discharge 
the jury and empanel another. 


Per Buckland F: Such power to discharge the jury on such grounds is one 


not to be exercised lightly nor until the Judge has satisfied himself by such 
form of enquiry asin the circumstances he can adopt that reasonable 


grounds for exercising sucha right exist. The matter is one for the f 


Judge's discretion. 


So far as it deals with any point specifically, the Code of Criminal Pro- 
+ cedure is exhaustive and the law is to be ascertained by reference to its 
provisions, Rakim Sheikh v. King Emperor ss w m 
——-, verdict of, upheld—Sessions Judge, opinion of, in hie letter of talaten 
inconsistent with that expressed in his summing up; See Reference ... 
Kidnapplag—Penal Code (Act XLV of ane Sec. 363-—-Hahomedan minor 
girl~Custedy of husband. 

In the absence of any evidence that a lawful guardian entrusted the custody 
of a Mahomedan minor girl to her husband, a person cannot be convict- 

ed for kidnapping her from the custody of her husband. 


Under the Mahomedan law, in the absence of the mother, mother’s mother 


is the lawful guardian ofa girl who has not attained puberty ; the hus- - 


a 
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464 


595 


Kidna pplng—(Conid.). 
band is not the lawful guardian of her person. Darsjaddin Akanda v. 
King-Emperor . w in Wi m a E GG 


Landlord, if can refuse tender—Arrears of rent- tendered in full—amount 
of interest on arrears of rent inadequate —Cesses and interest on cesses, 
tender of, inadequate ; See. Rent | sw aji or ste 

Landlord, if can bring a suit for possession of land—Tenant dispossessed by 
trespasser Prejudice ; See, Possession, suit for .., Ri on 

right of, to eject—Rent, receipt of, due prior to forfeiture, subsequent 

to service of notice under section 49 (hot the Bengal Tenancy Act; 

See, Ejectment. wee oe to as me w 





Lease—Chairman of Municipality granting lease—No resolution to grant 
the lease—Bengal Municipal Act (II B.C. of 1884), Secs. 34, 49) 44¢-— 
Burden of proof—Requirements of statute —Presumption—~Corporation, 
power of, nature and extent of—Rent, payment of, by lessee—Accep- 
tance—Ratification—HMinutes of procecdings of a meeting of the com- 

~ missioners, copy of-—~Evidence Act (I of 1878), Sec. 78 (5). 


_ A copy of the proceedings of a meeting of the Municipal commissioners, 
certified by the keeper there of, is admissible in evidence, under sub-sec- 
tion (5) of section 78 of the Indian Evidence Act. 


Where a corporation is constituted by a statute, all persons and corpora- 
tions are presumed to know tho nature and extent of its powers. 


A lease of the disputed land was granted by the Chairman of the core 


poration in contravention of the Bengal Municipal Act. The lessee en- ` 


tered into possession and paid rent to the municipality for a period of six 
years. On the expiry of the term of ths lease, the municipality reques- 
ted the defendant lessee to vacate the land, but he insisted that the 
lease included a convenant for renewal which entitled him to continue in 
occupation. In a suit for ejectment: 

eld, that the burden lay upon the lessee to establish that the requirements 
of the statute were fulfilled. 


That asthe transaction was siira vires, it could not be validated by rati- 
fication, and the lessor was entitled to eject the defendant. Akhay 


Kumar Chand v. The Commissioners of Bogra Municipality ... E Ke 
Lease —Offensive provisions, if can be separated ; See Joint family ae 
-————-Oral settlement bf rent—Privity of contract or estate’: Sas, Rent, 

suit for wee ve wo me on “nee 





Restrictive Covenant—Covenant running with land—Transfer 
of Property Act (IV of 188a), sectiens 10, 12—Liability of transferor to 
pay rent. i 

A permanent, heritable and transferable tenure (or ifmam tenure) was crea- 
ted by a lease which contained a covenant to the effect that the tenant 
would, if he transferred the property, pay to the landlord, out of the 


purchase money in his bands, one-fourth as Nasar, and would obtain ' 


registration of the name of the transferee. The covenant further provi: 
ded that if this step was not taken, tho transfer would be invalid and 
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(Lease—(Conid.), 


the tenant would continue to be Hable for the rent After the grant of 
the lease, the lastoe executed a mortgage in favour of the first defendant. 
Before the loan had been repaid, the lessee defaulted with the result that 
the landlord obtained a decree for arrears of rent and brought the tenure 
to sale. At this execution sale, the first defendant, the mortgagee, became 
the purchaser. Later on, the first defendant transferred the property 


purchased by him to the second defendant, In a suit for recovery of. - 


arrears of rent dus, 


Held, that the restrictive covenant in the lease was valid under sections 10 ` 


and 12 of the Transfer of Property Act an 1 was operative as between the 
landlord and the tenant. 


That the covenant was one running. with the land. 


. That the first defendant was liable to pay rent under the terms of the 
lease, | 
That the decree for rent passed against the second defendant was allowed 
to stand, as he did not appeal against it. 


The question whether the conveyance created a valid title in the second 
defendant as against the plaintiff was not considered. 

A covenant is deemed to run with the land if itis of such a nature that it 
directly affects the use of the demised premises in a manner which the 
lessor thinks will be beneficial to him. 


An express covenant not to transfer the land without the consent of the 


landlord is a covenant which sufficiently attaches to, and concerns the 
demised premises, and consequently is a covenant running with the 
land. $ ; 


That In this case, the restriction imposed upen the right of alienation of the’ 


' tenant, was operative during the entire period of the subsistence of the 


lease, Saradakripa Lala v. Bepin Chandra Pal ... M w 
~—, condition in, entitling landlord to realise rent by summary process— 
Raiyat, status of, if elevated ; See Bjectment .., wee see 


——, if fora longer term than one year—Demise for one year—Option to 
continue the lease; See, Registration we aa “i 
swa, if for a torm of year—Test; See Registration an 


ma, by ‘manager-—-Lease, a collateral security for orige " debt—Debt i 


improvidently contracted by father and manager; See, Joint family ws 
Leases, concurrent-English law ; See Rent, suit for ie an 
————, concurrent-~Leases for agricultural purpos¢—No proof as to right to 


collect rent; Ses Rent, suit for oie A 
———, successive, effect of—-Second raiyat, if can collect rent payable by the 
first ; Sea Rent, suit for f se >. ii 


Legacy, to heirs—Consent— Consent , how proved—Some of the heirs cone 
senting, effect of ; See Mahomedan will ih ce 
Legal’ necessity — Recital of necessity—Lapse of time Evidence of ekal 
enquiry ; See Alienation ... w m ca. we 
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Legal necessity—Recltils in conveyence or mortgage-—E vidence ; See Aliena- 





tion gy jes sy one wee oe 
~ = necessity--Smaller amount sufficient to avert the pressure 3 See Aliena- 
tion kaki a i sis asa iü 
~ practitioner, if can represent conflicting interest; See Unprofesslonal 
conduct ue w one ow cone eee 
~- practitioner, if can undertake the discharge of inconsistent doties ; See 
Unprofessional conduct .., ae oe oe u 
Legal Practitioners Act, Sec. 13 (b)—Prosecuting mooktear drafting written 
statement for accused ~—Rule ; See Unprofessional conduct i 
anaman an =m, Sec 13 (f)— Acts done’—~ Acts endangering public 
peace ; See Privy Council oe on ana w 
eT we mama » Sec. 13 (f)—"Any other reasonable cause’— Acts 





endangering public peace ; See Privy Council... one oe 
Legal representative, substitution of, not taking place in second appeal owing 
to ignorance of fact—Second appeal heard and case remanded — Death 
became known after remand —Duty of lower appellate court See 


Jurisdiction ... m vas toe se owe 
Legisiature — Presumption—Construction put upon an Act; See Limita- 
Yon eae as sees s ove wee 
Limitatlon—Decree, execution of—Step in aid of execution—Continuation 
of proceeding. 


Whether an application is or is not a step in aid of execution, depends on 
the circumstances of each case. : 

Objections under section 47 of the Code of Civil Procedure- were filed on 
the 17th April, 1917 andon the 28th April, 1917, the decree holder 
applied for time for obtaining copies of the objections and citing wit- 
nesses. The cases were adjourned to 26th May, then to the 23rd June 
and again to the 2sth June. No written statements were necessary and 
no witnesses were cited. On the asth June, the decree-holder’s pleader 
stated that he would not prosecute the cases any further and the execa- 
tion cases were accordingly dismissed for non-prosecution. The objection 
cases wore thereupon disposed of on the next day: . 

Held, that an application for execution presented on the 20th April, 1920 
was barred by limitatjon as, under the circumstances of the case, the 
application for time filed by the decree-bolder on the 28th April, 1917, 
did not constitute a step in aid of execution. 

That the application could not be considered as continuation of previous 
applications, aa the question was not raised in either of the Courts below 
and asin the application the decree-holder asked for other different 
reliefs. Rajeadra Lal Saha v Abdul Karim e we “ene 

omen —— Limitation Act (IX of 1908), Sch. I. Art. 12-—Decree-holter pray» 
` dng to bid but refused—Purchase by decree holder—Civil Procedure 
Code (Act XIV of 1882), Sec. 294 or (Act V of 1908) O. at R. ya. 

A purchase by a decree-holder who has not obtained permission from the 

Court is not vold, nor a nullity but is only to be avoided on the applica- 
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Litsttation—(Contd.). ae he 
tion of the judgment-debtor or some othse person interested. The fact 
that a decree-holder applied for permission and was refused, does not 
make any difference. He is still a decree-holder who has not obtained 
permission to bid.. In the case of such a purchase, the question is not | 
whether the decreesholder was contumaclous, but whether the property 
had been really realised to the best advantage. If it had not the Court 
would set the sale aside ; if it had, then it mattered not that the decree 
holder hought without permission or that he had applied and been 
refused. If the sale is voidable only and not void, article 12, schedule 
1 of the Limitation Act applies. and a snit to set aside such a sale must 
be brought within one year. Ral Radha Krishna v. Bisheshar Sahay ... 430 


Limitation Act (7X of rq08\. Sch I Arts tot, 104 116—Suit 
Jor recovery of dower dabt—Money claim—Compensation and damages-—~ 
Legislature—Frevamption—Construction put upon an Act. 

Article 116, schedule T of the Limitation Act applies to suits for recovery 
of dower debt when there is a registered dower deed, although articles 
103 and 104 would apply when there is no such registered Instrument. 





The expression compensation is not ordinarily used as an equivalent fo 
damages, although compensation may often have to be measured by the 
same rule as damages in an action for the breach. 


The legislature is presumed to know not only the general piindiples of law, 
but also the construction which the Courts have put upon particular 
statutes ; where a section of an Act which has received a judicial construc- 
Hon is re-enacted in the same words, such re-enactment is treated as a 
legislative recognition of that construction. Mahammad Mazxaharal Ahad 
v. Mahammad Azimuddin Bholan ss “i = ahi #1108 


` ares Limitation Act UX of 1908), Schl. Art, 113—Agreement for “= 
reconveyance-——Mortpage for principal and interest~Charpe. E 


By a contract dated the 28th August, 1883 the defendant consented to recone 
vey on the 16th October 1889 certain villages on receipt of stated 
consideration. He also agreed not to sell to others without the consent of 
the plaintiff. The agreement provided for payment of interest on the pur= 
chase money until paid, and that until the principal and interest were pald, 
the plaintiff should mortgage the villages which the défendant consented 
to soll or other villages and execute a document therefor. On the a3rd 
August, 1900, the plaintiff called upon the defendant to execute a convey- 
ance of the villages to him and to tender a mortgage for execution by him. 
The defendant refusing, the plaintiff brought this suit for recovery of pos- 
session from the defendants of villages on payment of such sum, if any, as 
might be found due. 


Held, that no charge was created by the contract over the villages and that 
tho plaintiff had no right to recover posséesion of the property 
absolutely. or conditionally on bis executing a mortgage deed or making 

33. a payment to the defendant. Hence the suit being one for specific pors. . 
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Linitatien—(Contd.). 
formance cf a contract, it was barred under article 113, schedule I of the 
Limitation Act. Sabramania Pilla! v. Raja Kamara Venkata Perumal 
Raju Bahadur Varu ‘ue m i ii i 


——-Limitation Act (IX of 1908), Sch. I, Art. 120-~Suil for constr nce 
tion of will—Time, when runs—Specific Relief Act (I of 1877), Sec. 49 
Proviso—Further relief—Veclaratory suit. 

A suit for construction of a will is governed by article 130 schedule I of the 
Limitation Act, and the right to sue does not accrue from the death of 
the testa'or or the date of the probate of the will. So long at least as 
the estate is in the hands of the executor and the administration has not 
been completed, the right to obtain construction of the will is a continue 
ing right. ` 





A suit for a declaratory decree should not be dismissed on the ground that it 
is barred by the proviso to section 42 of the Specific Relief Act, unless 


it is quite clear that the plaintiff should seek further relief which he has” 


failed to claim, although such relief flows directly and necessarily from 
the declaration sought for. The proviso to section 42 forbids a sult for a 
pure declaration without further relief, but it does not compel a plaintiff 
to sue for all the reliefs which could possibly be granted or debar him 
from obtaining a relief which he wants, unless at the same time he asks 
for a relief which he does not want. Ramkamal Banik Saha v. Syam 
Saudar Banik Saha e tiy it ts en 


aman —~ — Limitation Act IX of 1908), Sch. I. Art. 181—Application for 


final decree—Decree on appeal, effect of—Decree fixing time for pay- 


ment. 


Where a preliminary decree in a mortgage suit has been affirmed on appeal, 
an application made within three years of the date of the affirmance 
with a view to make a final decree is within the period prescribed under 
article 181 schedule I of the Limitation Act. 


If the decree of the Lower Court is reversed by the appellate Court, it is 
absolutely dead and gone ; if, on the other hand, it is affirmed by the ap- 
pellate Court, it is equally dead and gone, though in a different way, by 
being, merged in the decree of the superior Court which takes its place 
for all intents and purposes; both the decrees cannot exist simultane- 
ously. 


Time runs from the date of the ultimate decree which terminates the litiga- 
tion and becomes, as soon as itis passed, the Only operative decree be- 
tween the parties. 


When time is fixed by the lower Court for payment of money and the 
decree of the lower Court is confirmed on appeal, the time for payment 
runs from the date of the decree of the appellate Court though the latter 
decree does not expressly provide that the time for payment should be 
calculated from the date of the appellate decree. Uma Charaa v. Nibaran 
Chandra |. is st ae cl 
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Limitatloa Act, Sec. 19 (2)--Exclusion of tims for obtaiaiag copy of order— 


Conduct of appellant ; See Practice a. on es w 
eae ma, Sch. 1. Art, 12—Purchase by decree-holder without leave of 
Court—Suit to set aside sale ; See Limitation ... ae w 


memme mmea aeaea Sche |. Art. 113——-Charge—Agreement for reconvoyance—- 
Mortgage for consideration money and interest ; See Limitation es 
s Sch. I. Art. 116-—~Registered dower deed — Suit for recovery of 





dower debt ; See Limitation w m s w 
mememe mamng Sch, 1, Art, 120-—Suit for construction of will—Right to suc, 
when arises ; See Limitatioa a ‘i ae at 
Te mama waman, Scho I, Art. 181—Application for making final decree— 
Affirmance on appeal ; See Limitation ii os te 


Magistrate, if can charge a procedure in the middle of trial ; See Procedure „u 

, if to commit accused to Court of Sessions—Charges exclusively 
triable by a Court of Session—Evidence to support such charges; See 
Committing Magistrate, duty of inn oo me ne 

Makomedan law—Porebunder Halai Memons—Succession and inheritance 
~~ Exclusion of females—Custom—Cuichi:Memons—‘Hemon’, meaning 
of. ; 

Halai Memons domiciled in Porebunder State, though Mahomedans, are 
not governed by Mahomedan law as to succession and inheritance and 
females are excluded from succession by custom and practice in the 
community, 





There are among the Mahomedans certain groups whose ancestors were . 


Hindus and professed the Hindu religion, and were then converted to 
Islam. Among these groups may be reckoned Khojas, Suni Borabs, 
Molesalam Girasias, Cutchi Memons, Nasaspooria Memoas and Halai Me- 
mons. With regard to the groups other than Halai Memons, the converts 
had retained their Hindu law relating to the exclusion of females from 
succession, and that law had been engrafted as a custom ‘on the 


Mahomedan law although not in accordance with the rules of the Korad. ` 


Memon means a convert. The name Memon, however, has not been applied 


to all branches of Hindu converts, e. g. as in the case of the Khofas. “ 


There was a body which came from Sind and settled in Cutch, and these 
have been denominated as Cutchi Memons, Another body from the 
samo place settled in the Halai Prant of Kathiawar, and these have been 
designated Halai 'Memons. Some of the Halai Menfoos pushed on to 
Bombay, where they have formed a community known as the Bombay 
Halai Memons. There was also an imigration to Bombay from Cutch 
and the Cutch Memons formed by themselves a separate community in 
Bombay from the Halai Memons. Khatubai o. Mahomed Haji Abu w 





_ manfruct by donor of part- Possession by donee of part only—Construce 
tive possession of the remainder—Ondh T u ne 
fag of ‘* Successors.” 


The word ' successors” in the Oudh Talugqdari Sanad means those desig- 


——_——-—Sunnis—Gift of entire Talugdari estate—Reservation of . 
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Mahommedan Law—~(Coxtd.). 


nated persons who succeed in the event of an intestacy and not persons 
who take by sale, gift or bequests. 


The reservation by donor of the usufruct does not by itself make the gift 
of the property void under Mahomedan law. 


The object of the Mahomedan law as to gifts apparently was to prevent dis- 
putes as to whether the donor and the donee intended at the time that 
the title to the property should pass from the donor to the donee, and 
that the handing over by the donor and the acceptance by the donee of 
the property should be good evidence that,the property bad been given 

_ by the donor and had been accepted by the donee as a gift, 

- For a valid gift inter vivos under the Mohammedan law, three conditions 
are necessary : (a) manifestation of the wish to give on the partof the 
donor ; (b) the acceptance of the donee, either impliedly or expressly ; 
and (c) the taking of possession of the subject-matter of the gift by the 
donee either actually or constructively. 


Where thero was a gift of the ontire Taluqdari estate, part of which was 
taken possession of by the “donee, constructive possession of the other 
part must be implied to satisfy the requirements of Mahomedan law as - 
to valid gifts. Mohamed Abdul Ghani Khan v. Fakhr Jahan Begam 

—— as to gifts, object of ; See Mahomedan Law—~Sunnis ask 

Makomedan married minor girl—Guardian—Penal Code, Sec. 3633; See 

Kidnapping .. ove vee ae sii " 

Mahomedan will—Construction-—Legacy to heirs—Consent of heirs—Onus. 


A testator under the Mahomedan law cannot leave a legacy to any of his 
heirs unless the other heirs agree ; but any singlo heir may so agrea as to 
bind his own share. Such consent must be proved by the heir claiming 
the legacy, and will bind only those of the heirs whose consent is proved. 





A. E. Salayjee v. Fatima Bibi i w ai A 
Malntenance—Criminal Procedure Code (Act V of 1898), Sec. 499 


Temporary stay-—Agreement—Arrears of maintenance—Iniention. 

A mere temporary stay of wife with her husband for a few months, though 
may suspend the orders for maintenance under section 488 of the Codo of 
Criminal Procedure has not the effect of cancelling it. 

After the order for maintenance was passed, both parties put in a petition 
in, which they agreed that the husband should pay his wife Rs, 10a 
month as long as he remained at the house of her father. The petition 
ended thus: “ We. beg to ask the Hon’ ble Court to pass a decree 
according to the above-mentioned term for Re. 10 a month for mainte- 
nanco” i 

Reid, that the intention of the parties was, when they filed their petition, 
that the lady should abandon her claim to any arrears of maintenance, 
which might have accrued due up to that date. Parsi Bala Debi-v. Satis 
Chandra Bhattacharjee m was os ies es 

See eam Will-— Waieor—~Hlectien—Shebatt, de facto—Eapenses incur- 


ted— Voluntary payment. 
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Malatesance—(Conid.), 


N, the husband of the plaintiff, died on the 2and February, 1891, possessed 
of very considerable property, and by his will, dated the sth April, 1889, 
after giving certain legacies, bequeathed two houses to the use of his wife 
for life. (The testator had in his lifetime disposed of one of the two 
houses. The other house was soon after the grant of probate made. over 
to the plaintiff by the executors and she was in receipt of the rents and 
profits). The residue of his property was vested in trustees upon: trust 
to pay his widow an annuity of Rs. roo, which she was to have in addi- 
tion to her life estate in the houses ; and she was to be allowed to-occtpy 
suitable rooms in the family dwelling house ; and, the trustees were fur- 
ther to allow her Rs. 5,000, should she desire to proceed on pilgrimage. 
There has been since the death of the testator and up to the 14th August, 
1905, when practically the litigation ceased, a litigation in respect of the 
administration of his estate. In that administration suit the present 
plaintiff raised the question that she was entitled to a widow’s main- 
tenance out of the estate, but the learned Judge left the matter open. 
The present suit was instituted on the aist May, 1906, claiming main- 
tenance out of the estate of her late husband. 


Held that prima facie a widow being entitled to maintenance out of her 
husband’s estate, the plaintiff, in the events that occurred, did not waive 
her right to that maintenance. 


That there was no election by her, as there was nothing to show that she 
ever knew or was ever informed of what her rights were. She could not 
elect until she was fully made aware of what her rights were under the 
law. She was not called upon by the parties interested under the will in 
the estate or by anybody else to elect. 


That as she was a Hindu widow and a pardanaskin lady, she was entitled 
to special protection. 

By an agreement dated the 4th February 1889 and made between N and 
bis mother R in settlement of differences which had arisen between them, 
it was agreed that the daily and yearly worship of two idols be performed 
by and the management and care thereof should be entrusted to R. for 
whose use in such worship one or two rooms shall (if required) be set 
apart and the Babajior Baistab employed for the services of the said 
idols should be under the control and act under the Uirections of the sald 
Risa erame Many years afterwards, and, by an agreement, the plaintiff 
carried on this worship. In respect of that worship she Incurred certain 
expenses. 

Held, that the plaintiff was not a shebait of the idols, and could not recover 
the money spent by her, the payment being a voluntary one. Triguna 
Sundari Dasi v. Radharanl Dasi on w san we 


Maintenance, arrears of—Agreement—Intention—Criminal Procedure Code, 
Sec. 488 ; See Maintenance ons ane [IN an 


645 
PAGE, 


a0 


180 


Manager, lease by—Lease, a collateral security for mortgage debt-—Debt im- 
providently contracted by father and manager ; See joint family w 

Memos, meaning of ; See Mahomedan law = od as 

Memos, Halal, Porebunder in Succession and inheritance—Females, exclu- 
sion of, by custom ; See Mahomedan law tas ive 

Mesno profits—Claims, splitting of—Cévil Procedure Code (Act 4 of 1908) O. 
aR, 2. 


Every suit shall include the whole of the claim arising from one and the 
same cause of action and not every claim or every cause of action which 
the plaintiff may have against the defendant. The test is, whether tho 
cause of actlon in the subsequent suit is different from the cause of action 
in the earlier sult? If the answer be in the affirmative, the subsequent 
suit is not barred, even though it might have been open to the plaintiff to 
unito the cause of action with the cause of action in the prior suit. 


The plaintiffs instituted a sult in 1913 against the defendants for recovery 
of possession of the disputed land with mesne profits upon establishment 
of title. That sult was decreed on the 22nd May 1914. The plaintiffs 
became entitled to recover possession of the land and also to realise the 
mesne profits which had accrued due antecedent to the suit, In July 1914, 
the plaintiffs executed the decree and obtained symbolical possession 
through Court. On the rath February, 1917, the plaintiffs instituted a 
suit against the defendants for recovery of mesne profits subsequent to the 
institution of the suit and up to the date of delivery of possession. This 


suit was decreed, On the 2oth April, 1918, the plaintiffs commenced” 


this litigation against the defendants for recovery of mesno profits from 
the date of delivery of symbolical! possession up to 13th April 1918 : 


Held, that Order a rule 2 of the Code of Civil Procedure did not operate as 
a bar in respect to the portion of the claim for mesne profits which had 
accrued due subsequent to the delivery of symbolical possession and 
before the institution of the first sult for mesne profits. 

The delivery of symbolical possession was the time of demarcation between 
possession antecedent and possession subsequent. 

Though the judgment-debtors were actually-in possession and the decree- 
holders were consequently entitled to take not merely formal possession 
but actual possession, yet the formal possession given to the decree- 
holders was In the eye of law sufficient possession as against the judgment 
debtors. Hence the claim for mesne profits subsequent to the delivery 
of possession was not based on an identical cause of action. Kulada 
Prasad Chatterjee v. Khudiram Misra m oe us 





Minor, non- representation of, in suit, effect of y See Party ia ae 
Misconstruction — Evidence partly in writing; See Second appeal we 
Makshara, how Interpreted in Behar; See Hindu Law—Joint family is 
joint family, how severed—-No actual divislon—Suit for partition ; 

See Hindu Law—Joiat family oer oe tse vise 


Money, payment of, time for, when runs—-Decree of lower Court affirmed on 
an appeal—Appellate decree not fixing time for payment ; See Limita» 


tion ais ry go ate au vee 
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Mooktear, prosecuting, drafting written statement for acctsed—Rule ; See 


unprofessional conduct ss m w 
Mortgage-—Evidence to vary amount of nildiratioh, y admissible —Cas 
determination of—Fraud. 


While want or failure or difference “in kind of the consideration may be 
proved, evidence to vary the amount of consideration in a deed is inad- 
missible. 

The determination in a case should be founded upon a case elther to be 
found in the pleadings or involved in and consistent with the case there- 
by made. This rule should not be applied in an abstract way regardless 
of the circumstances of the case. 


A party cannot come into Court with fraud on his lips and ask for a relief, 
as to such the Courts of justice are not open. Anmada Charan SH v. 
Hargobind Sil ... wee w wwe ous >æ 

~ Purchase by mortgagee of equity of redemption-—Civil Procedure 

Code (Act V of 1908), O. 34 R. 14-—-Receiver appointment of— Possess 

sion, not delivered—Sale in the interim, if<valid. 5 


A mortgagee can, with the leave of the Court, purchase an equity of 
redemption at a sale held in execution of money decree obtained by him 
upon a claim independent of the mortgage ; the equity of redemption on 
such sale passes to the purchaser and no right is left in the mortgagor 
which he can transfer, 


It is not enough thatan order has been mado directing the appointment of 
receiver. Until the appointment has been perfected and the receiver is 
actually in possession, a creditor is not debarred from proceeding to exe» 
cation. The order appointing a receiver is for the benefit of the parties 
to the action. It does not affect third persons until the appointment ka 
completed and perfected. A plaintiff, though ‘he Is a mortgagee, obtains 
ing a decree as an ordinary creditor and not as the mortgages, is a strane 
ger to the sult on a mortgage in which a receiver was appointed. 

A sale held without the leave of the Court which appointed the receiver, la 


not void but voidable. Reja Jagadish Chandra Doo Dhabal Deb v. Bhuba 
neswar Mitra ... ay is si aie se 





Mortgage bond, sult on—Bond taken by a Commissioner for partition suit foe 
work done, from a party; See Suit; if maintainable ° ... ae 
Mortgagee, if can purchase equity of redemption at a sale held in execution of 
money decree obtained by him—Claim independent of mortgage ; See 





Mortgage w m s “0 oo 
omens Obtaining decree as ordinary creditor, position of—Mortgage suit 

in which receiver appointed ; See Mortgage w w w 
Mortgagor not attending to admit execution-—Registration Act, Sec 353 See 

Registration s one on ne w n. 
Mussulman Wakfs Validating Act, if retrospective ; See Waké me ʻi 

ma memea maang Hf validates deeds executed before its date; 
oe Waki i w uy we oe oe on” 
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‘Neceasity’—Alienation by Hindu widow; Sew Hindu widow yu 
Notes of arguments—Pleader, if can’ exbmit—Judge duty of-—Fleader going 
to Criminal Court-—Frofessional conduct. 


When a case has been fully argued before a Judge, it is not necessary for 
the pleaders, tò submit notes of their arguments. It is the duty of the 
Judge to take such notes of the arguments as he thinks fit when they are 
being submitted to the Court ; and if he feels that he has not fully appre- 
ciated any part of the argumenta which have been submitted to him, it is 
open to him to call the parties before him so that any further argument 
may be presented in open Court in the presence of the other side. If it 
becomes necessary, as in some exceptional case for the Judge either to 
require or to receive notes of the pleader’s arguments, such notes ought 
not to be submitted to the Judge by the ploader on one side, without 
first submitting the notes to the pleader on the other side. If in any 
case a pleader desires to submit to the Court the notes of his argument 
or of aby further argument, which he thinks in the interest of his client 
ought to be put before the, Court, he should submit them to the pleader 
on the other side, so that the latter may have an opportunity of making 
any remarks or any criticism In respect thereof. 

Where the allegation was that A. a pleader, laid false information before a 
Judge with regard to the conduct of B, another pleader in relation to 
notes of arguments which B had prepared : 

Held, that such matters related to professional conduct and should be 


settled by some tribunal or person capable of dealing with such matters 
and that a criminal Court was not such a tribunal to settle the matter. 


Amjad All v. Suresh Ranjan Pal m w ka san 
Naflity and irregularity—Test ; See Execution sale, nature of ne soe 
‘Or if always disjunctive; Ses Ejectment .., ies as oe 


Oral evidence—Nature of—Dower-—Evidence laid after a long time. 

f When the evidence was laid, thirty-six years had elapsed since the date of 
the marriage and the verbal agreement as to the amount of dower money 
relied on. There was nn documentary evidence, and the case rested on- 

- tirely on the recollection of persons who were present at the marriage : 
Hald, that in such ciccumgtances the ora! evidence of an agreement must be 
clear and convincing in order to establish a claim against the estate of the 
man who was said to have been a party to it. Hafizan Bibi v. Suba Bibl 

Order of settlement authorities pronoynced in proceedings infer partes, nature 
of; See Appeal oe w w we oe 

Oudt Estates Act, Soc. 93--‘Ordinary law’-—-Rale of succession prescribed by 
Sanad ; See Succession w w w w is 

Ouéh Talukder! Sanad —‘Successors’—Persons taking by sale, gift or bequest ; 

4 See Mahomedan Law-~Sunnis ~ m [A w 

Pardanashia lady—Hindu widow—Special protection ; See Maintenance w 


semen maa lady—Litigation— Compromiss— Decree—Consent— Onns—Ap- 
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Pardasashin lady—~(Contd.), 


peal—Security for Costs—Court deposit under: comSromtse decree— 
‘Estoppel. j 

The appellant, a Pardanshin lady sued and obtained a decree against the 
respondents. When the respondents’ appeal against the decree was pend- 
ing in the High Court, the matter was compromised on the appellant's 
behalf and the respondents deposited a sum of money in Court under the 
compromise. Ina suit bythe appellant challenging the validity of the 

` compromise, 

Held, that the onus of proving that the compromise was made with full 
knowledge and consent of the appellant lay on the respondents ; 


Held also, that the fact of her having applied and obtained an order from 
the Court to hold the deposit made under the compromise as security for 
the costs of the respondents in her appeal to the Privy Council, did not 
estop her from impeaching the validity of the decree. 


Decree of the High Court reversed. Srimati Sarat Kumari Das! o. Amullya- 
dhan Konda, 


Parsi will, construction of—English decision ; See will ... 
Partial partition, when allowed ; See Partition sês 


Partitlon—Agresment for partition—Suit for specific performance, essentia'ly 
a suit for partition—Agreement, if requires registration—Regittration 
Act (XVI of 1908), Sec. 17 sub-see. (2) Proviso s—Agreement, if admi- 
sstble in evidence. f 


By a yadas?, or’ memorandum of agreement, the parties agreed to divide 
thelr joint properties both in Travancore and in British territories accord- 
ing to certain specified shares. The agreement provided for the execu» 
tion of a further deed effectuating the partition. Later, effect was given 
to this agreement in respect of the properties In Travancore. This docu. 
ment was registered in Travancore, and effect was given to it in respect 
of the properties situated In that State. No division, however, was 
made of the properties In TInnevelly or separate possession to the pare 
ties of their respective shares. As the defendant evaded the fulfilment 
of the agreement, the present suit was brought for its enforcement. 


Held, that the suit was one substantially for partition. e 


The onus was on the person to establish that the properties he claimed as 
the self-acquired properties, bore that character. 


That as the agreement merely created a right in the person claiming the 
relief, it did not require registration under proviso 5 to sub-section 2 of 
section 17 of the Registration Act and it was admissible in evidence 


Rajangam Ayyar v. Rajangara Ayyar on m ne 
——- — — No actual division” by “metes and bounds—Intention ; See 
Hindu law ` se e ane we een sas 


reee Property—Partial partition, when allowed—co-tenant, right of, 
to partition. $ 
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Parthlon (Còntd.). 


Although partial partition by suit is allowed where different portions of the 
property lie in different jurisdictions, or some portion of the property Is 
at the time incapable of partition or is from its nature impartible or is 
held jointly with strangers who cannot be joined as parties toa general 
suit for partition, these exceptions must not be takon to have frittered 
away the fundamental rule that a partition suit should embrace all the 
joint property. This rule is neither arbitrary nor technical ; it is found. 
ed on sound and weighty reasons. Ifthe rule were not recognised and 
firmly applied, multiplicity of litigation would be tho inevitable 
result. If suits for partition were allowed to be instituted in fragments, 
the jurisdiction of the trial Court and the forum of appeal might be 
altered. The rule further ensures a just partition ; parties might other- 
wise be greatly prejudiced as regards equitable distribution, retention of 
possession, lisbility for improvements, and adjustment of accounts. 
There may be very special cases where the application of the rale may 
be justly relaxed. | 


A co-tenant whose title to an undivided share of joint property is admitted 
or is clear, is entitled to partition as a matter of right; a difficulty in 

. making a division of the subject matter ora resulting prejudice to some 
of the co-tenants is not a sufficient ground for refusing a partition. 


Since partition can be claimed as a matter of right, a ¢o-tenant fs not 
required to make a demand or to agree upon terms prior to institution of 
suit. But although, as a general rule, all joint property of the co-tenant 
must be included in a partition suit, it is within the power of co- 
tenants, by mutual agreement, to make partition of a part only of the 
joint property, retaining the rest in common. 


As a general rule, a partial partition cannot be compelled against 
co-tenants who do not consent thereto. But | if some of the co- 
tenants desire to continue holding the mofeties together and undivided, 
the Court may permit them to do so, and instead of making a separate 
allotmént to each, set apart to all who so desire, an allotment 
to be held by them jointly. If it appears, however, that all the defendants 
have already recelved all that is equitably due to them, ‘the remainder 
may be awarded to the plaintiff ; this is not partial but complete partition 


Rajendra Komar Boso v ,Brojendra Boso w s. 
Partition , complete — Defendants received all that is equitably fine to them ; 
See Partition w. us s “ oy aa 
ma, partial, when allowed ; Ses Partition w s. oe 
omen —, partial, if can be compelled against non-consenting co-tenants ; See 
Partition w tu on w to 
omen, refusal of — Difficulty in making division of subject matter ; See 
Partition m oon ves ra æ sa 
maramea, rofusal of — Resulting ‘projudice to some of the co-tenants; See 
< Partition úi w ii kas ic ue 
meen, suit for, institution of — Joint status, dissolution of; See Hindu 
Law—Gift a oe ive on ave on 
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Partitiea—{Contd.). 
s of property —Test ; Mindu law oe sis ave 
suit — Decree—Provision for marriage expenses of members of 
family ; See Hindu law gift a es as F 
"m —— sult, nature of ; See Partition .. ae oa oe 
ae suit, rule regarding ; See Partition ve we on 


Party—HMinor, non-representation of, effect of. 


No person can be appointed a guardian ad litem of an infant without 
his consent, i 


Where the mother of an infant was appointed guardian without her consent, 

the infant not being represented was not a party to the litigation ‘and 

was not affected by any decree passed against him : Umapati Samasta v. 

Sheikh Masietulla as oS e a om 

= coming to Court with fraud; Sef Mortgage- ase w 

Pauper—inor, a pauper—Next friend, not a pauper—Civil Procedure Code 
(Act V of 1908), O, 33—English law. 


A minor who is not possessed of sufficient means within the definition of 
patiperism for the purpose of order 33 of the Code of Civil Procedure can- - 


sue in forma pauperis by a next friend although the latter is nota 
pauper, The wealth or other circumstances of the -minor’s relation in 


general are not material under the Code. The law of India in this ` 


respect is different from that prevailed in the Court of Chancery in Eng- 


land. Nanlbala Dassya v. Jamin! Sundari w S on 
Penal Code, Secs. 147, 225, offences under, if liable to separate punishment—~ 
Criminal Procedure Code, Sec. 35 ; See Punishment, separate w 


mmaa amy SEC, 363-—-Guardian—Mahomedan married minor girl; Sea 
« Kidnapping .. on oe te 
ee amy Sec. 503—Threat to property Efect on person threatened See 
Criminal intimidation .. its oe nes ia 
Permanent tenancy —- Long possesion and uniform payment of rent ;~See 
Ejectment .. PS w ii s 54 
tenancy ~~ Material elements ; See Ejectment 





Permission to bid — Decree-holder’s application to bid refused, effoct of See i 


Limitation we oe tes v ae 
Pleader—-Certificaie, renewal of—Government sarwa; distlosure from— Peti- 

tien to contain full and complete disclosure—Suspension of practice, 
- temporary. 

The petitioner was enrolled as a pleader on the 19th July, 1907 and his 
certificates was renewed in the year following. He subsequently obtain- 
ed an appointment in the Police service. On his application, High Court 
permitted him to resume practice after relinquishing that employment, 
On the gth January, 1920, the petitioner was discharged from Police 
service in connection with a criminal case instituted by the petitioner 
which resulted in a conviction of the accused. Aa there was a divergence 


between the story outlined by him in the first information and his state-, 
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Pleader—(Contd.), 
ment on oath in Court, he was removed from the service. On the 17th 
February, 1920, he forwarded an application to High Court through 
the District Judge for renewal of his certificate. In this petition he 
stated that he was no longer in Government service but did not state the 
facts which led to his removal from Government service ; 


Held, that It was Incumbent on him to make a full and. complete disclosure 
in his petition, f 
. That his conduct was not such as would justify the refusal of the present 
application. 


That as his conduet was not calculated to inspire absolute confidence, his 
certificate was not renewed at once but was ordered to be renewed with 





effect from rst January, 1921. In re Makunda Lal Dhar ... a 
desiring to submit to the Court the notes of his argument or of any 

further argument—Precedure ; See Notes‘of arguments  ..a oss 
Pleaders, if can submit notes of arguments, after arguments before a Judge 
See Notes of arguments... oe wi te ove 
Pleading — Agreement effecting-severance of joint family not pleaded-——-Agree- 
ment leading up to division ; See Hindu Law—Jolnt family bee 


Posseaslon—Criminal Procedure Code (Act Vof 1898), Sec. 145—Decree of 
civil Court, validity of, if can be questioned—Symbolical possession— 
Deevee inter partes. 

In a proceeding under section 145 of the Code of Criminal Procedure, the 
Magistrate cannot go behind the decision of the civil Court in the 
matter. 

It is not for the Magistrate to question the validity of a decree that has 
not been set aside by a competent Court. 


When the decree is inter partes, it is Immaterial whether the delivery of 


possession is symbolical or not. 
tn this case, the Magistrate In disregarding the delivery of possession, acted 
with gross irregularity and in a manner that was likely to cause a failure 
of Justice. Akhoy Mondal v. Basu Ral a ai i 
Possession, delivery of—-Symbolica! possession—Decree, infer partes; See 
Possession se ae ike es ah ai 
aam, formal, effect of-—Decree-holder and judgment debtor ; See M esne 
profits os ws tn we on ary) 

, suit for—-Suit by landlord-—-Land in possession of tenant, 

It is open to a landlord, when his title is in jeopardy from the aggressioni of 
athird person and where his title may be damaged by a denial of his 
rights over the land, to bring a suit for the purpose of having his rights 
declared as against such wrongdoer and for the purpose of being put 
Into possession of the land as against him. 

The plaintiffs were prejudiced by the Intrusion of defendant No, 1 into thelr 





tenancy. His occupation resulted in the ouster of the real tenant’ 


defendant No, 7. The result was that defendent No. 7 failed to collect 
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Poaseasion—(Conid.). 


tiffs í 


Held, that it was open to the plaintiffs to institute a suit to recover posses- A 


sión of the land by declaration of their title such possession when recover- 
ed from defendant No. 1 to be held by the plaintifs through 
defendant No. 7—the tenant who had been dispossessed by the 


trespasser. Raj Kumar Mandal v. All mia w iii mi 


Practice—Calcutia High Court Rules Ch. 3a, r. g—Frocedure—Appeal from 
order——Limitation—Excluston of time requisite for obtaining copy of 


order—Diligence—Indian Limitation Act (IX ef 1908) Sec. 13, Sub- 


Sec. 2. 


On the goth August, 1918, the appellant presented an appeal against an` 
order made on the 26th July against him but he failed to file along with 
his memorandum of appeal, a copy of the order appealed against, 
which he was required to do under rule 3 of chapter 32 of the Calcutta 


High Court Rules. The order was not however filed till the ard Sep- - 
tember. The appellant did not apply tovhave the order drawn upand | 


he returned the draft order sent to him on the 7th August only on the 
16th August : t , 

Held, that in computing the time requisite for obtaining coples under sec- 
tion 1a sub-section 2 of the Indian Limitation Act, the conduct of the 
appellant muat be considered and that the appeal was out of time as he 
failed to take reasonable and proper steps to obtain the copies required : 
Pramatha Nath Roy e, Willlam Arthur Lee NG w wt 

————— Special leave to appeal—Reason for refusal} See Privy Council w 

President of Calcutta Improvement Tribunal, if can hold summary enquiry 
under section 20 of the Calcutta Rent Act; See Summary enquiry te 

Presumption — Acquiescence Legal necessity—Lapse of time; See Aliena- 
tion san ooe one tat im A 

Presumption—Bengal Tenancy Act (VIII of 1885), Sec. 50, sub-section (2)— - 
Presumption, when arises— Tenant, what to prove. 


For a presumption to arise under section 50 sub-section (2) of the Bengal ' 


Tenancy Act:what a tenant has got to establish is not that rent has been | 


actually paid at a uniform rate during 20 years, but that the tenant has _ 


held at a rent or rate of rent which has not been changed during 20 years. 
Such holding may be established even if it is not -proved that rent has, 
actually been paid during a portion of the 20 years. 


In order to establish uniform payment of rent for 20 years, it isnot? 


necessary to produce rent receipts for the entire period of 20 years pre» 
ceding suit. Uniform payment for the wanting years may be proved. 


rent from his under-tenants and stopped payment of rent to. the, plains T 


94 


298 


319 


otherwise by other proof and.from surrounding circumstances. Satis _ 


Chandra Biswas v. Nil Madhab Saha - A owe oo” 
—_——-——— Construction put upon an Act—-Legislature ; See Limitation e 


mama aman — Corporation constituted by statute-—-Corporation, nature and 
extent of, powers of 5 Sve Lease ow om as ee 


“598 
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Presumption—Entry in record-of-rights—Order for final publication pending 
appeal—Production of entry in appellate Court ; See Appeal rhe 
ama — — Evidence Act (I of 1878), Sec. 114 (¢)-—~Sheristadar signing 
processes ‘ by order’—Civil Procedure Code (Act V of 1908), O. arr. 24 
(2). 
Warrants of attachment of the movable property in pursuance of decrees were 
entrusted to a peon of the civil Court for execution ; they were aligned 
by the sheristadar who purported to make that signature “by order’: 


Held, that presumption under section 114 (6) of the Evidence Act could be 
applied and the statement that appeared in the face of the warrant that 
the sheristadar signed “ by order’ could be presumed to be true and that 
in the absence of anything to suggest the contrary, he was actually the 
officer to sign process as required by clause 2 of rule 24 order a1 of the 
Code of Civil Procedure. Giridhar Sarkar v. tarish Chandra Chowdhary 

Hindu family residing in particular province in India; See 
Hindu law... ast Aa aes ih ai 
am Hindu law—Foint family—Dayabhaga school- Busines and 
ancestral property—-Bequest of movable and shares of joint business 
by one menber—Movables and immovables acquired ont of the income 
and profits of joint business—Foint property income mixed up with the 
business accounis—Effret-—General presumption, 


Three brothers governed by Dayabhaga school of Hindu law inherited cer- 








tain immovable properties and a joint business in yarnsand cloth. Ono’ 


of the ‘brothers died in 1902, leaving a Will by which he gave power to 
his widow to adopt, his immovable properties to go to such adopted son 
and his movables and the third share in the joint business to go to his 


brother Jagamohan The widow adopted and the family continued to` 
live and carry on business jointly as before, Tho income from the joint - 


properties was mixed up with the accounts of the joint business. Move- 
able and immovable properties were acquired from time to time out of the 
income and profits of the joint business. On a claim by Jagamohan toa 
third share in all the properties acquired out of the income of the joint 
business. 


Held, that the circumstances were not sufficient to displace the general 
presumption that aclees when members of a joint family, who have con- 
trol over the joint estate, blend that estate with property in which they 
have separate interests ; that the effect in such transactions was to cause 
the whole property to become joint and that Jagamohan was only entitled 
to an equal share with the other branches of the family in all the proper- 
ties. Rajanikanta Pal v. Jagamohan Pal n w a 


Migration of Hindu family ; See Hindu law w w 


radmin Presentation accepted by Sub-Registrar as in proper form; See 
Registration pa] we ow are ae 


sikilku sumamar Sgianjam grant, if grant of revenue ; See Saranjam gran ww 
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Privy Cottncli—Aspeal—Special leave—Reasons for refusal—Practice— 
Fleader—Cancellation of saxad—Court’s discretion—=Legal Practition- 
prs Act. (XVIII of 1879, S 13 (f)—"' Any other reasonable cause.” 


The established practice of the Privy Council in not giving reasons for 
their refusal of petition for special leave is departed from in this case 
as a matter of concession. ` 


S. 13 (f) of the Legal Practitioners Act of 1879 is not confined to acts done 
in a professional capacity and Courts have a discretion In dealing with 
the pleader for any such acts. Shankar Ganesh Dabir v. The Secretary 
of State for India ia Council oo u w we 

Procedure-—Changing procedure in the middle of a trial—Regular trial 
changed into summary trial. 

A Magistrate cannot change to the prejudice of an accused a procedure in 
the middle of a trial, 

A Magistrate caused the examination-in-Chief of the prosecution witnesses 
to be recorded in the form of a narrative under section 359 of the Code of 
Criminal Procedure, while the cross-examination of those same witnesses 


and the whole evidence of the defence were taken down summarily under 
Chap. XXII: 


Held, that the Magistrate’s procedure was not authorised by law and caus- 
ed prejudice to the accused under the circumstances of the case. Gosto 
Behary Basu v. Balstam Dass Deura ... ane ‘ea a 

Procedure, defect in, effect of—Prosecution of legal practitioner—No record- 
ing of statement ; See Contempt of Court Ee sis ii 
Proceeding, stay of —Transfer—cross cases—Trial by different Magistrate ; See 
Trial, simultaneous ae a w “s 
Professional conduct—Pleader laying falsa information before a Judge with 
regard to the conduct of another pleader ; See Notes of arguments we 
Property, title to—Reference to arbitration in respect of property—Conveyance 


by one of the parties after award ; See Award, effect of ji oe 
Prosecuting mooktear drafting written statement for accused—Rule; See 
unprofessional conduct = ws “s w u 
Provincial Small Cause Court Act, Sch. II, cl 35 Sub Cl. (1i}Damages—Cause 
of action ; See Jurisdiction ... iss ws ük a 
Public policy—Stranger purchaser not affected by reversal of decree for error 
or irregularity ; See Execution sale ... tes © w one 


Punishment separate — Criminal Procedure Code (Act V of 1898), See. 35— 
Distinct? offences—Offences under sections 147 and 225 I. P. C. (Act 
XLV of 1860). 


Under section 35 of the Code of Criminal Procedure, a person convicted of. 


offences under section 147 and 225 of the Indian Pena! Code, is not 
liable to separate punishment for each offence, as the two offences are 





` not distinct. Sarat Chandra Ghosh v. Emperor ... w w 
Purchase, bona fide doctrine of ; See Execution salè oa ae 
» by decree-holder without leave of Court, effect of ; See Benamidar, 
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Purchase by decree-holder without leave of Court, effect of ; See Limitation u 430 
Purchaser, bona fide, protection given to; See Execution sale. iis 145 


—~ ae, title of —Mortgage suit against life estate holder's administra- 
tor-~Representative of testator not brought on record —Sale in oxecution 


of mortgage decree ; See will a E - w go 
Putnl—Creation of putni interest between semindari and putni—-Sale of such 
interest under Fuini Regulation, if valid—Sale,if can be questioned 
collaterally. | ; 
A putni tenure cannot be created over another putni, A zemindar can 
assign his right to receive rent from the putnidar, 


The mere giving of the name of putni to the interest created between the 
zemindar and putnidar, does not make it a putni as contemplated by the 
Putni Regulation, so as to bring into play all the provisions of the law. 
A sale of such interest held under the Regulation is without jurisdiction 
and the purchaser acquires no title. Such a purchaser’s right can be 
questioned by the defendant putni Jar in a suit brought by him for rent, 
Rajendra Naralo Chowdhurl v. Khan Bahadur Moulvi Abu Nasar Ahiya w 14t 


Putol lease ‘Rajaswa’, meaning of—Demand from the Zemindar, not neces+ 
sarily a demand on the Zemindari—Rent, if includes cess. 


Per Curium: Tho word ‘ Rajaswa’ in a putni lease is wide enough in its 
natural meaning to include cess payable under the Cess Act of 1871 and 
1880. i 

Per Richardson F: A demand from the Zemindar is not necessarily the 
same thing as a demand on the Zemindari. But a demand, from the 
Zemindar of an impost payble by him in respect of the lands comprised 
in his estate js a demand on the zemIndar]. 

Rent as defined in the Bengal Tenancy Act includes cess. 

Per Suhrawardy Y: Where there is no ambiguity in the meaning of a 
Word or sentence in a docunent itis not within the province of the Court 
to look to the conduct of the parties, which might have been due to neg- 
lect, oversight or ignorance on. their part. Raja Bhupendra Narayan 


Siogha Bahadur v, Midnapnr Zemladari Company Limited... h 556 
——, Rogulation, proceedings, under, nature of—Arroars of putni rent; See 
Rent Kas S oe 1 s. w w 222 
—~ Regulation, sale under, if valid—Salo of interest created between zemin- 
der and putnidar ; See Putni "w oe vas is 141 
— sale, if valid—Proceeding against recorded but deceased putnidar ; See 
Rent Im Im w ase © ow 292 
em tenuro, if can be created over'another putni ; See Putni ae. NG 141 


Putnldar, if can question: purchaser’s right, in a sult for rent—Purcbase of 
interest created between Zemindar and putnidar under Putni Regulation ; 


1" See Putal wee mee ™ oe oe toe 141 
Raiyat — Status, if elerated—Condition “in lease entitling landlord to realise = 
rent by summary process ;` See Ejectment | s a on 548 

t Rajaswa’ —~ Cess payable under the Cess Act ; See Putni lease ... ae _ 536 


Ratificatloa, validation by — Ultra vires transaction ; See Lease on 589 
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` Recelver—Afpointment of—~Appeal, pendency of—Impartible raj. 


Where the subject matter of the litigation was a valuable imyartible raj includ- 
ing forest and mines, which had been under the management of the 
Court of Wards and the Encumbered Estates Act authorities for nearly 
half a century the High Court appointed a Receiver instead of allowing 
execution, of the decree of the trial Court to proceed at the instance of 
the successful claimant pending disposal of the appeal by the Court. 
Sri Pratab Chandra Deo Dhabal Deb o. Sri Raja Jagadish Chandra Deo 


Dhabal Deb. ee w w “s 
Recelver, appointment of, pending appeal—Impartible raj including forest 
and mines—Decree, execution of ; See Receiver w ae 


——~——, Order appointing, if and when affects third person ; See Mortgage 


Refereuce—Criminal Procedure Code (Act V of 1898), Sec. 307 (3)\-~Opinion 
of the Sessions Fudge in his letter of referenco inconsistent with that 
expressed in his summing up—Verdict of jury upheld. 


On the statements made by the deceased to the various witnesses, and In 
his deposition, there was a grave case against the accused. As regards 
the evidence which related to the finding of the knife and the ownership 
of it, the opinion of the Judge expressed in his letter of reference was 
inconsistent with that expressed to the jury ia his summing up. Owing 
to the direction to the jury the latter had reason to come to the conclu- 
sion that as regards the ownership of the knife and as regards the alleged 
finding of the knife, they could not rely upon the evidence for the prose- 
cation: 

Held, that the jury were Judges of the facts, and having regard to the direc- 
tion of the Judge as regards the ownership of the knife and the finding of 
it, the High Court held that the jury were entitled to take the view that 
it would not be safe to convict the accused, and upheld the verdict of the 
majority of the jury. Emperor v. Sristidhar Majumdar on m 


——— — Judge, if can make a reference on minor charges- Judge accepting 
jury’s verdict on graver charges; See Committing Magistrate, duty of .., 


Registration—Document?, presentation of —Registration Act (XVI of 1909), 
Secs. 39 Sub-Sec. (c) 35,75 Sub-Sec. (a)—FPower ef attorney—Imperfect- 
noss—Burden of proof—Duly presented Repetition of original steps— 
Endorsement on a document by registering officer. . 


The Registration Act has imposed several conditions regulating the pre- 
sentation of-documents for registration and those conditions, framed with 
a view to meet local circumstances should not be weakned or strained 
on the ground that they may appear to be exacting and strict. 

If the mortgagor does not attend to admit execution, the Sub-Registrar is 
bound under section 35 of the Registration Act to refuse to register, 
leaving the interested parties to appeal to the Registrar under section 73. 

The power of attorney mentioned in sub-section (c) of section 32 of the 
Registration Act must not be general in its form, but must confer the 
special authority to present on behalf of the prinelpal, and even though 
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Registration—(Conid.). 

the Sub-Rogistrar accepis the presentation under a general power of 

attorney, it is open to any interested party to show that the power of at- 

torney was in fact imperfect. The fact that the presentation is accepted 

by the Sub-Registrar as in proper form is, however, prima facte evidence 

that the conditions have been satisfied ; and after such acceptance, the 

burden of proving any alleged informality rest on the person who chal- ` 

lenges the registration. 7 


The endorsement on a idocument by the Sub-Registrar has no statutory 
` effect ; it is only the ‘evidence to show that the presentation has been 

accepted by the Sub Registrar, and its acceptance by him, he being the 

' officer whose business It is to see that all essential regulations are regard- 
“ed Is prima facie evidence that the document was regular in all respects, 


The expression ‘duly presented’ in’ sub-section (2) of section 75 of the 
Registration Act, means ‘ presented in accordance with all the formali- 
ties imposed by section 32.’ This sub-section is mandatory and compels 
the registering officer to effect te registration if the document be duly 
presented. If this procedure be followed and registration is refused, 
the processes of the Court are open for thé purpose of compelling obe- 
dience, a privilege that would not be enjoyed if the formalities were omit- 
ted. 


There is nothing in section 75 of the Registration Act to prevent the Regis- 
trar or the Sub-Registrar from registering a document which had been 
duly presented, and the execution of which has been proved, without re- 
quiring a repetition of all the original steps, but he cannot be compelled to 
register unless the document .be ‘duly presented’ a second time. -Ral 
Bahadar Chhotey Lal e. The Collector of Moradabad we err 377 


Lease, if for ı term of year or not ~Test—-Opt on to continue 
the lease— egisirvation Act (XVI of 1908), Sec 17 (d). 





In the determination of the question whethzr a lease is for a term of year 
or not, the test tobe applied is, whether there isa present demlse for a : 
year only or for a period of more than one year, 


Where there is no demise for a longer period than ‘one year, the fact that 
the tenant has the option at the end of the term of one year to continue his 
tenancy does not make the lease a lease for a longer term than one year. 


Clause (d) of section 17 of the Registration Act applies when the lease is 
for a term longer than one year. Falxnddias. Asrab All =. ae 475 


Registration Act (XVI of 1908), Secs, a, 3a-~—‘Representative'— 
Clerk of District Court, if representative—Security bond given to Dis- 
trict Fudge—Bond presented by Clerk of District Court. 


The: provisions of section 32 of the Registration Act are imperative, and, 
unless a document ‘presented for registration is so presented by one of the 
persons described in the section the presentation does not give to the 
Registrar the indispensable foundation of his authority to register it, and 
the registration, imade, ia invalid. 


a_i 
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Registration—(Conid.). 

The word ‘representative’ is a term of ambiguous meaning, and must 
be construed according to its context. “ That word in section 32 of the 
Registration Act, refers to legal personal representative, or (by virtue of 
section 2) the guardian or committee of the person described and does not 
include a clerk or agent, : 


A mortgage bond given by certain persons to the District Judge to secure 
the performance of any order which His Majesty. in Council might make 
on an appeal then pending, was presented for registration by a clerk of 
the District Court. The obligors-attended for the purpose of admitting 
execution, but did not join in the presentation. The document was not 
presented by any agent holding a power of attorney : 


Held, that tho registration of the security bond was invalid and that the 
security was insufficient. i 


That the clerk was nota representatives of the District Judge within the 
meaning of paragraph (b) of section 4a of the Registration Act. Ma 





Shede Mya v. Manog Ho Auaung we T e tee 

Registration, document, presentation of, for-—Rules, Ses Registration ii 
, ol security bond given to District Judge—Presentation of docu : 

ment by clerk of District Court ; See Registration — ig isi 


Registration Act, Sec. 17 (d)—Lease longer than one year; See Registration + 
ovens —— , Sec. 17 Sub-sec. (2) Proviso (5)~Agreement for partition; See 


Partition ave aes ove ae sas, on 
we meme, Sel. 33 — Document presented by unauthorised person, effect of ; 
See Registration a: oes we w a 


ameman ony Sec, 32 — * Representative’ ; See Registration aia we 
ata ——, Set. 32 (c}—Power of attorney, nature of; Ses Registration s 
maem ——, Set, 75 — Document to be‘ duly presented’ a second time— 
Procedure ; See Registration on aw aA tes 
pelea Sec. 75 Suh-Sec. (2) — ‘ Duly presented ’; >, Sea Registration 
—, Sec. 75 Sub-Sec. (2) mandatory ; See Registration .. one 
Religious acts— Hindu system ; See Alienation ii RA 
Romand — Inherent jurisdiction—~Second appeal—Civil pees Code, 0. A 
R. 25 ; See Appeal ve ves ‘ie 
Reat-—Enhancement—Enhancement not paid immediately priteding period 
for which rent claimed —Bongal Tenancy Act (vu of 1885,) See. 9 eb, 
(a) Proviso and Sec, 50-~Rent enhanced not in writing registered. 





The true effect of section 29 of the Bengal Tenancy Act is that there is no 
permanent enhancement when there is an attempt to increase rent with ; 
writing registered. The legislature allows the landlord to realise rent at 
the inreased rate when the rent at that rate has been actually paid for 
a continuous period of not less than three years immediately preceding 
the period for which rent is claimed, : ki 


Enhanced rent wes actually paid from 1414 to 1319 but not in 1306 The 


rent was not enhanced by writing registered, A suit was brought claim- 
ing at enhanced rate for 1321 to 13241 
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Rest —~(Contd.). Nan WE 


Held, that the plaintiff was not entitled to claim rent at enhanced rate. 


Section 50 of the Bengal Tenancy Act contemplates a case where a tenancy 
has been keld, at a certain rate ; section 29 to a case where rent has 
been actually faid for a period of three years. Janaki Bala Ray v. 

Enat Mandal so v ro a ome 489 
Reat—Monthly insialments—Agresment before enactments of sections 53 and 
67 ef the Bengal Tenancy Act (VIL of 1885)-~Interest, how calculated 
—Valid tender—Bengal Tenancy Act, Sec. 55— Landlord, if bound to 
accept amonnt less than due to him—Tender of interest; not adequate 
—Part satisfaction—~Proceedings under Patni Regulation (VII of 
1819), nature of—Froceedings against recorded but deceased putnidar 


—Sale, if valid. 
“There may be an agreement for payment of money rent in modification of 
the provision of four instalments, f 


Where a contract to pay rent in monthly instalments and in default interest - 
would be charged according to law, was mado before sections 53 and 67 
of the Bengal Tenancy Act, were enacted, 


Held, that the Interest at the rate of twelve and half per cent, per annum 
was to be calculated from the date of default. 


TA creditor is not bound to accept less than his whole debt, and there can be 
no valid tender of part of an entire and indivisible debt. 

But there is nothing to prevent the creditor from accepting the amount 
tendered in part payment, and his doing so will not’ preclude him from ~ 
afterwards claiming the residue of his account provided that the debtor 
did not make it a condition of his tender that it be accepted in diss 
charge of the whole. | 7 


Section 55 of the Bengal Tenancy Act does not abrogato the rule that P 
creditor cannot be compelled to accept any sum in part satisfaction of bis 
dues; That section treats, not of tender but of appropriation. 


Where the amount due as arrears of rent was tendered in full, but what was 
tendered as the full amount due on account of interest on rent, cesses 
and interest on cesses, was adequate. 


Held, that the landlord was competent to refusa the tender so made. 
That he was not bound to accept even the principal amount of rent, 
when the interest dua thereon was not tendered in full. The piigcipal 
and interest constituted one individua! and entire claim. 


A tender must be unconditional, or, at all events, free from any condition 
to which the creditor may rightfully object. 
~ Proceedings under the Putai Regulation, taken for the realisation of arrears - 
of putni rent, are against the tenure, and the mere fact that in the uppli- 
cation to the Collector, the zemindar mentions the name of a deceased 
putnidar,: ‘which stoad on his books, does not make the Sale held under 
the Regulation invalid, - 


‘Vol, XXXVI.) INDEX OF CASES. 
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It is incumbent on persons, who acquire an interest in a patni tenure by suc- 
cession, to get themselves registered in the books of the landlord, under 
section 15 of the Bengal Tenancy Act. If they fail to take the necessary 
ateps and at the same time make default in the payment of rent, they 
¢annot very well be heard to assail the legality of a sale under the Patni 
Regulation on the ground that their names were not mentioned in the 
application to the Collector. Behari Lal Biswas v. Nasimannessa Bibi 


` mama, commutation of—Bengal Tenancy Act (VI of 1885), See. 40— Notice, 
ifto be served—Notice, non-service of, effect of—Order of Revenue 
Oficer, without jurisdiction, effect on Civil Court. 


No order for commutation of rent under section 40 of the Bengal PTER 
Act is to be made till notice of the application bas been served. An or- 


der made without service of notice, is ultra vires, 


An order under section 40 of the Bengal Tenancy Act, made by Revenue 
Officer without jurisdiction does not bind the civil Court. Gora Chand 
Halder o. Rakhal Chandra Ghose hi i oe 

~~, demand for, if creates tenancy ; See Ejectment 1 u 
~~, tight to, from putnidar, if can be assigned by Zemindar; See Patni aa 
——~, suit for—Concurrent leases—Subsequent lease, nature of-——Lease for 

agricultural purposes—No proof as to right to collect rent. 


The defendants in possession were burgadars, the plaintiff claiming the rent 
ander oral settlement from the superior landlord. It was found as a 
fact that the relationship of landlord and tenant did not exist between 
him and the defendants, on the ground that there was no proof that the 
superior landlord had assignedto the plaintiff the right to collect rent 
from the defendants : 


Held, that the suit for rent could not be maintained, though the superior 
landlord, who was impleaded as a party defendant to the suit, did not 
contest the plaintiffs’ suit. 


The oral settlement was not a lease of the proprietary right but a mere 
hiring out of the land and no privity of contract or of estate was created 
as between the plaintiff and the defendants. 


It will introduce confusion into the administration by the Bengal Tenancy 

Act, if, when a holding is leased by the landlord for the purposes of 

: cultivation first to one ralyat and then to another, the, second raiyat is 
entitled to collect the rent payable by the first. 


In England, the law as to concurrent leases, is curious and technical, and in 
some respects unsettled. Sheikh Songsor Ali v. Jagannath Pal “a 
=, suit for, by purchaser of interest create d between zemindar and putnidar 
under Putni Regulation—-Purchaser’s right, ifican be ai by putni- 
dar; See Putni si i a 
Res fudicata—Ciwil Procedure Code (Act p of 1908), Sec. 11 Rapi. Ja kapan 
suit’ —Suits tried jointly-—Onecappeal against two decrees—No order 

Jor consolidation—Res judicata, rules of, if applicable to appeal. 
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Res judicata—-(Contd,). . A =f p NANA tal oe 
It is not the priority in the- commencement of one action that odia tho ee 
judgment obtained therein a bar to the recovery of a second judgment in . 
another, but because. the first judgment, when given, whether in the ace. vg 
tion commenced first or last, extinguishes the original cause of- action, g 
and gives to the plaintif in lieu thereof one of a higher nature, s'la 


The doctrine of res judicata is applicable to all the stages of a suit, till itis 
finally terminated and is not confined to Court of first instance 3. it applies, : 
equally to the procedure of the first and second appellate Courts. ar Ae Tage 


A, B and C brought a suit against D for recovery of possession of certain land. ~ > ` 
A few days later, D and his brothers instituted against A, B and Ca suit- .*....; 
for establishment of their title to the homestead portion of the property. . 
involved in the first litigation. The relief in the first suit was valued.at i 
Rs. 348, and that. in the second suit at Rs. 200. The two suits wore nee? 
tried jointly at the desire of the parties, as the disputed land and the i : 

, causes of action were common to a certain extent. The first suit was dis- ` i 

„ missed, while the second was decreed. Thereupon, the plaintiffs in the. 

4 first suit, ‘who were the defendants in the second suit, preferred one 
appeal, which was directed against the decrees in both the suit and was ; 
valued at Rs 548. Copies of both the decrees were attached to the memo- . 
randum, which, however, set out the name of D alone as the reśpon- 
dent: 3 

Held, that the appeal preferred to the lower appellate Court was defective ` 
in two respècts, namely, frst, that contrary to established procedure 
otic appeal was preferred,without an order for consolidation by 
the Court against two distinct decrees in two separate suits; secondly, 
even treated as otherwise valid, the appeal was defective, in so far 
as it was intended to be an appeal in the second suit, in as much as some 
of the successful plaintiffs had not been joined as parties respondents. Tad 


That the decision of the question of title in the suit under appeal was barred ` 
“by the decision in the subsequent suit between the same parties and others, 
which terminated earlier in a victory for the respondent. That decision 
‘could not be collaterally attacked or implicitly ignored in appeal. Isup >` ` 


si 


Alle. Gour Chandra Deb ... hi owe te wo 84 
Res judicata, doctrine of, where applicable—Appellate Courts ; See Res judi- ; 

cata o 4 on oe we oe “184 
Restitutlon—Ctoil Procedure Code, (Act V of 1908), Sec. 144—Inkerent jurim © t°) 

diction—Sstting -aside of auction sale—Deposit of purchase money—~ > > 


Money distributed amongst creditors of judgment-debtor—Fudgment- .. 
debtor, if to pay—Auction-purchaser clearing off charges on property— . 
Interest. 

It is the duty of the Court under section 144 of the Code of Civil Procedura” 
to “ place the parties in the position which they would have occupied, 
but for such decree or such pact thereof as has bebo varied or reversed,” 
This duty or jurisdiction does not arise merely undèt the section, Iti is’ 
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inherent in the.general jurisdiction of the Cotrt to act rightly and fairly 
according to the circumstances towards all parties involved. 


A certain property was sold in execution of a decree. The purchase money 
was duly paid; the sale was confirmed and a sale certificate was given 
to the purchaser. The purchase money was distributed amongst creditors 
of the judgment-debtor who had attached the property. The auction 

: purchaser paid off dues on certain bonds, This auction sale was after- 
wards set aside on appeal : 

Held, that the judgment-debtor should be restored to the property after 
making good to the auction-purchaser the moneys which had been applied 
for his benefit viz , the monéys distributed amongst creditors of the judg- 
ment-debtor. 

That .the moneys paid for clearing off dues on bonds, were optional payment 
made without any order of the Court; that these payments could not be” 
made a condition of restoration to the judgment-debtor. 


The order of the Court was silent as regards interests on ‘ mesne profits’ 
and ‘ deposit. ° 
Held, that the equities of the case would be met by disallowing interest 
in either case. Jal Berham ~. Kedar Nath Marwari in ose 351 


Restrictive covenant—Lease creating permanent, heritable and transferable 
tenure—Condition for transfer—-Effect of nori-fulilment of condition 
«Transfer of Property Act, Secs 10, 12; Sse Lease... aks a ` 539 


Revenue, arrear ofemSale of land—Auction-purchaser—Under-tenants— 
Ejectment suit—Exceptions to S. 37 of Act XI of 1859 and S. 12 of Ben- 
gal Act VH of 1868—Material issues—Findings~—-Duty of High Court. 

A holding in Bengal was sold in auction under Bengal Act XI of 1859 far 
realisation of arrears of revenue and was purchased by the appellant. 
' The respondents were under-tenants of lands in the holding at the time. 
In a suit for ejectment and mesne profits by the appellant, the respon- 
dents pleaded that there was no arrear of revenue to justify the sale and 
that they were protected by the exceptions to S, 12 of the Bengal Act 
VII of 1868. 


Held, on the evidence that there was an arrear of revenue to justify the sale. 
Held, also that the respondents were not protected bythe exceptions to S. 
12 of Bengal Act VII of 1868 nor by the exceptions to S, 37 of Act XI 
of 1859. 
Duty of the High Courts to pronounce their opinion on all important issues - 
‘in cases before them commented upon: Mahomed Solaiman v. Kumar 


Birendra Chandra Singh... bi ve u oe -sót 
Revenue Sale Law, Sec. 37—Under-tenants—Suit for ejectment and mesne pro- 

fits ; See Revenue, arrear of on a [A on 561 
Review, granting of—Erroneous order ; See Appeal os ase ia 99 


Revislon—Agpea? betition treated as revieton—Civit Procedure Code (dct V of M 
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1908), Sec. 115 —Fustice—Decree, amendment of—Condition not ful- 
fillud— Application for extension of time—Preliminary decree. 


In the Court of first appeal the following order was passed: “The sult be 
decreed In part, the title of plaintiffs Nos. 2 to 7 be declared to 1 kani of 
plot No. 3 of the plaint and the plaintiffs 2 to 7 do remain in possession 
of the same. The parties [except the plaintiff No. (14] do get costs in the 
lower Court in proportion to their success. But all this is dependent upon 
the plaintiffs Nos. 23 to 7, paying within one month from to-day, a further 
Court-fes of Rs. 65. Plaintiffs’ appeal No. 34 is dismissed with costs, on 
condition that plaintiffa 2 to 7 do pay within one month from to-day a fur- 
ther Court fee of Rs. 65, in default of which appeal No. 34 will be allow- 
ed in full, that is the original sult will be dismissed with costs in both 
Courts to defendants.” This order was made by A on the aoth February, 
1918. On the 26th February the decree was signed by A. Plaintiffs Nos. 
ato 7 did not carry out the order of the Court within the time limited. 
On the sth July 1920, an application was made on behalf of the plaintiffs 
Nos. 3 to 7 for permission to deposit in Court a further Court-fee of Rs. 
65 as mentioned In the judgment dated the goth February, 1918 and in the 
decree dated the 26th February, 1918. Tho matter came before B, ane 
other Judge. The further Court-fee was actually deposited in Court by 
the plaintiffs Nos. 2 to 7 on the goth July, 1920, and thereupon B ordered 
that the decree (described as the final decree) should not be passed in this 
case. In accordance with this order a clause was inserted in the original 
decree which ran as follows: “In accordance with order No. 14 of the 


order ‘sheet dated the aoth July, 1918 Court-fee of Rs. 65 having been . 


paid, the decree is made final,” Against this decree, the defendants 
appealed ; 

Held, that if there be no appeal against the decree, the appeal, under the 
circumstances of the case could be treated as a petition under section 115, 
of the Code of Civil Procedure ; the circumstances being so extraordinary, 
that it would amount to a denial of justice if no relief be given to the 

_ defendants. 

That the Court below exercised a jurisdiction in amending the decree. 

That the decree which was drawn up on the 26th February, 1918, was itself 
a final decree, and the fact that it was drawn up before the expiration of 
one month from the 2oth February, 1918, could not make it a preliminary 
decree. Nawab Khajeh Habibulla v. Gola Asmoter Khatan ... m 

mama nea Caleutta Rent Act (II B. C. of 1930), Secs. 2 (f), 15, 18a" Fixing 
of standard rent? 

The decision of the rent Controller fixing the standard tent under section 2. 
(£) (if) and not under section 15 of the Calcutta Rent Act, is open to revis 
sion, 

` The Calcutta Rent Act contemplates fixing of ithe standard rent by, the 
Controller even in cases not, cqming under section 15; in, other words, 
In cases coming under-section s (f) of the Act. 


* 
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Revislon—{Contd.), 

The word ‘fixing’ In section 18 of the Calcutta Rent Act, is not limited to 
the case of settlement of the rentby the Controller, It Is applicable not 
only to the cases specified in section 15, but also to cases coming under 
the first and second clauses of section a (f). Asutosh Chatterjee v. 


Upendra Chandra Aich wai ss isa ia 
Revision—Brevity of order—O mission to give reason 3 Seo Judgment w 
Sale, judicial, fraudulently procured, effect of—Purchaser not taking in good 

faith and with notice ; Sse Execution sale w oo ass 


= by a co-sharer—Joint family—-Subsequent division of property between 
Co-ownors, accepted by all parties ; See Hindu law Joint family sen 
-— held without leave of Court, effect of Receiver ; See Mortgage oo 


Sale of land—Agreesment—Provision for prebaration of “ Bargain paper” 
by Vakil—Construction—Specific performance of Contract. 

Where a contract of sale of land contained all the necessary terms and provi- 
ded that the bargain paper shall be prepared by a Vakil, the latter 
provision cannot be construed as a condition precedent and the purchaser 
is entitled to have specific performance uf the contract. 


Decree of the High Court affirmed. Herlchand Mancharam v. ‘Govind Lux- 
man Gokhale... eo oo on ue 
Saragjem Grant—-Land or royal share of revenus—Presumption—Onns-= 
Resumption by Government- Jurisdiction of Civil Court——Bombay 
Revenue Jurisdiction Act of 1876, S. 4. 

A saranjam grant may be either of the soil and the whole revenue derived 
f from it, or a grant of the royal share of the revenue only. There fs no 
presumption that the grant isa grant of revenue only. The quality of 

the original grant must be determined on the facts in exch case. 

In the case of a Saranjam grant of the soil, the Government’s right of 
resumption cannot be questioned in the Civil Courts. S. 4 of the Revenue 
jurisdiction (Bombay) Act of 1876 militates against such jurisdiction. 
Secretary of State for India ia councll v, Laxmi bal aa won 

———, grant, nature of, how determined; See Saranjam grant H 
Scheme—Modijication af-—Scheme jor administration of charitable trust- 
Succession, rules for. 

A Court which has sanctioned a scheme for the administration of a charitable 
trust, is competent from time to time, to vary the scheme as exigencies 
of the case may require. 

A clause inserted in the original decree in a sult’ for removal of a trustee 
and for a settlement of a scheme for the management of the institution, 
ran as follows: ‘° Liberty to any person interested from time to time to 


apply to the High Court for any modification of the schedule that may . 


appear tobe necessary or convenient” ; 


Held, that the High Court was not competent to vary the rules, for succese ` 
sion of high priest, which were determined in the original-suit according. 


be 


< PAGE- 


101 
127 


145 


73 
365 


440 


464 
464 


tea 


ES chome—(Contd.). 


` 666 e THE CALCUITA LAW JOURNAL. (Vou, XXX VIL 
Ser ea “uf 


PAGE. 


to ancient usage, A variation in this respect could not be taken to be f me 


“a niodification of the scheme that 1 may appear to be necessary or ‘conve: 
nient, ” within the meaning of the Clause. Hence an attempt of the 
petitioners, ‘who were defendants In the original litigation, to have a rule 


inserted to the effect that certain persons were entitled to succeed to the l 


office in certain events, must fail. Their omission to set up the contens 
tion now raised, operated asa bar, Manadananda Jha v. Tarakananda 


Z 


Jha’ on ry ws m m o 
“Second appeal—Civil Procedure Code, o. 41 R. 35, order under, if proper ; 
See Appeal as w w on w on 


"Second appoal—2i isconstruction—‘Jalkar Evidence. 
A second appeal does not lie because some portion of the evidence may be 
_ in writing and the Judge makes a mistake as to the meaning of it. The 
misconstruction of a document which is the foundation of the suit, which 


is in the nature of a contract or a document of title is allowed to be a 


. ground for second appeal. 
The term ‘Jalkar’ is ambiguous. It may mean either a grant of a mere 


right of fishery or it may mean the grant of a sheet of water together 


~ with the sub-soil, 


The question whether what was intended to be granted in a particular 
case was restricted to aright of fishery or included a grant ofa sheet 


Lak 


of water together with the sub-soil, depends upon the construction of the * 
original grant if available or.is determined with regard to the subsequent - 


history of the property. Pran Krishna Tarapdar v. Prasanna Kumar 
Pakrasi ws w on ts w we 
=e —Plea of defence of purchase for value without notice, if can be 
raised—Plea not specifically raised in pleadings or in issues; See Exocu. 





tion gale sas one m ewa eee ase 
Separate punishment, if legal—Convictions ander sections 147, 225 le Pe Came 
Criminal’ Procedura Code, Sec. 35; See Punishment, separate tis 


«Sessions Judge, opinion of, in his letter of reference inconsistent with that exe 
us pressed in his summing up-—Verdict of jury upheld; See Reference aa, 
section 123 cl. (a) of the Code of Crimina! Procedure; See Bail on 
Sessions Judge’s power to discharge jury—~Misconduct on the part of jury 5 
See Jury, discharge of w kaa on we yy 
Settlement authorities, order of, pronounced i in proceedings inter paries, nature 
of ; Sse Appeal on wan “ ove w 
Severance—oint family—Member claiming partition-—~Agreement appointing 
arbitrator to divide properties ; Sse Hindu Law—Joint family’ my 
com Joint ‘family subject to law of Mitakshera ; See Hindu ari oii 








oe 


family” s A ae me wa. 
Share—Competition between legally married widow and sole Hlegitimate son 
of Sudra—Mitakshara law in Madras ; See Hindu Law m w 


eo roo. : SP oat avid ` 1? 


» power of, to grant bail, pending hearing of Reference under 


58a 


363 
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Shebait, de facto, spending money, if can recover—Voluntary payment; See 
- Maintenance ... ra as iu we s 

Special Leave to sppeal to Privy Council—Reason for refusal; Seo Privy 
Council om w aay aa ns oe 


Specific performance—-Contract of sale of land—Provision for preparation of 


‘Bargain paper’ by vakil; Se «Sale of land ie av om 


we —— performance, suit for— Agreement for partition partially carried 
out 3 See Partition abi ake a i e, 


Specific Rettef Act, Sec. 42 Proviso—Declaratory suit—Consequential relief ; 
See Deed w 163 sie Pr on w 

mem, Sec. 42, Proviso to—Suit for declaratory decree, when to 

be dismissed-—Relief following directly and necessarily from relief sought; 














Ses Limitation... iwa kah ies in e 
, Séc. 42, Proviso, scope of—Plaintiff, if to sue for all reliefs 
See Limitation... ane waa oe “ 
Statute, contravening provisions of—Proceedings, how far affected ; Sea Execu- 
tion sale, nature of we si on on uy 
, Interpretation of —Hardship ; Ses Assessment i E 
» provisions of, when can be waived; See Execution sale, nature - 
OF sa w we kas sa we 
Step in aid of execution, what constitutes ; Limitation a me 


Submergence of land, temporary, if has the effect of nullifying the previous 
order under section 145 Criminal Procedure Code with regard to land ; 
See Breach of peace ts an a oe oo 


Sub-Registrar, duty of-—Mortgagor not attending to admit execution—Regis- - 


tration s. on on oe w 
Substitution of legal representative not taking place in second äppel owing to 
ignorance of fact-——Second appeal heard and case remanded—Death be- 
_ came known after remand——Duty of lower appellate Court; Sve Jurisdic- 
tion ue oe va oe ase. 
Successlon—Adoption—‘Chowrasi’ gadis, holder of Aboriginal Bhuiyas 5 See 


Hinds Law ow an ii 3 ns ae 


es como Oed h Estates Act (I of 1889), Section 8, List 4, Section a3— 
“Ordinary law —Male primogeniture Sanad— Evidence of instances of 
widoms’ succession prior to Sanad—Crown Grants Act (XV of 1895) S. 3 

In 1863, the estate of Mahal Tajpur was granted to an ancestor of the 
parties under a male primogeniture sanad. The estate was entered 
under List 4 prepared under section 8 of the Oudh Estates Act. Intese 

tate succession to such estates in List 4 is to be. regulated by the ordinary 

law applicable to the parties, under section 23 ‘of the Act. On the death. 

of the last holder in 1907, his widow took possession of the estate as her 


39 


-377 


husband died intestate: the appellant sued for possession as the last 


holder’s heir under the primogeniture rule of succession : 

Held, (1) that the words “ ordinary law ” in section 23 have not the effect 
of displacing the rule of succession prescribed by the Sanad under which 
the estate is held ; and (2) that, having regard to section 3 of the Crown 
Grants Act of 1895, evidence of widows’ succeeding prior to the Sanad 
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Successioa—(Conid.). 
cannot be led: to prove a custom contrary to the terms of the sanad, 
: Badri Narain Singh v. Harnath Kuar ... i ba one "306 
—Ondk Estates Act (I of 1869)— Widows and reversioner’s 
- vights—Expectancy —Transfer—Claim for money advanced on transfer 
—Agreements and contracts— Distinction—-Contract Act (IX of 18732), 
See. 2, 65-— Limitation. 


The last male holder of the estates of Paska and Lilar in Oadh died chid- , 
less in 1873. His widows set up a will of their husband empowering 
them to adopt. The respondent Indar Bahadur Singh as the nearest 
reversioner instituted a suit against them and the Court of Wards, who 
had taken over the estates, and obtained a decree declaring the alleged 
will to be invalid and that he was entitled to succeed to Paska and Lilar 
on the death of the last surviving widow of the last male bolder. 


The husband of the plaintiff appellant advanced Rs. 20,000 to Indar 
Bahadur for this litigation and a further sum of Rs. 5,000 for other ex- 
. penses and obtained an instrument of transfer on which the present suit 
is brought : 
Held, that whatever the view that may once have prevailed, it is now 
‘established that under the Oudh Estate’s Act the succession to collaterals 
-opens on the death of the widow just as under the ordinary Hindu Law 
and that the transfer in question was void as being the transfer of'an 
expectancy merely. 
‘Held also, that under section 65 of the Contract Act the transferee was en- 
entiled to recover the sum advanced by him and that the claim was not 
‘barred by limitation as the agreement was not discovered by the appellant 
to be void till his demand for possession of the transferred property was 
resisted by the respondent, which was within three years of the present 
suit. Thakerain Harnath Kuar v. Thakur Inder Bahadur Singh w | 346 
„ rules for—Schome, modification of p See Scheme ... Sa ' 38 


Suit, if maintainable—Bond taken by a commissioner in partition suit for 
work done, from a party—Commissioner, duty of. 
A commissioner appointed by a Court must keep himself clear of any ambi- 
guous conduct towards any party in the matter of his fees. 


The work done by the commissioner for partition in the work done for that 
Court. 

Ata time when the commissioner was assisting the arbitrator appointed by 
parties in a partition suit, to discharge judicial duties as between ono party ` 
to a partition suit and another, he was approaching the plaintiff from 
time to time and getting sums of money on account, and finally as a con- 
dition of submitting his report, be took from the plaintiff a mortgage 
bond for a fixed sum of money, which the plaintiff thereby promised to 
pay: ; 

Held, that a suit on the bond was not maintainable. 





’ 
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That it was contrary to the duty of a commissioner ; that it was improper ' 


and illegal conduct. 
That the Commissioner, if sufficient fees were not forthcoming, was enti- 


tled to go to the arbitrator, who was empowered by Court to appoint ` 


him, and to object to do the work without remuneration. Pramathe Nath 


Sea v. Sheikh Abdul Aziz Meah os wns ow 


406 


—— against tenure-holder for payment in one instalment, If maintalnable— Pare 


Collector erroneous order of—Jurisdiction ; See Embankment we 


= for declaration that award is void and for consequential relief—Arbitras ` 


tor acting without jurisdiction—Award enforced by execution under 
section 18 of the Arbitration Act ; See Award ... os oe 


=— for rent, maintainability of —Plaintiff claiming rent under oral settlement 


— Relationship of landlord and tenant not existing p See Rent, suit for... 
—— for recovery of possession after declaration of title, if maintainable—Land 
in possession of tenant—Prejudice—Tenant dispossessed by trespasser; See 
Possession, suit for ove ose ore ess 
Semmary enquiry—Caleutia Rent Act UH B.C C. of 1920), Sec. 20—Criminal 
Procedure Code (Act V of 1898), Sec. 5 (2), 39. 

The President of the Calcutta Improvement Tribunal is competent to 
hold summary enquiry referred to in section 20 of the Calcutta Rent 
Act under the provisions of chapter XXII of the Code of Criminal 
Procedure. 

Having regard to the provisions of section 29 read with section 5 (2) of the 
Code of Criminal Procedure the possibility of the application of the provi- 
sions of the Code of Criminal Procedure to Courts which are not mention- 
ed specifically In the Code of Criminal Procedure, is not excluded, 





Ishan Chandra Sarkar v. Manmatha Nath Dutta ... es “i 
_ Symbolical possession, delivery of—Decree, inter paries; Sse’ Posses- 
sion as es ii $ is 
Tenancy, creation of—Demand for TA ETA of holding as transferable ; 
See Ejectment u. oe m a os 
» permanent—Long possession and uniform payment of rent; See 
Ejectment ... Yai ae oe see ani 
uo, permancnt+—Material elements ; Ses Ejectment A ae 
Tender, if valid—Tender of part of entire and ifdivisible debt; See 
Rent isa Mae vee oy wo on 
dsam nature of ; See Rent ses oe ww wo on 
Time, running of—Ultimate decree ; See Limitation .. u ae 


—— for payment of money, when funs—Decree of lower Court affirmed on 
appeal—Appellate decree not fixing time for payments See Limita- 


tion one w “u ue e tee 
Title and possession, questions of, if can be considered piecemeal ; See 
Appeal oe an on tee tne e 


Transfer—~Stay of: proceeding—Cross casee—Trial by different Magistrates ; 


Sew Trial, simultancous s. ay tee ke “ae atu 5 
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263 


94 


298 
256 
52 


478 
478 


222 
232 
453 
452 
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Transtee—Widow’s and reversioner’s righte~—Claim for money advanced on 
transfer; See Succession ie o iii on ni ~ 346 
Transter of Property Act, Secs. 10, 1a—~Restrictive condition ina lease as to 
transfer, breach of—Liability of transferor to pay rent ; See Lease “ái s38 
» Secs. 10, 12——-Restrictive condition as to transfer, 

















non-fulfilment of ; ‘See Lease ave aes a ae 533 
s Sec. 106—1f such tender or delivery ia not precies 
able 3 See Ejectment it ran a ts 478 
s Sec. 106—Notice to quit--Service on respective 
‘ heads of two joint families ; See Ejectment w Pe iad 478 
» Sec. 106—' Or’ ; See Ejectment Pro =" 478 


TriakCognisance of case by different Magistrates. 
Per Newbould $1 The law prevents a person being tried twice for the same 
p offence. But if cognizance is taken by two different Magistrates at 
ih different times, the trial can proceed before cither of the Magistrates 
who have taken cognizance irrespective of the one baving taken cogni 
f xance before or after the other. Hari Satya Bisham v. King Emperor .. 347. 
i '—, regular, if can be changed into summary one in tho middle of trial ; Ses 
Procedure ene ae a ; ; tos 
——, second—Criminal Proceduri Code (Act V of 1898), See. PE ee 
sión of several articles of stolen property—Acquittal on prosecution in 
respect of some-—— Prosecution, if can be had, for other anise life: 
1 ent owners— Time. 
A person was found in possession of several articles of stolen property. He 
was acquitted in respect of some of them for which be was prosecuted, 
THe different articles were stolen from different persons but there was no 
evidence that they were received at different times : 


Held, that he could not be tried in respect of other property found in his 
possession on the same date and a second trial was illegal under section 


‘ 403 of the Code of Criminal Procedure. Ganesh Sahu v. Emperor ni 426 
sr, simuliancous—Cross casss— Trial by different Magistrates—Trans- 
fer—Stay of procerding. 


There was a dispute regarding ‘some land between two parties, A of one 
party complained before the Magistrate and summons was at once issued 
against B and others of the other party under section 147 1, P. C. On the 
next day, B lodged a counter case which was sent to the police for report 
and on police report C. and D. of A’s patty were summoned under 
section 3231. P. C. The two cases, were then made over to two different 
Magistrates for disposal. In A’s case all the prosecution witnesses were 
examined and charge was framed against the accused under section 147 
1. P, Ce In the other case only sone witness for the prosecution was 
examined : | 

Held, that both the cases should be trled by ono Magistrate. That the 
trial of the case In which A was the complainant should be proceeded 
„With Hind the proceedings, -in B’s case should be stayed till the disposal of 
AB case. Sheikh Samir v. Beal Madhab Gope. th odes rate 416 
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Trial, where to proceed=-Cognizance of case by! different Magistrates ; See 
Tht a wa Ki a a og sê 
Trustee—Decree against executors—Untborn person—Shebait. 


A died leaving two wives B and C; ‘one son R by B and one son P by c 
The defendants were the sons of R. P hada son W, who hada daughter 
L, whose sons were the plaintiff and the defendant K. 


` C died in 1841, having dedicated to the service of certain idols properties 
which were the subject of the present suit. By the instrument of dedica- 
tion, she appointed her grandson W to be shebait and ““ malik,” W took 


out probate and possessed himself of the property left by C and died 
shortly thereafter, in 1842. 


W ieit a will appointing executors. At the time of his death, his daughter 
L was only about a year old. By his will he directed his executor, inter 
alia, to see that the worship of the idols was carried out (as established 
by C) and said, “ if male issue are born from the womb of my daughter 
such grandsons will upon attaining thelr ages take the whole of my pro- 
porty immovable and movable from my said executors but they shall in 
equality with my said executors only become the shebsits of the said 
Thakoorance and the other idols, and will in the aforesaid manner per- 
form the duties of the skeva or service,” The will was duly proved by 
the executors, who possessed themselves of W's estate, including the pro- 
perty dedicated by C. The executors did not act as shebaits, but allowed | 
the sheba to be performed by W’s step-mother S. 


A sult was instituted on the 237th August’ 1846 against the executors of W, 
who were sued as executors of W and derivative executors of C, and the 
descendents of A, some of whom disputed the dedication by C and claimed 
to be entitled to the property. The matter was referred to the Master to 
inquire what property C died possessed of as stridkan, and what portion 
of her estate came into the hands of W or his executors, and who would 
be ft and proper person to appoint, to carry out the religious trusts of 
Cs will. 

On the isth April, 1859, the Master reported that the present defendants 
(sons of R) were fit and proper persons. And on the 7th June, 1859, the 
Master’s report was confirmed, and it was declared that the three defend- 
ants were fit and proper persons to execute and perform and keep up all 
the religious trusts in the will of C,—to receive the fdols and jewels, and 4 
the balance of the rents and profits &c. And the receiver was ordered to, 
pay the income of the property to the defendants during their natural lives . 
or until the further order of the Court, to be by them applied in the perfor 
mante of the trusts of the will of C, they undertaking to make the pay- 
ments to the various persons mentioned in the decree. 


The plaintiff was born on the aand January, 1859 and the defendant K was 
born on the 6th Octéber, 1856, 
The present sult was instituted fora declaration that the plaintiff aod the 


defendant K were the.persons entitled to be shebaits and trustees, and ngt 
the defendants, the sons of R ; 
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Held, that L being a party to the former litigation, she and her son K were, 
bound by the proceedings in the former litigation. 


That as the plaintiff claimed under the will of W to be shebaits &c, and 
entitled to execute the trusts of C’s will, and that as he was not born at 
tho time W died the sons of L took nothing under the will. Gopal Lali 


Seth v. Tariney Chand Bysack cn e kir a. 
Trusts in favour of unborn person ; See Trustee we ese ate 
Ultra vires transaction, if can be validated by ratification ; See Lease on 


Unprofessional conduct—Legal Practitioners Act (XVIII of 1879) Sec. 13 (8) 


—Frosecuting moekicar drafting written statement for accused—-Rule, 
A legal practitioner cannot represent conflicting interests or undertake the 


discharge of inconsistent duties. When he has once been retained and 


received the confidence of a client, he cannot accept a retainer from or 
enter the service of those whose interest are adverse to his client in the 
same controversy or in matter so closely allied thereto as to be in effect a 
part thereof. The rule is rigid and is designed not alone to prevent the 
honest practitioner from fraudulent conduct, but as well to preclude the 
dishonest practitioner from putting himself in a position where he may be 


required to choose between conflicting duties, or be led to an attempt to ` 


reconcile conflicting interests, rather than to enforce to their full extent 
the rights or the interests which he should alone represent. 


Fidelity is required from all who hold fiduciary relations ;.they must not 
lightly enter npon such relationship, but if they do they will not be 
permitted to be disloyal ; and of all species of disloyalty, desertion and 
adherence to the enemy or to the opposite party ina suit is recognised 
as the worst. Emperor v. Rajani Kanta Ghose, = ais 


Voluntary payment—De facto shebait spending money ; Sse Maintenance w 


Walver—Bequest to wife for life—Executor giving the property to use -Sea 


Maintenance w., we oa ys we ae 





Landlord, right of, to eject-~Roent, receipt of, due prior to forfeiture, 
subsequent to service of notice under section 49 (b) of the Bengal 
Tenancy Act ; See Ejectment ‘ae wat? m ii 


Waki—Makomedan Lam—Family setilemant based on invalid wakfe but in 
compromise of disputed claims—Validity——Ansuittes ont of income 


of property—Charge—Mussulman Wahfs Validating Act (VI of 1915) l 


effect of. 


The Mussulman Wakfs Validating Act of to1g is not retrospective and : 
cannot be construed as validating deeds executed before its date. Deeds á 


which purported to create by gift a perpetual succession of interests for 
the aggrandisement of the family of the donor, were not valid under 


Mahomedan law and were not validated by the use of the term’ “Wak!” 4 


or by the insertion of a remote trust for the’ poor, 


PAGE, 


469 
469 
589 


30 


20 


548 


Agreements by way of compromise of ‘a "pending litigation” ‘xing certain : 


allpwapces to” living and named persons ote aik their” ehe, 
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Waki—(Conid.). z 
though based on invalid wakts; are valid and enforceable, . A diréction to 
pay the allowances out of the income of the properties shows an intention 
to create a charge. Khajeh Solehman Quadir s. Nawab Sir Salimuliah 
Bahadur "ane wee wan ane oo ose 

“-——, invalid, agreement based on—Compromise of a pending litization— 
Allowances to living and' named persons to be continued to thelr heim 5 


See Wakf' u jee a bes a ose 
Widew, Hindu, when can alienate ; See Alienation os Se 
—, Hindu, when can alienate ; See Hindu widow m æ 


4 





, Hindu, when can Alienate a small portion of her husband’s property ; 
See Alienation we ove È faia ove oe 


Will—Construction—8nglish rule—Period of distribution. 


The rule of law fa to ascertain the intention of the testator as declared by 
him, and apparent in the words of his will, and to give effect to this 
intention so far as, and, as nearly as may be, consistent with law. 


In cases where a testator, in order to define the persons to whom he is mak» 
ing a gift, employs language commonly descriptive of a clasa ascertain- 
able at the time of his own death, he must prima facie, and in the absence 
of expressions indicating a different intention, be understood to refer 
to that period for the selection of the persons whom he means to 
favour. The rule has no other effect than to attribute to the words 
used their natural and primary meaning, unless that meaning is dis» 
placed by the context. 


A Parsi Will will not be construed in the light of rules of construction 
which have been applied in English decisions. Dinhal >. K. B Nusser- 
wanji Rustomji ane a sie m ür 

Will—Construction of—Letiers of administration—Morigage by executor— 
mortgage suit against administratrix—~Representatios of testratria not 
brought on record—Anction-purchaser, title of. 


By her will dated the 16th March 1873, S. directed her sons J and N, who 
were made trustees to make proper arrangements for managing and 
preserving her properties &c. and the balance of the profits after defraying 
certain expenses should be appropriated and njpyed by J and N during 
their lifetime. The will further provided that on the death of J and N, 
the son or gons born of their loins who might be alive should be equally 
and fully eatitled to the properties and should possess and enjoy the same. 


56 


56 
383 
356 


383 


420 


The will further provided that none of the properties should be sold for , E 


the son’s debts and that they should not be entitled to transfer the samo 
in any way by gift, sale &c but that if the income of the estate was in- 
sufficient ta pay the Government revenue, the sons would be entitled to 
pay the same by mortgaging the properties. 


On the 15th July 1884 J died childless. On the 17th September 1886 pros .-- 
bate of the will of S was granted to N who on the srd May 1889 executed... +’ 


amortgage to secure sums previously borrowed to pay Government. 
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revenue and sams then borrowed’ for the same- purpose. N died intestate ` 
on the oth June 1891 and on the roth December 1891 letters of adminis~. - 
tration of his estate were granted to his daughter. ° : 


The plaintif is the son of S’s daughter. On the srd December 1915, the 
plaintiffs filed s snit to recover possession of an eight annas share of cer- 
tain properties. Hisclaim was resisted on the ground that these propere: ` 
ties were included with other properties in a mortgage executed on the 
srd May 1889, In respect of which the mortgagee obtained a decree on . 
the roth September, 1892 under which he brought the mortgaged proper- 
ties to sale on the 28th April 1897, two of the properties in suit being 
purchased at the sale by defendants Nos. 1 to gand two by M who 
subsequently conveyed these to the defendants t 
H. id, that Jand N took only Ufe Interest; that as J and N had no sons, 
theré was an intestacy after N’s death. On N’s death the plaintiff be. 
camo entitled to the estate. 
That as the mortgage suit was against N’s administrateix and as no re- 
prosentative of S was brought on the record, the defendant acquired no 
title against the plaintiff. 
` A contention was ralsed in the appellate Court that Inasmuch as the estate 
had had the benefit of the mortgage, the plaintiff was bound to redeem 
the mortgage : 
Held, that as this contention Involved other considerations, it should not 
be given effect to. Gurudas Kusdu Chowdhury v. Kamal Kumar Dutt ... 90 
Will, construction of Intention ; See Will w si sea 420 
—— construction of Life estate Intestacy ; See Will “a m go 
—, construction of Period of distribution— Gift to a class; See WII os 420 
Witness, —Hvidencs, Act (I nf 1872), Sece 154¢—Hostile witness-Telling 
different story—Ewvidence of hostile witness, if can be believed in 
part—Court witness—Crissinal Procedure Code (Act V of 1898), Seco 
540. 
The mero fact that at a sessions trial a witness for the prosecution tells a 
different story from that recorded by the Sub-Inspector after the occur- 
rence, does not necessarily make him hostile. ; 
When a witness Is cross-examined by the party calling him, his evidence 
! cannot be bolieved in part and dishelieved in part but is to'be rejected i= 
tote. 
The provislons of section «40 of the Code of Criminal Procedure are very 
wide. The Judge may summon witnesses to the box, and if the public‘ 
prosecutor declines to samine them, may thereupon acting on his 
own initiative cavse them to be produced. Such witnesses may there- 
upon be regarded as called under that section. Borperor v. Satyendra 
Kumar Dutt Chowdhury tw ano 1 ae 173 
=-——hostile, evidence of, if can be believed in part; See Witness one 173 
Witsesses—~Examination of— Argument heardCriminal Procedure Gade . 
(Act V of 1898), Sec. $40. 
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Witnesses (Contd. ). 


After both sides had closed their respective cases, after arguments had been 
heard and a date had been fixed for delivery of judgment ina pro- 
tracted hearing of the case, two witnesses who wore named by the 


prosecution, were examined before the Magistrate—the Magistrate. 
having exercised his powers under section s4o of the Code of Crimis , 


nal Procedure r 
Held, that the procedure adopted by the Magistrate was entirely unjust 
i; fablo. Natabar Ghose-v. Adya Nath Biswas ow we 
Yatuk property—Properties given by grandfather to grandsons—Nature of; 
See Hindu law an ae we ow ae 
properties donees of, if joint tenants ; See Hindu law ies ‘sa 


Zemiadar, if can assign his right to ceceive rent from putaldar ; Soe Patol, 


ERRATA 
Page 281 margin for “ 1995" read * 1923” 
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The Zalcutta Law Journal. 


THE RULE AGAINS! HEARSAY AND THE INDIAN 
EVIDENCE ACT. 


Introduction. 


The object of this brief essay is to give the readers a glimpse in- 
to the extension of English law in India. As religion and law are 
very closely connected in eastern countries even up to the present 
day, codification has not made much progress with regard to subs- 
tantive law in India. With regard to procedure, however, we have 
now got the same law throughout the whole of British India, 
Writing about the working of the codes of law enacted by the 
British Government in India, Mr. Bryce says that it" conveys 
either warning or encouragement to England herself” (Studies in 
History and Jurisprudence on The Extension of Roman and 
English Law Throughout The World). The problem of codifica- 
tion is one affecting every country ; and hence the present topic is 
expected to be of some interest to all students of law, 


We shall take up in this essay only one of the rules of evidence 
and see how it has been affected by codification in India, The 
Indian Evidence Act was drafted by Sir J. F. Stephen and passed 
into lawin 1872. His Introduction to the Act, entitled “The 
<. Principles of Judicial Evidence” contains according to Prof. Wig- 
more a brief but ‘thoroughly scientific survey of the subject” (Prin- 
ciples of Judicial Proof, p. 2, footnote). The Indian Evidence Act 
agrees with this “Introduction” except in places where the language 
’ of the Act had to be changed in accordance with the criticism which 
it evoked, It will therefore be necessary to refer to this “ Intro- 
duction” to explain the Act. When Mr. Bryce travelled in India 
in 1888-9 he gathered the following opinion about this Act, ‘“‘ Much 
of it was condemned as being too metaphysical, yet deficient in 
subtlety. Much was deemed superfluous, and because superfluous 
possibly perplexing.” The object of this essay is to point out some 
of these perplexing problems to which the Act has given rise, Mr. 
Stephen’s complaint against the English law of evidence is that it 

. 


an THE caLcurrA LAW JOURNAL [Von XXXVi?. 


lacks arrangement, clearness, and precision, and he refers to some 
of its rules, one among them being that bearsay is not to be ad- 
mitted. We shall try to show how he has " maimed, mangled and 
mutilated” the rule in attempting to free it from vagueness and 
ambiguity. The readers will see why “bis capacity for the work 
of drafting was deemed not equal to his fondness for it” (Bryce). 
We may mention here that in drafting the Act he went wholly 
against the suggestions of the Commissioners, appointed by Her 
Majesty to prepare a code for India, in respect of some important 
points. yo OS 

Students of law are familiar with the criticisms that are, at times, 
offered against the rule against hearsay by eminent thinkers, One 
celebrated American writer has gone so far as to characterise it as 
“an anomaly of the English law”. (cf. Chamberlayne), Russel, 
L. C, J, said in Atkinson v. Morris, 1896, P. D. 40, in rejecting the 
declaration of a testatrix, after the execution of the will, that she 
had executed it in duplicate, “It is to be observed that the rules 
of evidence which prevail in this country are much less liberal and 
wide than those which prevail in many other enlightened countries 
and that our rules of evidence shut out large bodies of testimony 
which are received and, I confess for myself, I think .are properly 
received in other countries—~evidence of great cogency and probative 
force”. Herschell L, C. said in Woodward v. Goulstone (1886), 11 
A. C. 469, in rejecting a similar piece of evidence, ' No doubt there 
are many countries, and Scotland is one of them, where the law 
permits declarations of persons who are dead to be given in evi- 
dence, in all cases where they are made under circumstances in 
which such evidence ought properly to have been admitted if the 
person had been living ; and there is much to be said for that law as 
compared with our own.” My object in referring to these remarks 
is this that on account of some omissions and ambiguities, the i 
Indian Evidence Act seems in this respect, on a proper construction, 
to differ from the English law. 

As it is not possible to understand the subject of our discussion , 
without bearing in mind the frame-work‘of the etitire Act, a very 
brief outline is given in section I. 

Sec. I. The Framework of the Indian Evidence Act. ` 

Mr. Stephen complains in p. 2 of his “Introduction” that the Eng- 
lish law of evidence has not attempted to deal with the main prin- 
ciples of the subject, namely, that of se/epancy. The most important 
question, says Mr. Stephen, is “what facts are relevant ™” Accor- 
dingly in part I of the Act he proceeds to lay down an exhaustive 
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list of rules of relevancy in sections 5-16. Stephen says in pp. 72-73 
of his “Introduction ” that the sections relating to relevancy are by 
‘far the most important, “as they are the most original part of the 
.Evidence Act, as they affirm positively what facts may be proved, 
whereas the English law assumes this to be known, and merely 
declares negatively that certain facts shall not be proved.” “ These 
sections enumerate specifically the different instances of the connec- 
tion between cause and effect which occur most frequently in judi- 
cial proceedings. These are designedly worded very widely, and 
in such a way as to overlap each other” (Introdution p. 72). Facts 
which form part of the same transaction with a fact in issue (section 
6) or are the occasion, cause or effect, immediate or otherwise of 
facts in issue or relevant facts (section 7) or which show or constitute 
motive or preparation for any fact in issue or relevant fact (section 
8) or which are necessary to explain or introduce a fact in issue or 
relevant fact (section 9) and facts which make the existence or non- 
existence of any fact in issue or relevant fact highly probable or im- 
probable—are relevant facts Section 5 says that evidence may be 
given of facts in issue or relevant facts only and of no others and> 
evidence is defined in section 3 as meaning and including statements 
which the Court permits or requires to be made before it by wit 
nesses in relation to matters of fact under enquiry and documents 
-produced for the inspection of the Court. ` 
In page 164 of his Introduction he says, “the concluding part 
of the chapter on the relevancy of facts enumerates the exceptions 
which ¢:re to be made as to the general rules as to irrelevancy. The 
rules as to admission, statements made by persons who cannot be 
called as witnesses, and statements made under circumstances, which 
in themselves afford a guarantee for their truth, are an exception 
to the exclusion of statements as proof of the matter stated.” Sec- 
tions 17-31 deal with admissions of which confession (sections 24-30) 
is a species and sections 32-39 deal with statements by persons who 
cannot be called as witnesses and some statements under special 
circumstances, The remaining sections in part I which is devoted 
to relevancy deal with judgments, opinion and character. 


Part II deals with instruments of evidence. Sections 59-60 deal 
with oral evidence and the remaining sections with documentary 
evidence. 

Part ITI deals with production and effect of evidence. Sections 
115-117 deal with estoppel ; sections 118-166 deal with witnesses 
(thier qualifications, privileges, examination etc.) and section 167 
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deals with the eflect of improper admission and rejection of evi- 
- dence, l 

To deal with the rule against hearsay it will be necessary to 
remember carefully the provisions of Part I and section 60 in Part 
‘TI. 

To prevent any misapprehension we should state here briefly 
-what we mean by the rule against hearsay. Only a very small part 
-of the materials on which the conviction of the Court is based can 
‘be placed before the senses of the Court (e. g. local inspection, view 
of weapons of offence, demeanour of witness, offences committed 
in the presence of the Court, namely, contempt of Court etc.). The 
Court has to depend largely on inferences which may be either (i) 
from statements to facts stated or (ii) from facts believed to exist 
to other facts (Cf. Stephen’s Introduction, p. 50). The rule against 
hearsay relates to inference from statements to facts stated. The 
two main elements into which this rule may be analysed are :—{a) 
that a statement in order to prove the facts stated must be based 
on the personal observation of the person making the statement ; 
and (b) that a statement to be admissible for the purpose of proving 
the facts stated must be made in Court by a witness whilst subject 
to examination. Prof. Wigmore restricts the meaning of the rule 
against hearsay to (b) only and makes (a) to be a separate rule 
about testimonial qualification. In English law the rule is some- 
times used so as to include many other elements and so we need 
not carry the analysis so far as Mr. Wigmore has done, though that 
would have simplified our work very much. 


According to the majority of the commentators, section 60 em- 
bodies the rule against hearsay [though there are some who have 
pointed out the inadequacy of this view Cf. Mr. Justice Markby]. 
We-shall accordingly proceed to see, first, how far section 60 
embodies the rule against hearsay. 


Section II, Sec. 60 and the rule against hearsay. 


Amir Ali and Woodroffe JJ. say in their commentary on section 
60 (The Law of Evidence applicable to British India, p. 464) that 
section 60 enacts the rule against hearsay. 

Section 60 runs thus :—~ 

Oral evidence must, in all cases whatever, be directed ; that is 
to say: if it refers to a fact which could be seen, it must be the evi-. 
dence of a witness who says he saw it ; if it refers to a fact which 
could be heard, it must be the evidence of a witness who says he 
héard it ; etc. etc. . 
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Section 6o relates only to oral evidence and not to documents 
which, as defined in section 3, include written statements. The 
tules with regard to this class of instruments of evidence is contain- 
ed in sections 61-68. There are two sections among these which lay 
down exclusionary rules, namely, section 64 requiring the production 
of a document to prove its contents and section 68 requiring the pro- 
duction of at least one of the attesting witnesses to prove a document 
reuired by law to be attested (each of these rules is subject to a num- 
ber of exceptions). The English rule against hearsay extends to the 
most solemn document about the execution of which there is not 
the slightest doubt, namely, sworn statements in judicial proceedings, 
sealed documents, affidavits and the like ; and of the numeroug ex- 
ceptions to the rule against hearsay, only in a few cases is any special 
indulgence shown to written statements ; where the reasons for 
recognising the exceptions are present, namely, necessity for having 
the evidence and circumstantial guarantee of trustworthiness, even 
oral statements are freely admitted. 

It cannot be argued that a statute should not be so construed as 
to evade the statute and that, therefore, section 60 should be so 
construed as to apply to written statements for then the position of 
section 60 should be altered somewhere else and it should not be 
placed under the heading, “ oral evidence”. 

Even as to oral statements in Courts, section 6o does not make 
any distinction between an ordinary fact and a statement which is a 
very peculiar kind of fact, namely, a fact whose existence involves 
another fact or facts, namely, the facts stated ; and in connection 
with statements, section 60 does not distinguish between the pur- 
poses for which evidence of a statement may be given, namely, to 
prove the making of the statement or to prove the facts stated. The 
effect of this failure to distinguish between the purposes for which 
evidence may be given of a statement is to authorise the introduc- 
tion of evidence of a statement to prove the facts stated and thus to 
frustrate one of the main, if not the sole, aims of the rule against 
hearsay. Mr. Justice Markby brought out this Jefect of section 60 
in his notes on the Indian Evidence Act and Anir Ali and.Wodroffe 
JJ. quote his view without any dissent or even comment in p 466 
of their commentary (throughout this celebrated commentary runs 
a clear opposition between these authors’ own view and that tradi- 
tionally adopted), In p. 466 of their commentary, in a footnote, 
appears thus :—“In his notes on this Act Markby, J. says that the 
first font paragraphs of this section have been supposed to have 
been intended to exclude that kind of evidence which is called 
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hearsay but that for the reasons that he states it is difficult to 
beleive this, and moreover hearsay would not be excluded’ by. the 
language here used. For statements are facts and are so treated in 
sections 17,32. If, therefore, A, a witness, had been told something 
by Band A were asked what B had told him, the evidence of A 
would refer to a fact which could be heard, and A is a witness who 
says he heard it ; this section would, therefore, not exclude it. He 
states that the following universally recognised rule has been ` in fact 
omitted from the Act, viz. “ No statement as to the existence or 
non-existence of a fact which is being enquired inte made otherwise 
than by a witness whilst under examination in Court can be used as 
evidence.” Markby, Evidence, 32,53,19.” 


In order to be “ direct” under section 60, when the oral evi- 
dence refers to a fact which could be seen, or heard etc., it must be 
evidence of a witness who says he saw or heard it. Tt is doubtful 
whether the last “it” in the various explanatory paragraphs refers to 
the fact immediately deposed to, or the fact ultimately intended 
to be proved; if it refers to the fact immediately deposed to, 
evidence of statements by third persons will be freely admitted 
without any restriction; and if it refers to the fact which the 
evidence is ultimately intended to prove, the effect would be 
to exclude circumstantial evidence of things which could be seen, 
heard and felt. Mr. Justice Markby says about this f4 “This last 
it” is somewhat indefinite ; but I think that this “it” bas reference 
to the fact previously spoken of; and I think the fact previously 
spoken of is the fact deposed to, and therefore not alwavs the fact 
which it is ultimately intended by this section to exclude circum- 
stantial evidence of things which could he seen, heard and felt, 
though the wording of the section is undoubtedly ambiguous and at 
first sight might appear to have that meaning.” (Weel! Kanto v. 
Juggo 1874, 12 BI L R. App. 18,19). . 

The same conclusion may be arrived at in a different way. Sec- 
tion 60 does not apply to statements made out of Court.; these state- 
ments are facts as defined in the Act, and whether evidence can be 
given of them depends on whether they are relevant. Section 60 
applies only to a witness deposing in Court. Oral evidence means 
statements which the Court permits or requires to be made before 
it by witness in relation to matters of fact under enquiry, (section 3). 
It cannot be argued that as section 60 requires personal knowledge 
of witnesses as to facts deposed to in Court, it requires by implication 
personal knowledge of the maker of any statement wherever made, 
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if such a statement is submitted before the Court for then the posi- 
tion of section 6o would have to be altered to the chapter relating 
to relevancy. The fact that rules as to admissibility of statements 
made out of Court are laid down in the chapter relating to relevancy 
i, e. much earlier than section 6o (e.g. sections 32, 33 etc.) is all but 
conclusive on this point. If any doubt still lingers we may refer to 
the fact that while Mr. Stephen meets the argument that section rr 
may admit such statements, he does not at all refer to section 60 
(page 160 of his Introduction). 


That it was not the intention of Mr. Stephen to exclude evidence 
of statements made by persons not in Court but simply to insist on 
personal knowledge of a witness as to facts deposed to, will appear 
from what he says about the different meanings of the rule in page 5 
of his Introduction. He says if the rule means, “NO witness shall 
ever be allowed to depose anything which he has heard said by any 
one else”, the result would be “that no verbal contract could ever 
be proved, and that no one could ever be convicted of using threats 
with intent to extort money, or of defamation by words spoken, 
except in virtue of exceptions which stultify this rule,” This remark 
of Mr. Stephen shows that he did not distinguish between statements 
which were parts of the issue, statements used circumstantially from 
statements used testimonially (ñe. to prove the facts stated); the 
failure to distinguish between the various purposes for which a state- 
ment may be used led him not to teach what, according to Prof. 
Wigmore, is the rule against hearsay ; he confined himself solely to 
testimonial qualification of a witness on the stand. He goes on to 
say, “ Most of the exceptions indicate that the meaning of the word 
hearsay is that which a person reports on the information of some 
one else, and not upon the evidence of his own senses, This with 
certain exceptions, is no doubta valuable rule, but itis not the 
natural meaning of the words, hearsay is no evidence ; and it is in 
practice almost impossible to divest wordseof their natural meaning; 
In section 60 he intends to reproduce this sense of the rule with 
different words for reasons stated here. 


To sum up !—Section Go does not exclude statemetits made sut 
of Court, even though offered as proof of the facts stated ; as to state- 
ments made fz Court, it does not exclude written ones, and as to 
otal stitements in Court it refers only to the first link in the chain of 
aigument f.e, the fact which is immediately deposed to (which may ` 
be statement, oral or written). 


We have seen before that in his Introduction Mr. Sai speakg 
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. about some general rules of irrelevancy of which one is that state- 
ments made out of Court are inadmissible as proof of the matters 
stated. We shall next discuss how Mr. Stephen proves this general 
tule-of irrelevancy in his Introduction and see how far the language 
of the Act bears out his view on the subject as expressed in the 
Introduction. 

idih (Zo be continued). 

Jitendra Nath Das Gupta, M.A., M.L. 

Daca. l 


The Calcutta Law Journal. 
THE RULE AGAINST HEARSAY AND THE INDIAN 
i EVIDENCE ACT. (Continued,) 


Section TL, Mr. Stephen's Introduction and the rule agains? hearsay, 


From the rule that a statement in order to be admissible for the 
purpose of proving the facts stated must be made in Court by a 
witness subject to examination, it follows that statements made out 
of Court are inadmissible for the purpose of proving the facts stated, 
According to Prof. Wigmore, as we have seen before, the principal 
object of the rule against hearsay is to forbid the use of such state- 
ments as proof of the fact stated as such statements are not tested 
by cross-examination. With.regard to what Prof. Wigmore calls 
testimonial qualification, Mr. Stephen relies on section 60 but with 
regard to the use of statements made out of Court he seems to rely 
on the effect of sections 5-11. In page 159 of his Introduction he 
begins a discussion as to some classes of irrelevant facts which look 
like relevant ones and one of them consists of statements as to facts 
made by persons not called as witnesses. He does not even refer 
to section 60, He says that these facts are not relevant under sec- 
tions 6-11, both inclusive. The second paragraph of scction rz ad- 
mits evidence of facts which make the existence or non-existence of 
a fact in issue or a relevant fact highly probable or improbable. In 
page 160 of his Introduction, he says, “It may possibly be argued 
that the effect of the second paragraph of section 11 would be to 
admit the proof of such facts as these, It may, for instance, be 
said: A (not called as a witness) was heard te declare that he had 
seen B commit a crime. This makes it highly probable that B did 
commit that crime. Therefore As declaration isa relevant fact 
under section rr. This was not the intention of the section, as is 
_ shown by the elaborate provisions contained-in the following part of 

‘thé Chapter II (sections 32-39) as to particular classes of statements, 
which. are regarded as relevant facts either because the circumstances 
under which they are made invest them with importance, or because 
no better evidence can ba got. The sort of facts which this section 
was intended to include are those which either exclude or imply 
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more or less distinctly-the existence of the facts sought to be proved, 
Some degree of latitude was designedly left in the wording of the sec- 
tion (in compliance with a suggestion from the Madras Government) 
on account of the variety of matters to which it might apply. The 
meaning cf the section would bave been more fully expressed if 
words to the following effect had been added to it :— 


“ No statement shall be regarded as rendering the matter stated 
highly probable within the meaning of this section unless it is de- 
clared to be a relevant fact under some other section of this Act.” 


The reason why statements as to facts made by persons not 
called as witnesses are excluded, except in some specified cases (see 
sections 17-39), are various. In the first place it is matter of com- 
mon experience that statements in common conversation are made 
80 lightly, and are so liable to be misunderstood or misrepresented, 
that they cannot be depended upon for any important purpose un- 
less they are made under special circumstances. 


It may be said that this is an objection to the weight of such 
statements and not to their relevancy, and there is some degree of 
truth in this remark. 


In the first place it must be noted that in the illustration cited 
A’s statement must be proved by either oral or documentary evi- 
dence as A is not called as a witness and yet nothing is said as to 
this and hence the force of Mr. Justice Markby’s argument that 
there is nothing in section 60 against the admissibility of statements 
made out of Court, is admitted by implication,’ 

In the second place Mr. Stephen frankly admits that the objec- 
tion is to the weight and not to the relevancy, That hearsay is 
open to suspicion requires no comment and a party’s relying on 
hearsay may be said to raise a strong presumption against such a 
party in all systems of law. The unconditional rejection (subject to 
Some exception) is a peculiarity of English law. This peculiarity 
has in some cases been adversely commented on by some celebrated 
thinkers, Even in England this rule of uncondbtional-rejection is of 
recent ọrigin, originally, as Prof. Thayer has very ably pointed out 
in his Preliminary ‘Treatise on Eviderce that the jurors were men 
possessed of personal knowledge of the facts under enquiry and the 
position of witnesses was of no great importance ; that on account of 
‘gradual differentiation of functions, the jurors became purely judges 
whereas witnesses became required only to depose to facts falling 
under their senses (ib. p. 498). The maxim that only the best 
evidence may be given allied itself. with this notion about the 
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function of a mitness and gave rise to the rule against hearsay, 
There was no such rule of unconditional rejection in Rome where 
it was a matter for com ent by counsel ; Cicero in a case finds it 
necessary to warn the jury not to accept a statement as proving a 
fact because a witness says that he heard so (See S. Davidson- ' 
Problems of Roman Criminal Law—Ch. XVIII—Procedure in trial 
before jury). There is no such rule in systems of law not based 
on Common law ; one writer in America where the rule is recognis- 
ed brands it as an anomaly of English law. The question before us 
.18,—Does the Indian Evidence Act recognise such a rule of uncon- 
ditional rejection of statements by persons not called as witnesses, 
offered as proof of tne facts stated ? In order to answer this ques- 
tion properly, the distinction between (i) inference from a statement 
to facts stated and (ii) inference from a fact believed to exist to other 
facts, should be borne in mind. In pp. 54-6 of his Introduction, Mr. 
Stephen says that the process of inference from assertion (statement) 
to matter asserted (stated) cannot be affected by rules of evidence 
(p. 55) and that experience is the only guide on the subject (p. 57). 
He says, “ upon the whole it must be admitted that little that is 
really serviceable, can be said upon the inference from an assertion 
to the truth of the matter asserted. The observations of which the 
matter admits are either generalities too vague to be of much practical 
use, or they are so narrow and special that they can be learnt only by 
personal observations and practical experience. Such observations 
are seldom, if ever, thrown by those who make them into the form 
of express propositions. Indeed for obvious reasons, it would be 
impossible to do so. The most acute observer would never be able 
to catalogue the tones of voice, the passing shades of expression or 
the unconscious gestures which he had learnt to associate with 
falsehood” (ib. pp. 57-8). It say be argued accordingly that secs, 
6-11 of the Act, therefore, are not intended to deal with this kind of 
inference. That statements have, under some circumstances, a 
tendency to prove the facts stated, cannot be denied by any one ; 
oral evidence is based on recognition of this tendency ; oral evidence 
differs from other statements in being made in Court by a witness 
whilst under examination ; but this circumstan `e, namely, being made 
in Court whilst under examination may serve as a test, a measure for 
| the probative tendency but cannot create it where it does not exist ; 
or, at most, it may be said to increase the weight but certainly it cam 
not be said to create it, Hence as the Act impliedly recognises this 
_ tendency of statements to prove the facts stated, it may be argued 
that sections 6-16 do not apply to this kind of inference and that 
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the only rule of exclusion is that contained in section 6c which 
applies only to statements made in Court; and that therefore the 
discretion of the Court is not fettered by any rule in the Act, The 
answer will be that section 5 admits evidence only of facts in issue 
and relevant facts and that a statement made out of Court is a fact 
and, therefore, it must be a fact in issue or relevant (as defined in 
the sections of the Act, relating to relevancy) before it can be proved 
i. e. evidence may be given of it. A fact as defined in section 3 
includes a statement ; in several sections of the Act, statements are 
expressly said to be facts e, g. section 32(8) (there is an explanation), 
section r4 (Cf, ills. i & m) etc, ; in the Introduction (p. 159) Mr. 
Stephen speaks of statements made by persons not called as wit- 
nesses as trrelevant facts ; in proving the irrelevancy of hese facts, he 
meets the argument that may come in under sec. 11 by referring to 
the intention expressed in section 32 etc. ; he clearly admits that 
they are facts and that the notions of relevancy and irrelevancy are 
applicable to them. Statements are peculiar kinds of facts ; they are 
statements of facts f.e. facts of facts ; this peculiar kind of involu- 
tion distinguishes them from other facts ; they are also for this reason 
. instruments of proof ; the sources of error i.\ drawing inferences 
from statements to facts are different from those in drawing infe- 
rences from facts to facts. Mr. Phipson has strongly criticised the 
application of the same term, relevancy, to indicate both these 
‘kinds of inference. Mr. Phipson says, “ Some writers consider 
hearsay evidence to be excluded on the ground of irrelevancy. This 
view, however, ignores the circumstance that though a statement is 
a fact, it is one of a peculiar nature, being itselithe statement of a 
fact, and that the relevancy of such fact is governed by the same 
rules, whether it be stated on oath or not. Such statement, then, 
being one which, if made by a witness, would be perfectly relevant is 
when not so made excluded because it is wanting in the sanction and 
the tests which apply to sworn testimony and admitted only when, 
in respect of the persons making it, or of the circumstances under 
which it was made, there is some security for its accuracy, which coun- 
tervails the absence of those safeguards. Ihe doubt and suspicion 
attending it are a doubt and suspicion attaching to its accuracy and 
are wholly distinct from the reasons which exclude facts as not tend- 
ing to prove the matters in issue and are based on logical inference. . 
The rule of exclusion then beinga different rule and founded on 
different reasons, subject to exceptions which are related to the 
reason of that rule and not to the reason of the rules as.to rele- | 
vancy, itis only by an arbitrary use of the word “ relevant” that 
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the two classes of evidence can be included in the same cate 
gory.” 

Whatever obj ction we may have against the phraseology, there 
cannot be any doubt for reasons stated in the last paragraph that 
the probative tendency of statements come under sections 5-16 of 
the Act; hence, in order to answer the question, whether the 
Indian Evidence Act intends the unconditional rejection of state- 
ments made out of Court, for the purpose of proving the facts stated 
we have to consider the scope of sections 6-11. In order to prove 
that these are not admissible he takes the simplest type of such 
statements ; he does not seem to have had in his mind “ hard cases” 
which are said to make bad law ; but he has not laid down any 
specific rule of exclusion and therefore a case must be decided with 
the help of sections 6-11 and the other sections in the Act relating 
to statements made out of Court. 


In p. 160 of his Introduction Mr. Stephen says, as we have seen 
already, about section rr, “The sort of facts which the section was 
intended to include are facts which either exclude or imply more or 
less distinctly the existence of the facts sought to be proved.” This 
seems to show that though the effect of section 11 might be to 
exclude generally statements made out of Court, it is not to exclude 
them al unconditionally ; but to subject them to strict condition 
precedent, namely possession of a high degree of probative force. 
Here comes a curious turn in his argument which requires no com- 
ment. He admits that the language of section 11 is wider than he 
intended it to be and he says that the present form of the section is 
due to a suggestion from the Madras Government and he suggests a 
proviso which tends to make the rule against hearsay a sort of 
corollary to the rules of relevancy ; though section rr will exclude 
most of the statements made out of Court, not specially admitted by 
any other section, Mr. Stephen’s language here is such as to suggest 
that he thought that the rules of relevancy will exclude a// such 
statement except those which were specifically admitted by some other 
sections. The section begins thus—Facts mot otherwise relevant 
etc. and the proviso suvgested by Mr, Stephen but not enacted says that 
section 11 shall not make any statement relevant which is not rele- 
vant under some other section of the Act: (The conflict between 
the intention of the Act and the intention of Mr. Stephen which runs 
throughout the commentary of Amir Ali and Woodroffe appears 
in the footnote in p. 155 of their treatise. The authors or at any rate 
their editor points out, ‘It is to be observed, however that the 
section says, ‘ Facts nor otherwise relevant, i.e. under sections 
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6-10, 12 and subsequent sections, are relevant etc., while commenting 
on the proviso suggested by Mr. Stephen). On account of such 
remarks of Mr. Stephen, there is a good deal of divergence of opi- 
nion as regards the scope of section 11 (and section 7 which also is 
very wide in appearance), Hence we shall try next to construe sec- 
tion 11 in accordance with the general principles of construction. It 
may be noted here that in p 72 of the Introduction. Mr. Stephen 
says “Facts relevant under section 11 would, ín mos? cases, be rele- 
vant under other sections” 

It is nowadays an accepted principle of construction that evi- 
dence is freely allowable of all the circumstances which throw light 
on the statutes to be interpreted ; and the technical rules for exclu- 
sion of extrinsic evidence have lost their weight. As regards the 
admissibility of the history of an enactment the decisions, though of 
a somewhat conflicting nature, agree in this that they cannot over- 
ride the plain meaning of the statute (see Maxwell—lInterpretation of 
Statutes, 6th edition pp. 48-53). Chief Justice Hengham remarked 
in a case that he knew the meaning of a statute better than counsel 
ashe had drawn up the statute, so also Lord Nottingham, in 
interpreting the Statute of Frauds, said that he had some reason to 
know its meaning as the Statute had its first rise from him. 
Lord Halsbury, however, remarked in Milder v. Dexter, 1902, 
at LJ. Ch. 781, at p. 783, that the worst person to construe 
a statute isthe person who is responsible for its drafting, for 
he is much disposed to confuse what he intended to do with 
the effect of the language which in fact he has employed. So 
far as section 11 is concerned there is no room for discussion as Mr. 
Stephen plainly admits that the language is wider than he intended. 
The difference was therefore intentional and not accidental ; and 
there cannot be the slightest, doubt in principle as to the effect of 
Mr. Stephen’s own intention on the effect of the language of the 
statute. Mr. Stephen in his Introduction invites us to treat section 
1ras superfluous as he drafted it under undue pressure i.e, he- 
claims the function of the legislature ; he forgets that he was but 
only one of the members of the legislature and not the legislature 
itself. The rule laid down in several cases that itis “a very 
serious matter to hold that when the main object of a statute is 
clear it shall be reduced to a nullity by the draftsman’s unskil- 
fulness or ignorance of law” (Salmon v. Duncombe. 1886, 1x App. 
Cas., at p. 6343; Rex v. Vasey, 1905, 75 L.J.K.B. 117 etc.) does 
not apply here as it is not a case of an error in draftsmanship, 
but an intentionai departure from the personal wishes of Mr. 
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Stephen. Mr. Stephen attempts to lay down an exhaustive list, 
of positive rules of relevancy. The definition of relevancy given 
in the second paragraph of the rrth section is able to take the place 
of all the other positive rules about relevancy. There isa wide 
divergence of opinion as to the scope of section rr (and section 7). 
In p. 72 of his Introduction Mr, Stephen says that sections 6-11 
“enumerate specifically the different instances of the connection 
between cause and effect which occur most frequently in judicial 
proceeding.” This seems to show that he did not intend to lay 
down positive rules for af? possible cases but only for cases which 
most frequently occur in judicial proceedings. The tendency to pass 
from most cases to all cases so as to give the rules the appearance 
. of demonstrative (deductive) truths shows Mr. Stephen’s. fondness 
for metaphysicial subtlety in preference to concrete, actual experi- 
ence. For these various reasens, very different views have been 
taken of section rr. Mr. Whitley Stokes, a commentator on the 
Indian Code, says that “two of these sections are so drawn as to 
permit evidence of matter wholly irrelevant”; Mr. Cunningham in 
his commentary on the Act laments by saying about section rr, “If 
an improperly wide scope be given to the section, the latter might 
seem to contain in itself and to supersede all the other provisions 
of the Act as to relevancy”. On the other hand we find Mr. Justice 
Jardine, citing Mitter and Field JJ. saying, “Under the Indian 
Evidence Ac’, admissibility is the rule and exclusion the exception 
and the circumstances which under other systems might operate 
to exclude, are, under the Act, to be taken into consideration only 
in judging the value to be allowed to evidence when admitted,” 
(R v. Mona Puna, 1. L. R. 16 Bombay Series, 661, 668). Though 
this case relates only to the competency of a person (arrested and 
discharged) to be a witness, yet the remark is of general application; 
there are also decisions to the effect that in cases of doubt, a Judge 
should decide in favour of admissibility. 
` The bearing of this discussion as to the scope of section rr on 
the present subject is this—that Mr. Stephen wanted to put all rules 
of evidence as much as possible into terms of relevancy ard thought 
he could, in this way, to do away with the rules ‘of exclusion (e. g. 
rule against hearsay etc.); and the effect of the éaclusion of section 
11 and the omission of the rule against hearsay is to make Indian 
law wider thao English law and similar, in this respect, to the con- 
tinental systems of law. 

The difference between English law and Indian law on this point 
comes to this—that whereas in English all probative materials are 
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admissible unless positively excluded by some specific rule of exclu- 
sion, in India probative materials are admissible only when they 
come in under some specific rule one of which admits all materials 
which possess a Aig degree of probative force; Indian law: as to 
admissibility of evidence will’ thus appear, in some respects, to be 
stricter than English law as it requires, in cases not specifically 
provided for, a. igh degree of probative force and thus leaves the 
question of admissibility, in doubtful cases, to the discretion of the 
Court; whereas in some other respects, it will appear to be more 
liberal as some of the exclusionary ‘rules, namely, the rule against 
hearsay (so far as it unconditionally rejects all statements made out 
of Court offered as proof of the facts atated, subject to some wan 
recognised exceptions) is not recognised by the Act. 

We have so long been one with Mr. Justice Markby in our 
remarks about the Indian Evidence Act, that there is no express 
provision in it, co extensive with the rule against hearsay. We shall 
next pass on to Mr. Justice Markby’s seggestion that the chapter on 
relevancy in the Act is unintelligible without the assumption of a 
rule excluding statements made out of Court offered as proof of the 
facts stated. Has not such a rule been enacted by implication? 
` We next proceed to discuss the theory which says “ yes.” 


(Zo be continued). 


gp MEEPS Nath Das Gupta, M. A. M. Li 
Dacca 


_ THE CALCUTTA LAW JOURNAL 
SHORT NOTE 


PRIVY COUNCIL. 


Present: Lord Buckmaster, Sir John Edge, Sir Lawrence Jenkins 
and Lord Salveson. 


Monday, 23rd October, 1922. 
SHIBA PRASAD SINGH, | 
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u. : h 
RANI PRAYAG KUMARI DEBI AND OTHERS. . 
[On Appeal from the High Court of Judicature at Fort William i in Bengal. J 


Mr. W. H. Upjohn, K.C., Mr. Leslie De Gruyther,- K.C., Mr. A. M. 
Dunne, K.C., and. Mr. Kenworthy Brown, instructed by Messrs. Pugh 
and Co. for the Appellant, 

Sw George Lowndes, K.C., Mr. E. B. Raikes, Mr. B. Dube and Mr. T. 
Ameer Ali, instructed by Messrs. W. W. Box and Co. for the. Respondent. 

Mr. Upjohn :—If your Lordships, please. This is an appeal by special 
leave of the High Court at Calcutta from an order made by Mr. Justice 
Mookerjee and Mr. Justice Cuming pending an ap peal from the Subordinate 
Judge to the High Court in their appellate Jurisdiction, the effect of which 
according to.our view is this. I am appearing for the defendant in the 

ction. h et ay . 2 "e 
. Lord Buckmaster :—This is an appeal in an inter-locutory, proceeding, 
Mr. Upjohn :—Yes, my Lord, it is an appeal , from an ‘interlocutory 
order made by the Court of appeal pending the a ppeal. I appear for the 
Defendant. My learned friends Sir George Lowndes, Mr. Raikes, Mr. Dube 
and Mr, Ameer Ali appear for the three plaintiffs. The way in which 
the matter arose was this. The three plaintiffs aré the widows of a Raja 
named Durga Prasad Singh, I will call him the deceased Raja, who died 
so long ago as March 1916.. He was possessed of a very large estate valued 
in this action at. 100-lacs. of rupees. The great bulk of that consisted of 
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an impartible raj called the Jharia Raj, which was valuable as being the 
site of a large coal field. My client the Defend ant was his second cousin. 
I do not think there is any doubt that subject to suc h claims as the Plain- 
tiffs have if any to a widows’ estate at the time of the death my client. 
Shiba Prasad Singh was the next heir. The deceased Raja left a will under 
which it appears to be stated that my client took subject to provision 
for maintenance for the three widows who became the plaintiffs in the 
action, On the death of the deceased Raja no question arose.” My client 
as heir took possession of the Raj ; he was installed on the gaddi ; he was 
registered in the Government Register as the proprietor, and for some 
three years all went well. He was quite friendly with the widows. Two 
deeds were executed which afterwards came into controversy. So far 
as I can make out, they were only deeds to carry out the provisions of the 
will and really had not much effect. The deeds were carried ont. The 
widows each had Rs. 500 a month for maintenance and all went well; 
but suddenly in the year 1919, that is three years after the Raja’s death, 
three years during which my client was in possession of everything as heir, 
the widows suddenly raised the dispute that they were, so far as regards 
the Raj, entitled or, one of them because it was an impartible raj, to a 
widows’ estate, and that as to the rest of the deceased Raja’s properties 
there were some 12 or 13 lacs of rupees—they were self-acquisitions ; that 
the will was a forgery, the usual allegations in India were made about the 
will and that the widows were entitled to the self-acquired property as 
the heirs of the deceased, and accordingly they brought an action in March 
1919 just three years after the death claiming everything. 

Lord Buckmaster :—Claiming the widows’ estate in everything. 

Mr. Upjohn :—Yes, my Lord. Of course that involved ejecting me. 
That action went through the usual form and came on for trial in March 
of the year 1921. 17 issues were raised ; it is not material to go through 
them now. I cannot tell your Lordships how many days the trial lasted, 
but it was spread over five months from gth May to 30th September, I 
cannot tell your Lordships how many witnesses were called, but it is 
stated in the court of appeal that 24,000 documents were put in evidence. 
The Subordinate Judge gave his judgment on 3rd November 1921. We 
have some figures of the values menti oned in the Order so I can put, the 
result to your Lordships in a very concrete way. The Subordinate Judge 
found in favour of my client as to the impartible raj that the widow had 
no widows’ estate in that. With regard to the self-acquired properties 
he found in favour of the widows and the result was as stated in the judg- 
ment itself that my clients succeeded to the extent of 864 lacs out of I00 
lacs, about }ths. I am only troubling your Lordships with these details be- 
cause it is rather necessary to appreciate them in order to appreciate’ ‘the 
Order that was made against me from which I am now appealing. The 
plaintiffs succeeded ag to the self-acquired property consisting of 4 lacg 
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of small immovable properties, 34 lacs representing the value of a long 
.list of specific movable properties and 6 lacs of money, making 134 lacs 
altogether, and the. documents they complained of were set aside ; but the 
Will on which the documents were founded was upheld. From that 
judgment first of all the Plaintiffs, the three widows, appealed. 

Lord Buckmaster :—The effect of that judgment-as you have stated it 
would be simply to call into effect the terms of the Will as I understand it. 

Mr, Upjohn :—Not quite, my Lord. 

Lord Buckmaster :—Why ? - 

Mr. Upjohn :—They got some self-acquired properties. I have not 
seen. the will; it is not printed. - 

Lord Buckmaster :—Are they outside the Will ? 

Mr. Upjohn :—I do not understand that they took them. under the 
will. 

Leva Bucknasur :— lf they were outside the will that would be the right 
` order. x 3 

Mr. Upjohn :—Yes. 

Lord Buckmasier :-—If they were within the will they would havé gone 
with the rest of it. 

Mr. Upjohn :—They ought to have gone with the rest. The will has 
never been proved. It was supposed to be superseded by these two 
documents. Your Lordships appreciate that we are only appealing from 
an interlocutory order and we have not a very full Record. 

Sir George Lowndes :—My Lords, I think my friend is not quite correct 
in saying that the will gave the impartible raj to the defendant. The 
will was quite silent as far as we know on all those points ; it merely made 
provision for the maintenance of the ladies and gave them certain shares 
in the cash. 

Mr. Upjohn :—My friend may have some other information about it, 
but it does not matter. © 

Lord Buckmaster :—The will has been upheld. 

Sir George Lowndes :—Yes, my Lord. 

Lord Buckmaster :—The self-acquired property was outside the Will. 

Sir George Lowndes :—Yes, the Will did not deal with that. 

Mr. Upjohn :—My friend’s view is, I am quite willing to accept it 
„because it does not matter for this purpose, that the Will simply gave 
„maintenance, 

Sir George Lowndes :—Yes, with a share of the cash. 

Mr. Upjohn :—IJ do not want to trouble your Lordships with a lot of the 
details in the case. At all events there is a very long judgment, it occupies 
a great many pages of the Record, setting out what it is that the plaintiffs 
récovered: under that judgment. First of all the plaintiffs appealed. 

And here I went to give your Lordships a little more detail before we come 
to what is very important, On 15th November 1921 the plaintiffs 
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„appealed. That would be an appeal from the decision in my favour as 

-to the Raj. The record is in three parts, It would not matter very 
„much. if it was paged continuously, but unfortunately each Part has its 
own separate paging, so that it is a little’ awkward, I am told it is not 
our fault. .I need not trouble your Lordships with the grounds of the 
plaintiffs’, appeal. They give 7I-reasons so that it would take rather 
a long time to-go through them. 

Lord Buckmaster :—Did they’ challenge the Will ? 

Mr. Upjohn :—Y es, my Lord. 

Lord Buckmaster :—I understand that the judgment that is appealed 
from did no more than confirm the Will and declare that the self acquired 
property was outside its. provisions. 

», Mr. Upjohn Yes, my Lord. 
Lord Buckmaster :—And that: there was self acquired property. 
..Mr. Upjohn :—Yes.. = 

Lord Buckmaster i—-Then there is an see brought by the present- 

respondents on the ground that the will was bad. : 

| Mr.. Upjohn :—They alleged that the will was badand they also alleged 
that notwithstanding all that had been proved as to the character of the 
.taj, its impartible character, and that it never extended to females, that 
they have a claim to.a widows’ estate. 

Lord Buckmaster :—First of all they. seek to displace the’ Will and 
then to claim a widows’ estate in the impartible raj. 

Mr, Upjohn — Yes, my Lord, 
. 1 Sir George Lowndes — 1 do not think that is quite correct. The Will 
“does not touch the impartible raj at all. 

. Lord, Buckmaster :—Ii it does not touch the impartible raj or the self- 
dete property what does it touch? 

Sir George Lowndes :—It gives the widows a certain amount oF main- 
tenance and certain shares in the cash at the Bank. 

Mr. Upjohn :—My ftiend takes the view. that itis only fractional dhakes 

of a specific estate. 
"Sir George Lowndes :—Y es, 

Mr. Upjohn :—I will accept my friend’s view of that. Thè will did 
“not deal with these properties, and therefore the rights had to be considered 
apart from the Will, so that there was the dispute with regard to the raj 
which was the most important matter in question whether the widows 
or widow were or was entitled to a widows’ estate and also the dispute 
vag to the self acquired property.. On-15th November they presented their 
-appeal and-on ‘the same day although the appeal was quite ineffective, 

jt was not:properly:in Court because there wasno copy of the Decree lodged 
“and no-copies'of the documents.lodged as.required by Order 41, still:tHey 
-ät once- applied for an injunction against dealing with the property. : 
è your- Lordships would look at page 8 of-Part a.of the Record you will.see.in 
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terms the injunction that they asked for between lines 20 and.30, They 
ask for two injunctions. The first is the really important one against 
alienating or otherwise dealing with any portion of the property in suit 
pending the final determination of the suit. That seems rather a broad relief 
to ask against a man who was successful in the court below, that he is to be 
„restrained from dealing with the property awarded to him; but they 
did not stop there because on the same day, the 15th November, there 
being as your Lordships see no effective appeal, they went to two learned 
Judges who granted the further and wider injunction which is the subject 
of complaint here, Mr. Justice Mookerjee and Mr. Justice Cuming, and 
„at page 44 of the same Part your Lordships will see that those learned 
Judges exparte without any notice to the successful respondent (it is at 
line 15) ordered : “Meanwhile let there be.an ad ‘interim injunction res- 
training the defendant, his servants or agents in terms of paragraphs 17, 
27 and 37 of the Petition.” That takes us back to page 8. 

Sir George Lowndes :—No, it is paragraphs t, 2 and 3 of the Prayer of 
the Petition.. 

Mr. Upjohn :—I understood that. 

Lord Buckmaster i—-This was in the Court of appeal. 

Mr. Upjohn :--Yes, my Lord, and all that they had was the plaintiffs’ 
own statement of what had happened ; they had nto copy of the Order 
appealed from and no copy of the judgment (?) appealed from, although 
-Order 41 Rule 1 requires those documents to be brought in before there 
is an effective appeal: On-15th November 1921 they got an exparte in- 
‘junction preventing the Defendant from dealing with the property which 
had. been awarded to him, The next thing was the Defendant being a 
man who is without.means except his interest in this family property, 
they proceeded to enforce this judgment against him. “Now will your 
Lordships look at page 107 of Part I of the Record which shows the appli- 
cation then made. Will your Lordships look at column 10 to see what 
they did. Having restrained him from dealing with his own property ` 
under the judgment they ask with regard to what was awarded to them: 
 That-execution -proceedings may be taken on reference to the certified 
-copy of the decree filed herewith, and possession may be given to the 
„plaintiffs at first of the movable and immov able properties of schedule 
kha’’—those are the properties awarded to the plaintifis— and of the 
movable properties of schedule ga’’—those were also awarded to the 
-plaintifis, so there you get 4 lacs of movables and 134 lacs of immovables, 
“the possession. of those properties specifically—“' and that the plaintiiis 
may be given. possession by ejecting the defendant from the said properties 
or any one of them if necessary, and for the purposes thereof the necessary 
processes may be issued.” Then passing over two lines “ and an order 
may be passed for the.arrest under a warrant of the defendant for realising 


‘the aforesaid -decretal- amount of” 6'lacs of rupees odd. That is the 
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amount of the cash judgment in their favour—‘ together with interest 
and costs of execution.” 

Lord Buckmaster :—Does that mean that the defendant had taken 
possession of that property and misappropriated it ? 

Mr. Upjohn :—The defendant had been in possession all the time. 

Lord Buckmaster :—Does it mean he was a trustee and had taken the 
property ? How can you arrest people for realising debts ? 

Mr. Upjohn :—It is personal execution. They were asking for specific 
execution as to the specific property awarded to them and for execution 
against his person in respect of their pecuniary judgment. f 

Lord Buckmaster :—I do not understand the extent to wbich such a 
Writ is capable of being issued in India : Can it be issued exparte at any 
moment by any judgment creditor ? 

Mr. Upjohn :—At all events in this case the learned Judge required 
notice to be given. š y 

Sir George Lowndes :--You cannot do it without notice. 

Mr. Upjohn :—I am not suggesting that. If your Lordships will look 
at page 106 you will see that notice was given. 

Lord Buckmaster :—Is this a discretionary writ or must it issue as of 
right ? < 
Mr. Upjohn :—May I answer the question in a moment, 

Mr. De Gruyther :—It is order 21 Rule 37, 

Mr. Upjohn :—‘Notwithstanding anything in these rules where an 
application is made for the execution of a decree for the payment of money 
by the arrest and detention in the civil prison of a judgment-debtor who 
is liable to be arrested in pursuance of the application the Court may, 
instead of issuing a warrant for his arrest, issue a notice calling upon him to 
appear before the Court.” ` 

Lord Buckmaster :—It says “who is liable to be arrested ?” 

Mr. Upjohn :—Yes, my Lord. Then Rule 30 says :— 

in Every decree for payment including a decree for the payment of money 
as the alternative for some other relief may be executed by the detention 
in the civil prison of the judgment debtor or by the attachment and sale 
of his property or by both.” Then Rule 32 gives to the Court a discretion 
to hear the debtor before committing him and that discretion was exercised 
by the Subordinate Judge in this case. 

Lord Buckmaster :—It is the Code of Civil Procedure of 1908. 

Mr. Upjohn :—Yes. I want to pause for a moment. The position 
at this time was that my client was quite well known to be a man who was 
without means except this family property. If a man is a landowner 
and you take all his land from him he is a beggar. What they did was 
first, to prevent him by this exparte Order from dealing with the property 
which had been declared to be his, and secondly, to enforce their own 
judgment against him by casting him into prison. Their object was to 
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stifle any resistance to this appeal and prevent him from appealing himself. 
There were 24,000 exhibits. An appeal where you have 24,000 exhibits 
to deal with can hardly be effectually conducted in forma pauperis, still 
less so if the pauper isin prison, As I submit this was an obvious attempt 
to influence the course of justice by stifling the successful respondent in 
his resistance to their appeal and by stifling any appeal on his part from 
the Order against him. The matter first came before the District Judge 
on ryth December when he ordered notice to be given. That was in the 
exercise of his discretion under Rule 37. Then on zoth December he 
directed the application to be heard on 6th January, and on 6th January 
he got an order from the High Court. What had happened between 
20th December and 4th January was this: The Defendant presented his 
appeal from the judgment. He was more moderate than his opponents. 
He had only 61 reasons for reversing the judgment, and on the same day, 
turning on to Part 2 page 50, he made an application for a stay of execution 
pending the appeal. The prayer of that petition is at the foot of page 52. 
That came before another Court, and at pagé 68 an Order for a stay was 
made, and that was exparte. That is quite a regular proceeding, indeed 
it is the proper procedure under Order 41 Rule 5. 

Lord Buckmaster :—Up to that date the result was that the whole of the 
order was stayed. 

Mr. Upjohn :—Yes, my Lord. 

Lord Buckmaster :—Is that how it stands now? 

Mr. Upjohn :—No, my Lord, both those orders were interim orders 
and both were exparte. The stay your Lordships will remember on the 6th 
was produced to the Subordinate Judge and consequently he did nothing. 
There were then pending to the High Court, as the Court ‘of appeal, two 
applications, one by the widows for the injunction they wanted, and one 
by my client for a stay.. There was evidence filed and there is an immense 
amount of irrelevant matter in the evidence. What the widows said 
against my client was that he had granted building leases and secondly, 
he intended to commit waste by making agreements for mining leases 
at inadequate premiums. Our answér to that was this: I should like 
to direct your Lordships’ attention to this to show the attitude which 
we took up. Itisat page 74 of Partz. This is what the Defendant says 
he had been doing, paragraph 24: “It is not true that the defendant res- 
pondent has invited any application for settlement of coal] lands, but 
shortly after the termination of the suit in the lower Court many of the 
aforesaid people '’—those were applications for leases—‘‘ had paid money 
for getting settlement of coal-lands ’’—that means simple leases I think 
“from the Defendant, being fully aware of the likelihood of an appeal 
and with full knowledge of the risk they were running in paying money 
for settlement of lands pendente lite, and the defendant accepted the 
game on the distinct understanding that the transactions were to be entirely 
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at the risk of the applicants for settlement and without any prejudice to’ 
the rights, if any, of the plaintiffs’, That was a very fair notice'to give 
to the other side, but it was really unnecessary, because under section 52 
of the Transfer of Property Act (IV of 1882) an assignee pendente lite 
takes subject to the-litigation. Then paragraph 25: ‘‘ That I have been’ 
informed and I believe it to be true that owing to the discovery of coal 
in-the district of Hazaribagh and other places, the value of coal lands in the 
Jbaria estate is likely to fall considerably, and that if the advantageous’ 
terms offered now were not accepted the result would be an irreparable 
loss to the’ estate.’”’ May I remark at this stage that when the exparte 
injunction was granted no undertaking as td damages was taken from, the 
Plaintiffs. 

Lord Buckmaster :—Does not that follow out there!? 

Mr. Upjohn :—No, my Lord, there is a provision in the Order under 
the Code of Civil Procedure that there is a liability limited to Rs. 1,600 
unless the Judge’requires more. Here instead of it being Rs: 1,000 ‘it isa 
lac. j 

Lord Buckmaster :—Did not you move to discharge that exparte Ọrder ? 

Mr. Upjohn :—The two came on together. 

-Lord Buckmaster :—Did you move to discharge it ? 

Mr. Upjohn :—No, we did not move to discharge it. - 

Lord Buckmaster :—The exparte Order was a Rule and it came on I 
suppose for hearing with notice. i ' 

Mr. Upjohn :—Yes, we did not move to discharge the injunction. 

Lord Buckmaster :—There was no need. 

Mr. Upjohn :—No, unless we had wanted to get out of it earlier. Then 
that coming on on the Rule we let that matter take its course because 
we-were busy filing evidence and the time was wanted. The two Rules 
came before Mr. Justice Mookerjee and Mr. Justice Cuming on 9th February 
of this yéar, 1922, that is to say, the plaintiffs’ application or Rule for the 
injunction | and my ` application for a stay. Your Lordships will find 
their judgment i in part 2 beginning at page 129. oe 

Lord Salveson This is the Order ` you are s appealing from ? ` 

Mr. Upjohn — Yes. 

Lord Buckmaster :—The effect of the plaintiffs’ application was on 
the Rule should ‘be’ made absolute. 

Mr. Upjohn :—Yes, and my application was that the Order fora stay 
should be made’ absolute. On page 129 the two Rules are referred to’ 
and the judgment of the learned Judges begins at line 40 page 129. “ The 
subject matter of the litigation which has given rise to these two rules is'a 
very valuable impartible estate, referred to in the proceedings as the 

‘ Jharia raj. The last admitted owner, Raja Durga Prasad Singh, died 
on the 7th March, 1916. The three widows of the Raja commenced this 
suit on the 6th March, 1919, against Shiba Prasad Singh, who had' takefi 


A 


VoL, xxxvi) SHORT NOTE , 25n 


possession of the estate after the death of their husband. After a pro- 
tracted trial the subordinate Judge decreed the suit in part. The claim 
of the plaintiffs was decreed in respect of the immovable properties Nos. 1 
to 9 of Schedule (kha) to the plaint together with mesne profits. The 
decree further entitled the plaintiffs to movables and a large sum in cash ” 
~~that was 6 lacs—“The plaintiffs and the defendant were both dissatisfied 
with this decree ; each side has consequently assailed the decree by way 
of an appeal to this court. The plaintiffs have obtained a Rule calling 
upon the Defendant to show cause why an order for an injunction should 
not be granted to restrain the defendant, his servants and agents from 
(1) alienating or otherwise dealing with any portion of the property in suit 
ending the final determination of the suit. (2) Realising and appropriating. 
any money in respect of the money lending transactions mentioned in the 
Petition.” I have not mentioned those ; it is not very important matter, 
but we had succeeded in respect of those. The money lending transac- 
tions were held to be part of the family property. | 

Sir George Lowndes :—1 do not think that is correct. 

Mr. Upjohn :—I think so, but it is not material for the present purposes : ` 
“ (3) interfering with the possession of the plaintiffs of the three-storeyed’ 
building at Jharia or any portion thereof.” I dare say my friend will agree 
that No. 3 isa part of the 4 lacs of immovables. .The Rule further calls’ 
upon the defendant ‘‘to show cause why he should not be directed to make’ 
a full and complete discovery of the amounts invested by the late owner 
in money lending transactions’—that seems novel but nothing seems 
to have happened upon that—‘‘ and of all other properties left by him 
and deposit in Court or furnish security for all amounts realised.” The 
Rule finally calls upon the defendant to show cause “ why he should not 
pay to the plaintiff all arrears of maintenance and continue to pay the same 
month by month.” So that he was to be prevented from dealing with the 
estate out of which the maintenance arose but he was to pay the main- 
tenance ; “ The defendant, on the other hand, has obtained a Rule calling 
upon the plaintiffs to show cause why execution of the decree of the lower- 
Court should not be stayed pending the disposal of the appeals.: On each 
Rule an ad interim order has been made with a view to` maintain the 
status quo till the disposal of the rules. We have heard learned Counsel 
ori both sides with reference to the various affidavits’and counter affidavits 
and have further ascertained the history of the case by an examination of 
the judgment under appeal. We have come to the conclusion that, for 
the present, the following directions should be given and we order according- 
ly ’’—no reasons are given—— (1) That the Defendant do. deposit in this 
Court ”—your Lordships will notice this is not stated as a term on which 
he is to have a stay, it is a mandatory order upon him on which to arrest 
him if he does not perform it—‘' Within four weeks from this date, a sum 
of three and a half lacs of rupees which the plaintiffs will be entitled to 
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withdraw from Court, in whole or in part, in partial satisfaction of the- 
decree, upon, furnishing security to the satisfaction of this Court for such 

amount as may be withdrawn by them from time to time.” This Order 

does not in terms at all events give any stay. Had it been said :’We will 

give you a stay upon that term that would be another matter. 

Lord Buckmaster :-——Is not that what is meant ? 

Mr. Upjohn :—It may be. 

` Lord Buckmaster :-—Supposing it is what is meant you have in your 
hands something like 9 lacs of the personal property. 

Mr. Upjohn :-—If that is the true view I should not uate with No, (1). 

Lord Buckmaster :—-Let us see what the other side’say about it. Do 
you say there is a stay, Sir George ? 

Sir George Lowndes :—Certainly, my Lord. : 

Lord Buckmaster :—Are you willing that that should be made plain 
by saying that that is a condition of the stay as to the balance ? 

Mr. Upjohn :—If that is a condition of a stay which we can accept or 
reject I should not say a word about it. No. (2) isa very curious Order : 
“ That with a view to expedite the disposal of both the appeals the paper- 
book be prepared in the office of the Court (under such special arrange- 
ments as may be necessary) and that the entire cost of the preparation 
of the paper bodk ’’—this is an appeal'as to part of which at all events my 
client is responsible—‘ be paid into Court KY the Defendant in the first 
instance {within a time to be ‘fixed later) the‘ultimate allocation of the- 
cost to be determined by this Court at the time of the final disposal of the 
appeal.” 

Lord Buckmaster :—The explanation of that is that you are in posses- 
sion of the whole of the cash. 

- Mr. Upjohn :—I should not be under this order. 

Lord Buckmaster :—They would not have control of what was > deposited 
in Court, 

Mr. Upjohn :—-They are entitled to withdraw it on giving security. 

Lord Buckmaster :-—-They have to give security to repay the money 
that took out. 

‘Mr. Upjohn :—~Yes, my Lord, that is the explanation, but it is not worth 
occupying your Lordships’ time over. Then: “‘ (3) That within six weeks 
from this date the deféndant do furnish secprity (other than the imparti- 
able raj) to the satisfaction of this Court to the extent of five lacs of rupees 
for the dte performance of such decree as may ultimately be made in the 
suit ’’—so that they got 84 lacs of rupees partly in court and partly seonrity 
when the value of this judgment is only 6 lacs. ’ 

Sir George Lowndes :—13 lacs. 

Lord Buckmaster :—The value of the judgment is 13 lacs. . 

Mr. Upjohn :—4 lacs of moveables and 34 of specific immoveables, 

. Lord Buckmaster —And 6 lacs moneys in hand, 
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Mr. Upjohn :—Yes. I shall submit to your Lordships that it was 
much more suitable in order to bring about the hearing of the appeal that a 
receiver should be appointed. 

Lord Buckmaster :—That is what you and I would have arranged over 
here. But what has happened is that they have dealt with the moveable 
property which unless protected in some way or another may be disposed 
of pending the appeal, and the Court have protected it by providing that 
34 lacs are to come into Court and that security is to be furnished other 
than the impartible raj for the balance. 

Mr. Upjohn :—Yes, my Lord. , 

Lord Buckmaster :-—I do not know what the character of- the dispute 
is. If there is any reason to think this personal property may be disposed 
of it is not unreasonable to stay execution. 

Mr. Upjohn :—I submit- under the circumstances the proper order 
would be to appoint a Receiver, 

Siy George Lowndes :—We -asked for a Receiver, but Pe yiolently 
opposed it. 

Mr. Upjohn :—That is not in accordance with my instructions. - 

Sir George Lowndes :—We should be delighted to have a Receiver now. 

Mr. Upjohn :—A Receiver of the immovables ? : 

Sir George Lowndes :—A Receiver of the estate. 

Mr. Upjohn :—Now I see what my friend means in his statement. 
They wanted a Receiver of the whole property so as to keep me out of the 
possession of that which had been adjudicated.to me. 

Lord Buckmaster s— The real position is this, If-the character of your 
title to the impartible raj is so uncertain and hazardous that the Judges 
who tried the case, or those to whom their judgment is appealed, think it 
ought not to be in your uncontrolled power pending the appeal there is 
only one way of preventing it and that is by appointing a Receiver, 

Mr. Upjohn :—If a very strong case is made out. 

Lord Buckmaster :—Over here we should not consider that so much 
because that much be for the Judges in India to determine. 

Mr. Upjohn :—I submit there has been such a violent exercise of dis- 
cretion as to come within what has been said over here that the discretion 
is appealable. . ' 

Lord Bisckmuster :—I am not saying that your appeal is incompetent. 
But when it has been appealed we still have to consider why we should 
interfere with this question of the exercise of discretion by the Judges in 
India. - ‘ 

Mr. Upjohn :—Suppose No. (3) instead of being mandatory amd ett: 
forceable by execution it has been imposed as a term of the stay, so that I 
could accept it or reject it, be it so, one : 

Lord Salveson :—Would you object to No, (3) being expressed without 
the part in brackets ? 
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MY. Upjohn :—I think your Lordship has put your finger on my real 
objection. 

Lord Salveson :—The judgment gave you the impartible raj just as 
completely as it gave the widows a certain share of the immoveable and 
cash, 

Mr. Upjohn i¿—Yes, my Lord, that is the observation when I have got 
through this that I am going to submit to your Lordships. 

Lord Buckmaster :—The point is if you have a different thing you want 
to keep the matter in status quo so that ultimately each party may be 
fully satisfied as to their rights. If in point of fact the other side were 
entitled to the impartible raj then your giving the security of the impartible 
raj would give them no security at all. 

Mr. Upjohn :—I think that would impale the learned Judges and my 
learned friends on the other branch of the dilemma. I do not object 
to No. (4) “That the defendant do make over possession of premises No. 239 

“Lower Circular Road to the plaintiffs and also-of one of the motor cars 
decreed in their favour, and the defendant be restrained from interfering 
with the possession of the plaintiffs of the three-storied building at Jharia 
or any portion thereof, or of any fixtures therein.” Those are the pro~ 
perties which the plaintiffs recovered in the court below. I do not object 
to No. (4) of course it is subject to this that if the finding of the judge in 
their favour is reversed then the properties will come back to me. (5) is 
an injunction the like of which I do not think Ihave everseen This is 
aninjunction against the respondent appealing who has been successful in 
the Court below: “ That the injunction already issued be maintained so 
as to restrain the defendant from’ making alienations or entering into 
agreement to grant leases or dealing or otherwise interfering with the 
estate except with the express sanction of this court previously obtained 
after due notice to the plaintiffs.” On what ground can that be 
justified as against a respondent who has been successful in the court 
below ? 

Lord Buckmaster :—It is very like appointing a new receiver. 

_ Mr. Upjohn.:—Nobody is now in a position, without breach of this 
injunction, to deal with this estate. 

Lord Buckmaster :—You can go to the Court and ask them. 

Mr Upjohn :—Having regard to what we got under this order we 
do not think there is very much comfort in that. 

: Lord Buckmaster :—Is it quite so-plain that this is a cruel and hard 
case? If you go to the court and say : I want to deal with this property 
in this way and that way, it is all for the benefit of the estate. 

Myr, Upjohn :—Supposing I say: I want to deal with this estate. I 
have now to find lacs of rupees for the costs of this appeal : I have to find 
three and half lacs to pay into court: and I have found security for five 
lacs, and therefor I must give some security to anybody who will become 
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security for me, in other words for the purpose of this appeal I want to 
find something like twelve lacs of rupees, partly for the plaintiffs and 
partly for me. Why should not a man who says the property is mine and 
not only so but it has been held by the only court, before whom it has 
hitherto been discussed to be mine, be at liberty to make a mortgage for ten 
or twelve lacs of rupees on the footing under the Transfer of Property Act, 
that the mortgagee who advances the money does it at his own risk. 

Lord Buckmaster :—I gather that the objection is that this is in the 
nature of waster and that there are coalm ines which may be worked between 
now and the time when the appeal comes on very much-to the detriment 
of the estate, < 

Mr. Upjohn :—That is why I quoted the passage from the evidence 
at page 74. tf 

Lord Buckmaster :—I noticed that. ; 

Mr. Upjohn :—The defendant does not desire. to create any lease 
under which there will be any coal worked. Had this injunction been 
limited or if it were now limited to an injunction against committing 
waste I should not say a word against it because that is what the defendant 
himself said in his affidavit on the application. Wedo not desire to commit 
waste but what we do feel is this: we have this in evidence that before 
the trial which of course, was an expensive trial so long ago as April, 
1921 the reference is in page 2, pages 61 to 65 the three widows made a 
mortgage of their interest in part of this impartible raj for the purpose 
of raising money for the costs of the suit, and there is no injunction which 
will prevent them from making further mortgages of their interest if they 
succeed in establishing it to raise the costs of the: litigation. But they 
have been provided under this order with three and: a half lacs of rupeest 
subject only to the condition of finding somebody who will become secu- 
rity so,that the three and a half lacs will be repaid if they lose on the appeal 
as to the six lacs awarded in their favour : so that the plaintiffs are at absol- 
lute freedom in every way to raise.money for the security of their interest 
whatever it may be for the purpose of carrying on the appeal. But my 
client is put in this position, he has to find in cash eight and a half lacs of 
rupees and if he is to-go on with this big appeal with 24,000 exhibits he 
has to find money for his legal advisers, and by this order he is prevented 
from making any alienation except with the leave of the court. Why 
should a man who says this is my property do this, if I make an, alienation 
it will not affect the other side a bit. In the first place-there ig the section 
of the Transfer of Property Act. I am perfectly willing to give an 
undertaking that my client will not raise money for any body without 
giving specific notice of this litigation to the lender, but why should 

“this unfortunate man who has the burden of this enormous appeal upon 
his shoulders and who has nothing. whatever in the-world except his 
interest in the subject-matter of. this litigation be prevented from doirig 
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what, I should have, everybody was at liberty to do if he can find anybody 
to lend him money on the security of his interest, whatever it may be, 
taking the risk of his interest being null, not be at liberty to do it? 
` Lord Buckmaster :-—If the mortgage was a mortgage which did not 
‘create power in the mortgagee to cause waste would there be any objection 
to it? 

Mr. Upjohn :—I cannot conceive that there would be. 

Lord Buckmaster :—Is not the real thing that they are trying to prevent 
waste ? 

Mr. Upjohn :—Is it ? 

Lord Buckmaster :—Is not that what they mean to do? 

Mr. Upjohn :—They mean that perhaps, but they mean a great deal 
more : it is perfectly general making alienation coos with the estate or 
interfering with the estate, i 

Lord Buckmaster :—If the meaning were what I have suggested it would 
be very easy to modify those words. If the meaning is what you say this 
man cannot deal in any way with this property even though it was to 
restrain the man from obtaining the loans pending the trial. That is a 
‘much more severe order, < , 

. Mr. Upjohn —Clause (5) on page 131 says: “That the injunction 
already issued be maintained so as to restrain the defendant ” and so on. 
In order to see what clause (5) really is one has to look back on the injunc- 
tion already granted which is in the terms of the prayer at page 8. Will 
your Lordships look at page 8, line 20. He claims an injunction against 
“ (x) alienating or otherwise dealing with any portion of the property in 
suit pending the final determination of this suit (2) realising and appro- 
priating any money in respect of the above mentioned money-lending : 
transactions (3) interfering with your petitioners’ possession of their said 
three-storied building at Jharia or any portion thereof or of any fixtures 
therein,” 

Lord Buckmaster :—That was the immoveable property they have 
got. The only thing that would apply to would be the impartible raj. 

Mr. Upjohn :—Yes. The matter came before another Bench of the 
High Court. I will just finish reading this and then I will go to that. 
They felt the same diffiqnlty, The Bench of the High Court which granted 
this leave obviously. had a doubt whether there was any power to make 
this order, 

Lord Buckmaster :—Clause (5) is a distinct thing subject to a different 
kind of argument to the others. (1) and (3) only appear to be the 
conditions upon which execution is to be stopped as against you and relate _ 
to property you have in hand which, according to the existing decrees, | 
is the property of the respondent. 

Mr. Upjohn :—I accept that my Lord. If your Lordship will modify - 
the'form of it so as to make it plain that there is a stay. 
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Lord Buckmaster —There is no trouble about that because your 
opponents assent to that. 7 

My. Upjohn :—My friend assents to that. 

Lord Buckmaster :—The whole thing is (5). 

Mr. Upjohn :-—Yes, my Lord. 

Sir George Lowndes :—Might I make a statement with eee to No. sale )? 
We have never regarded that as meaning what my friend Mr. Upjobn 
says,—restraining them from ‘dealing with other than the corpus of the 
estate. We have left them in full possession of the whole income, ten lacs 
of rupees a year and we do not object to their receiving the whole of the 
income. What we do object to is to their wasting the corpus of the estate. 

Mr. Upjohn :—My friend may take that view here. 

Lord Buckmaster :—He says if that is not plain he will make it plain. 
I did not see that No. (5) really affected you with regard to the income. 

Mr. Upjohn :—It says “ or otherwise interfere’ with the estate.” 

Lord Buckmaster :—That is a mistake of using those general words. 
What he says is you may keep the income which is ten lacs a year. 

Mr. Upjohn :-—~My friend puts it in this way now but we have some 
evidence about that. The income is now falling off on account of competi- 
tion of other coal lands. 

Lord Buckmaster :—However much it falls of it is very big. 

Mr. Upjohn :—Yes. 

Sir George Lowndes :—-You have had it for six years. 

Mr. Upjohn :--What we have to do is to find at once if we wanta stay, 
eight and half lacs with the cost of the paper book. 

Lord Buckmaster :—That you can find out of the money there is which 
you have, the six lacs in cash. 

“Mr. Upjohn :—To the extent of six lacs, yes. 

Lord Buckmaster :—The other is moveable property. 

Mr, Upjohn :—Three and a half lacs is moveable ,but that is not cash 
in hand. That will not help us to raise the money to go into court or to 
give security for the five lacs under paragraph (3). 

Lord Buckmaster :—You have to pay three and a half lacs into Court 
and then you have to pay for the preparation of the paper book, what- 
ever it is, 

Mr. Upjohn :-—That will be about fifty thousand rupees call it four 
lacs together. But how am I to get security ? I am not allowed to offer 
the security of the raj ; that is excluded and I quite appreciate a8 between 
me and the plaintiffs that is not a desirable security to them, but then 
I have to get somebody to become security on my behalf under (5). 

Lord Buckmaster :—Why do you not deposit your 34 lacs of immovable. 
property. No doubt they would be quite contented with that. 

Mr. Upjohn :—-Perhaps they would like a receiver. Your Lordships 
will see what this sort of thing is by looking at page 91. It is jewellery, . 
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motor cars, billiard tables, and so on. That is at page ot of part r, It 
is a schedule to -the Order. 

Lord Salveson :—-Are you willing to be restrained from dealing with the 
other movable property ? l 

Mr. Upjohn :—Yes, I am willing to put it into any warehouse that can 
be agreed upon in joint names and let it be insured if that will relieve me 
from finding three and a balf lacs of rupees, which is the estimated value 
of it, Then there are a few horses and buffaloes. Taken quite generally 
the only really valuable things are articles in a very small compass indeed. 
I am perfectly willing to put those in a warehouse in joint names and let 
them be insured pending the final determination of the appeal. 

Sir John Edge :—~What above the buffaloes and the horses ? 

Mr. Upjohn :—Perhaps the buffaloes and horses could be sold. One 
must pass to page 94 to see what they recovered. There is another schedule 
on pages 96 and 97. They are small things. 

Lord Buckmaster :—Personally I should have thought your opponent 
would have been very glad to have had all these things in Court. He 
does not appear'tohavedoneso. He appears to have accepted in its place 
Orders (7) and. (2) and (3) which are the conditions of a stay of execution 
against you but having that we pass on to No. (5). With regard to No. (5) 
if you are left in uncontrolled receipt of the rents and pro fits of this-_ property 
how really are you burt? The extent to which you are hurt is that you 
cannot grant a lease which if the appeal goes against you would be bad. 

- My..Upjohn :—I understand that the lawyers are quite satisfied about 
my title. I am told that there would be no difficulty about raising the 
money on proper terms. There is evidence that the income has fallen off, 
but even taking any figure approaching what my friend mentions it does 
not enable me to produce ten or twelve lacs on the spot. That is what 1 
havetodo. Probably no one will go security for me except as a mortgagee, 
so that I have.really to find nine lacs under clauses (1) (2) and (3) or-four 
lacs for my own costs. 

Lord Buckmaster :—You can get rid of (1) (2) and (3). 

Myr: Upjohn :—Then I go to prison. 

. Lord Buckmaster :-—Why, if they are satisfied you will not go to prison. 

Mr. Upjohn :—I could not satisfy them. 

Lord Buckmaster :—You have the money, 

Mr. Upjohn :—No, I have. not indeed. That is the very allegation 
they make’ against me. 

Lord Buckmaster :—-What have you done with these six lacs of rupees ? 

Mr. Upjohn :—Your Lordship knows about income in England, I will 
read their own statement about it in part 2 at page 126. They say I have 
nothing except my interest in these properties. I do not think anybody , 
has taken upon themselves to say that I get ten lacs or anything like it 
a year.. There is a passage in which my client or his agent points-0ut that 
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when you bave paid the Government Revenue and the other outgoings 
there is nothing like that. I think the ten lacs of rupees is on the footing 
that there is development of the coalfields. We do not desire, pending 
this appeal, to grant leases which involve waste. I know very much 
the way in which your Lordships would look at it, namely that the pro- 
perty must be preserved ‘without injury for the victor in this litigation. 
My client said he did not seek to commit waste or to grant leases. 

Sir John Edge :—-Who has been in possession of the immovables ? 

Mr. Upjohn :—The Defendant has been in possession. 

Sir John Edge :—-That is your client ? a 

Mr. Upjohn :—Yes. f 

Sir John Edge :—-What has he done with them ? 

Mr. Upjohn :—I remember reading a passage in the evidence in which 
it is stated that there really is not v ery much coming in. 

Sir George Lowndes :—-At the bottom of page 27 we state that the 
income is ten lacs and you reply to that and do not deny it. 

My. Upjohn :—This is a statement in a petition that the income amounts 
to about ten lacs a year which has been misappropriated by the defendant. 
There is some evidence by the defendant. l 

Lord Buckmaster :—This is the position as it strikes me. The learned 
judges in India before whom this case has to come regarded this as a 
hazardous litigation. They do not think that your title under the decree 
as it has now been made is so certain that they ought to leave you in 
control of this estate, so they attempted to make an order which will 
protect everybody in case the present decree is overthrown. How can 
you do it other than by some such Order as this or by appointing a 
receiver? It looks as if the real meaning of No. (5) was to appoint a 
man who has the property as receiver. It would be much more onerous 
against you if you were in fact appointed receiver because you would be 
accountable for the income which you are not now. 

Mr. Upjohn :—Appreciating that, my point is this. Supposing I were 
appointed receiver and manager, or supposing a stranger were appointed 
receiver and manager where is the jurisdiction? And even if there is 
jurisdiction where is the reason for preventing me from dealing with the 
interest which I claim at my own risk ? How does jt affect the Plaintiffs 
or the estate. It very much hampers me, and that is the whole object of 
getting this Order from the learned Judge. It puts me in the position ` 
of having to find eight and a half lacs of rupees otherwise no stay. If 
I accept a stay upon those terms where am I to raise the eight and a half 
lacs? It really does not help me to say at some time or other you will 
collect the income. The answer is I want eight and a half lacs at once, 

‘otherwise there is no stay, and I shall then be sent to prison because there 

is still pending an application for execution against me by committing 

my person to prison. Your Lordships remember that at page 106 the 
3 
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application for execution stood over pending the stay. If I do not accept 
the terms of the stay, or if I do not comply with the terms of the stay, 
the stay goes.. Therefore the application would be restored and I shall be 
committed toprisén. That, of course,issuch a hampering of me in the 
“way ofconducting the appeal that justice is not likely to be done on the 
.appeal, and we say that is the object of all these proceedings, cleverly 
contrived by clever lawyers and vakils out in India. On the other 
hand I desire to comply with the terms of the stay and to find the 
eight and half or nine lacs. It is no good, with all deference, to say: > 
You have bad the money in years gone by. This man, I suppose, 
considered that he had a good title, and I presume, like other people 
in his position in India, he had been badly hit by many circumstances 
and probably has spent the rest. The answer is he has not got it. 

Lord Buckmaster —He has still a perfectly good security unaffected 
by the Order of the Court, 

Mr. Upjohn :—That is all I desire to do, but under this order I cannot. 

Lord Buckmaster :—You can mortgage your income. There is nothing 
to prevent your doing that. i 
Mr. Upjohn :—I am restrained from making alienation or dealing 
with the estate. That is the point of my objection. 

Lord Buckmaster :—-That means the corpus of the estate. 

Sir George Lowndes Yes, Weare quite willing to have it made clear. 
We have always understood that. 

Lord Buckmaster :—Sir George Lowndes is quite willing, it would be the 
‘corpus of the estate. That leaves you plenty of power to raise money. 

Mr. Upjohn :—That may help me a little. 

Lord Buckmaster :—It helps you a great deal. 

Mr. Upjohn :-—-Why should I be restrained from dealing with my 
interest in the corpus ? 

Lord Buckmaster :—-I will tell you why, because the Court before whom 
this matter has come think the title is so hazardous that it ought not to 
be the subject of the mortgage. 

Mr. Upjohn -—-What jurisdiction is there to do that ? 

Lord Buckmaster :—There is always the jurisdiction to stay execution. 

‘Mr. Upjohn :—T.his is not under the stay of execution. 

Lord Buckmaster :—-It is equivalent to a stay of execution with regard 

to rea] estate. 
ı Myr, Upjohn :—See what that will do. This matter was discussed I 
know not on how many days during five months and there is along judg- 
ment printed in the Record extending over 50 pages. In the end the only 
judge who has really considered the matter held I was entitled, Then 
the learned judges who did not have the evidence before them, they have 
bad a number of statements made by hearsay by the Agents of the parties 
.on the one side and the other for the purposes of this application, reversed 
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the finding of the judge below. What jurisdiction is there to do that? 
They say this matter is so doubtful that you are not to be treated as having 
money. Iam going to put it in this way. What prejudice can happen to 
the plaintifis, what possibility is there of their being deprived of the fruits 
of their appeal by my being allowed to do what every person claiming 
property is entitled to do, namely deal with his interest for what it is 
worth. I venture to think not one of your lordships has ever heard of a 
case in which a man was restrained from dealing with his own beneficial 
interest for what it was worth. I can understand an injunction ‘against 
alienation going against a man who has a legal estate and can convey a ' 
better title to his alienee than he has himself, anda title which may prejudice 
the real owner, < . 

Lord Buckmaster :—-Is it outside your experience that receivers have 
been appointed of the rents and profits of real estate pending an appeal ?. 

Mr. Upjohn :—No my Lord, but that would not prevent other people 
to the appeal from dealing with their interest, whatever it is. 

Lord Buckmaster :—Sir George Lowndes seems quite willing that that 
may be done. It would be a much more onerous order for you if you were 
appointed receiver, because the receiver immediately becomes accountable 
for the rents and profits. 

Mr. Upjohn :—My learned friend Sir George Lowndes before he could 
persuade your Lordships to grant an Order would have to paver you 
as to the character of the claim on both sides. 

Lord Buckmaster :—If this matter wore in the Courts here anda receiver 
had been appointed by the Court of Appeal it would. be almost ‘impossible 
for the House of Lords to interfere with that pending the appeal to them 
unless it could be shown that there was some appalling miscarriage of 
justice which had taken place. 

Mr. Upjohn :—I put it in this case that there will be an appaling 
miscarriage of justice, 

Lord Buckmaster :—You say this man will be gravely embarrassed 
but it does appear to me that they have left you less embarrassed than, 
they. might have done had they proceeded strictly and granted a stay 
of execution with regard: to the movable estate and granted a receiver.of 
the rest. 

Mr. Upjohn.:—I do not know of any case in whic the Court of Appeal 
has appointed a receiver against a successful respondent, unless upon some 
evidence of damage to the estate. . : 

Lord Buckmaster -That is for the Courts below, This is mining 
property: These people if they succeed may find adverse PENERE in 
and have to get them out again. 

« Mr. Upjohn :-—Any mortgagee. pending this litigation under the Transfer 
of “property Act takes subject to the Plaintiffs’ title; he is. made a party 
to it and the Order goes against him. He is made a party to the appeal, 
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and the same order is made against him as against the respondent. It 
cannot affect the Plaintiffs whether they have a claim for eviction against 
AorAand B. Can any suggestion of that sort really countervail a man’s 
tight to deal with his interest ? 


Lord Buckmaster :—If the point really is if it is hazardous leaving you 
in undisputed control and possession of the rents it does not appear to me 
to be a very hard thing. 


Mr. Upjohn :—Before I deal with it further I should like to read to your 
- Lordships what the other Bench said about this order. 


Lord Buckmaster :—Supposing that is the effect of the Order what 
is the jurisdiction of this Board to entertain the appeal ? 


Mr. Upjohn :—That is under clause 40 of the letters Patent and Article 
109 Clause C of the Civil Procedure Code. 

Lord Buckmaster :—I am assuming now that this is a discretionary 
Order which has been made by the Court of Appeal to preserve the pro- 
perty in status quo. 

Mr, Upjohn :—I thought your Lordship meant what was the jurisdic- 
tion to appeal from an interlocutory order. 

Lord Buckmaster :—Only on the assumption that the Courts here have 
issued this order for the purpose of preserving in tact the subject of the 
litigation in any event, what power is there for us then to interfere ? 

Mr. Upjohn :—I have only been able to find some English authorities 
about this, — 

Lord Buckmaster -—-Is not the matter more difficult when yon are deal- 
ing with appeals from native Courts to this Board ? 

Mr. Upjohn :—I do not know whether it is going to be disputed that the 
appeal is competent to the Board ? That being so the question is on what 
principle will the Court interfere. For the moment I am assuming that 
it is pure discretion. l 

Lord Buckmaster :—There are two things. The first question is whether 
such an appeal should be brought. The second question is even assuming 
it could be brought is it such an appeal as in accordance with the usual 
practice of this Board, the Board would entertain ‘and interfere with the 
Order made, ‘Those are two distinct questions. 

Mr. Upjohn :-—Yes. 

Sw George Lowndes :—I do not propose to argue this saint now though 
I think*it is very doubtful whether the appeal is competent. 

Lord ‘Buckmaster :—You propose to base your case upon the other 
question, assuming the appeal lies is this such a case-in which the Board 
would hear an appeal ? : ` 

Sir George Lowndes :—-Yes, that is it. ` 

Mr. Upjohn :—I say first of all there is no jurisdiction in. the Court 
of Appeal to make an Order preventing a successful respondent from 
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dealing with such an interest as he has in the subject matter of the liti- 
gation. 
Sir John Edge :--A successful respondent who is not appealing. 


Mr. Upjohn :—Who is appealing as to part. For this purpose Iam not 
dealing with the appeal where he is an appellant because there he has a 
stay and your Lordships are going to modify the language of the order 
so as to bring it in accordance with the jurisdiction, I was only dealing 
now with him as having succeeded in the Court below in establishing his 
title to the raj. - That decision is impeached on appeal, and therefore to 
that extent he is the successful respondent. My first submission then is 
that there is no jurisdittion to prevent him from dealing with such interest, 
if any, as he has. 

Sir Lawrence Jenkins :—Does it not strengthen your position to some 
extent that you were in possession before the litigation ? 


Mr. Upjohn :—I am much obliged to your Lordship. After all this 
‘defendant took possession without any question on the death of the de- 
ceased Rajah, he was installed on the gaddi, was registered in the Govern- 
ment Register. I suppose these ladies fell under the advice of some 
lawyers and commenced this litigation exactly three years almost to the 
day after the defendant had been in undisturbed and undisputed possession 
of all that is now in dispute. _ . 

Lord Salveson :—His title is absolutely to the land in question ? 

Mr. Upjohn :—Yes, at present. He is absolutely entitled to the raj. 

Lord Salveson :—-I do not myself very well see how the Plaintiffs 
would derive any advantage from this because whatever you do with 
regard to this property will not be binding upon them if they are found 
to be entitled to the heritage, and the land cannot run away. 

Sir George Lowndes :—But the coal does. 

Mr. Upjohn :—I have offered to undertake to do no act of waste and 
to sign no document which will authorise any act of waste. That is why 
I read my evidence before the case came before the learned Judge at all. 

Sir John Edge ;—-What is to become of the royalties from the coal 
thines if you receive them. 

Mr. Upjohn :—We are not proposing to grant mining leases. 

Lord Salveson :— Will you give that undertaking ? 

Mr. Upjohn :—We offered the undertaking but they granted the 
injunction. If I may answer your Lordships’ question : * What is the 
benefit to them? Legally it is none, because of section 52 of the Transfer 
of Property Act. The real benefit to them, the benefit for which these 
applications have been made, the application for the injunction and the 
application for execution is that they are seeking to put this man in a 
position in which he will not be able to make his case effectively in the 
Court.of Appeal. : i 
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Lord Salveson :—In order to stifle opposition, if that is the object 
it would be a very hard case. 

Lord Buckmaster :—-Hlow can you make that out on the face ‘of the 
figures. If you are in receipt of 10 lacs of rupees how can it be said you 
are prevented from appealing ? 

Mr. Upjohn :—There is no evidence that I am in receipt of ro lacs. 

Lord Buckmaster :—There is evidence of that. 

Mr. Upjohn :—No, my Lord, there is not. The witness only says he 
is informed as to that. 

Sir George Lowndes :—They reply to that actual paragraph in their 
affidavit and they do not deny that the estate is worth 10 lacs of rupees 
a year. That I submit is almost conclusive. 

Lord Buckmaster :—For interlocutory purposes it is strong at any 
rate. | ; 

Sir George Lowndes :—-That statement is at page 27. The reply is 
at page 98 paragraph 69. 

Lord Salveson :—I understood Mr. Upjobiis s view was s that he cannot 
find 84 lacs now although he may have 10 lacs of income. 

Mr. Upjohn :—I think my friend is incorrect. The paragraph he refers 
to deals with a different matter altogether. 

Sir George Lowndes :-—No, that is in reply to a paragraph where this 
statement is made. 

Lord Salveson :—Their statement is that the Respondent has no pro- 
porty apart from the heritage.. 

Sir Lawrence Jenkins :—I see that is stated at page 4 of your Case 

which quotes from the Record. 

My. Upjohn :—I am obliged to your Lordship. 

Sty Lawrence Jenkins :—It is page 142 paragraph 30. . 

Mr. Upjohn :—J am obliged to your Lordship, that is the paragraph 
and this of course is verified at the foot of page 142. “ That moreover 
as your petitioner has recently had to meet heavy demands of Government 
and other public bodies, there is not sufficient money in your petitioner’s 
hand, and on account of labour strikes and railway strikes the income 
has already begun to fall and your petitioner apprehends further fall in the, 
near future as the income principally consists of royalties on despatches 
of coal, nor is it possible for your petitioner to raise any money on account 
of the restraints imposed upon him, and under these circumstances your 
petitioner is-seriously hampered in the prosecution of his appeal and in 
his defence of the appeal of the plaintiff.” | 

Lord Salveson :—Is not your point in presenting this appeal so that 
you will be free to execute a mortgage over the real estate on the footing 
that the mortgagee will take the risk of the issue of the appeal? That 
will do no harm to the Plaintifis so far as I can see. | 

Mr. Upjohn — Your Lordship remembers that in his evidence- which 
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was before the court he expressly said that he would give notice to every 
party so that there should be no question whatever about it although in 
truth nothing depends upon notice, because you have the provision of the 
Act. At Page 74 of Part 2 it says that the defendant accepted certain 
arrangements “ on the distinct understanding that the transactions were 
to be entirely at the risk of the applicants for settlement and without any 
prejudice to the rights, if any, of the Plaintiffs.” I am perfectly willing 
because I do not in the least want to do anything which will be unfairly 
. prejudicial to the other side to give an undertaking that in any mortgage 
or other alienation that the defendant makes he will give notice to the 
party with whom he is dealing of this litigation and expressly provide that 
the dealing is without prejudice to the rights, if any, of the plaintiffs in the 
suit. How can they be entitled to ask the court, and how can the court 
have jurisdiction to grant an injunction preventing a man from dealing 
with that which is indisputably his own, namely, his chance of succeeding ? 
In effect that is all the mortgagee will get, a mortgage of my client’s chance 
of succeeding or his chance of retaining the benefit of the judgment he has; 
What jurisdiction there is to prevent a man from dealing with that which 
indisputably is his own I cannot conceive, nor indeed could the learned 
Judges, the Chief Justice and Mr. Justice Richardson. 
Lord Buckmaster -—The point is, is it indisputable ? 
My. Upjohn :—The chance of keeping it is indisputably mine. 
Lord Buckmaster :—-The chance of keeping property is no property at 
all. 
Mr. Upjohn :—In substance if I say “ I am the owner of property, 
that property is in litigation, will you lend me 10 lacs of rupees on my 
interest in that property whatever it may be? But mind you it is the 
subject of litigation and you must take subject to the chance. of the ap- 
peliant’s reversing the judgment below,” why should not I not be allowed to 
doso. Assuming a man becomes an assignee pendente lite he can be made 
a party to the appeal. If he is committing waste an injunction can be 
obtained against him at once. If he takes possession without committing 
waste it is immaterial to thé plaintiff whether the property is in possession 
of the mortgagee or not. I have offered already an undertaking not to execute 
any lease and I will extend that to a mortgage or,any other disposition. 
Lord Salveson :—Do you feel confident that you will get some-body 
to lend on this security ? 
Mr. Upjohn :—Yes, my Lord. 
Lord Buckmaster :—Would you be prepared to limit that to what is 
called a simple mortgage ? 
Mr. Upjohn :—As distinguished from a unfructuary mortgage ? 
Lord Buckmaster :—Y es. 
Mr. Upjohn :—Y es, My Lord. 
vir Lawrence Jenkins ;—So that possession would not pass, 
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Mr. Upjohn -—Possession would not pass until default. 
Sir George Lowndes :—Then you would default.at once. 


Mr. De Gruyther :—In a simple mortgage you do not get possession at 
all. - 

Lord Buckmaster :—The point is whether it is to be so arranged that 
possession cannot be had as against the other side. That is the real point. 


Mr. Upjohn :—When I said unt il default I was wrong. ‘ Sir Lawrence 
Jenkins has corrected me. IfI execute a simple mortgage if I remember, 
Tightly a case which was discussed before the Board not very long ago, 
the only remedy of asimple mortgagee is by an application for sale. 

Lord Buckmaster — Yes. 

Sir George Lowndes :—But the mortgagee can always give him posses- 
sion. That is why he is restrained from mortgaging. 

Mr. Upjohn :—Ilf my friend is so alarmed about it I will undertake not 
to give possession to any mortgagee. 

Lord Buckmaster :—Does not this meet most of your difficulties? If he 
undertakes to execute nothing but a simple mortgage and not to give 
possession to the mortgagee you are not hurt, are you? 

Sir George Lowndes :—Yes, I think that means this, that if he chooses 
to put the mortgagee in possession under a mortgage the mortgagee is en- 
titled to say against me when I come to the estate: Iam in possession un- 
der a mortgage. 

Lord Buckmaster :—But he undertakes not to do that. 

Sir George Lowndes :— His undertaking is not worth the paper it is 
written on. 

Lord Buckmaster :—He can be sent to prison at once. 

Sw George Lowndes :—But I lose my property. 

Lord Buckmaster :—Indeed you do not. 

Sir George Lowndes :—If I find a mortgagee in possession I shall have to 
turn him out. 

Lord Buckmaster :—It is obvious that the mortgage is worthless in 
that case and the man would go to gaol pending the appeal. 

Sir George Lowndes :—There is no question about that. 

Lord Buckmaster :—If he breaks his undertaking. 

„Sir George Lowndes z hope there.is no question about that. 

. Mr. Uphohn :—You tried to send him to gaol. 

Lord Buckmaster :—I sincerely hope that when an undertaking is given 
to the courts in India there is prompt and summary punishment for the man 
who breaks it. 

Mr. Upjohn :—I desire that what I am askidg your lordships to say 
should be made absolutely binding. 

Lord Buckmaster :—I want to see how you are hurt if that is done. 

Sir George Lowndes :—I am hyrt because my clients are ladies who are 
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not very competent to act for themselves and they will be launpked iit, 
further litigation. Thatis the view the High Court has taken. + oistrouean 

Sir Lawrence Jenkins :—Is it not the fact that any question of possesion 
even as against the mortgagee would be decided in the execution procbetinys® 
in this suit, and the fact that there was a mortgage would bé no ‘defetice’ 
If the right to possession goes against Mr. Upjohn’s client, it would algo go 
against the mortgagee. 


Mr. Upjohn :—Yes, my Lord, instead of being a judgment against me 
it would be a judgment against me and my mortgagee who would be added. 
Mr. Upjohn. :——He could be if they chose and no doubt they would. 
Sty George Lowndes :—W ould your Lordship allow us to think over 
that suggestion ? as a 
Lord Buckmaster :—-What the Board wants to do is to take care. sakhat no- 
body is hurt. This appears to be a proposal by which you are not hurt. 

Sir George Lowndes :—Would not the answer be if itis a reasonable 
proposition the order of the High Court says you may come to us. 

Lord Buckmaster :—We had better put the matter right now and avoid 

further applications. I wish you would just talk that over with your clients. 
Your lady clients have well fortified their own personal infimities by.secur- 
ing most competent legal advice, so that I do not think we need be asked to 
pity them. - 

Sir George Lowndes :—OQf course I knowa great deal more of this Record 
than my friend has told your Lorships about. As a matter of fact this 
-gentleman has been extraordinarily clever in actually alienating. 

Lord Buckmaster :—-Will you see if that proposal is adequate and if not 
‘ what is the proposal that you want. 

Mr, Upjohn :—We have the assistance of a:'gentleman a India who 
is personally familiar with the matter and we should like to be able to do 
this. This is what we offered to the Court below. It has been very irregu- 
larly printed in the supplement because it was merely a suggestion of 
Counsel but if you look at the Supplemental Record, the last one of them, 
at pages 3 and 4 are the suggestions of Sir B. C. Mitter who then appeared 
for my client in answer to the Court as to what he would agree to. 
“Jnjunction will be limited to the lease or gale of underground 
rights in coal lands but the defendant will be at liberty to enter into 
agreement to grant leases after termination of this appeal in this 
court; on the basis of such agreements the defendant will be at liberty 
to-abtain selamis from the people who enter into such agreements at 
their own risk,” that asa matter of fact is practically the. manage- 
ment of the‘estate. I want to tell your Lordships this from the 
evidence. Our view at all events is that owing to the development 
of other coal land and owing also to troubles now is not a very good time 
for securing agreements for collieries, and the plaintiffs .I submit can be 
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under no prejudice whatever if we are allowed to protect the estate on the 
assumption that it is our estate by granting agreements. 

Lord Buckmaster :—-You want first of all the right to grant a mortgage 
and also the right to grant these leases which will not come into effect ern 
after the appeal. 

Sir George Lowndes :—I can accept the first part but if you have the 
second part, supposing I come into the property and there is an agreement 
for a lease at a certain rate how can I hope to make another agreement at 
a better rate, it must prejudice me. 

Lord Buckmaster :—Is not the agreement utterly bad ? 

Sir George Lowndes :—I should submit if a man is entitled to get selamis 
he wants to get the ready money at once, and we shall never get it again. 

Lord Buckmaster :—-He will have paid the salamis for nothing. | How 
does it hurt you? The lease is not to be granted until after the appeal is 
over, no possession is to be taken while the appeal is on and if these people 
do pay salamis for a certain right and in the end it is held these people 
cannot grant this lease they will never get the lease at all. 

Sir Georgé Lowndes :—Our people are very much afraid of this granting 
ofsalamis. My friend says he cannot find 5 lacs of rupees but he has already 
received selamis for a great deal more. Weare very much afraid of this 
granting of selamis . 

Mr. Upjohn :—We had to pay all the costs of the trial spread over five 
months. 

Lord Buckmaster :—I want to see how such an arrangement can do you 
harm. I want to assume that you may win and I want to see how if this is 

‘permitted you can possibly be injured. J do not see it myself. 

Sir George Lowndes :—I have to look at it through Indian spectacles.- 
This offer was made to the High Court and these Judges in the country 
being very much more familiar with these coal lands thought it was 
an offer which ought not to be accepted and it is very difficult for me to 

ay I will accept it. s 

Lord Buckmaster :—-The trouble is this; it appears to be the only offer 
and that would not have protected you against this interference by a 
mortgagee who entered into possession. Now we have that and that was 
not before the court who made the order. 

Sir George Lowndes :—This was before the court. 

Lord Buckmaster :--Yes, but not the other thing. If you limit the 
injunction it makes no difference. The mortgagees can start granting the 
very leases which you cannot grant yourself. Therefore that by itself 
gives them no real property. : 

Sir George Lowndes :—I am entirely in your Lordships’ hands. I do 
not know much about these coal lands in Bengal but I am much impressed 
with the fact that that was the real thing they wanted from these very 
experienced Judges in Bengal, 
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Lord Buckmaster :—If they had made the complete offer that is being 
made now I should have thought there was a great dealin that. Itis. 
quite plain that that offer by itself left a loophole so big that you could 
get the whole thing through it: 

Sir George Lowndes :-Your Lordship means it ought to have sale 
or mortgage. 

Lord Buckmaster :—Yes. 

Sir Lawrence Jenkins.:—-How would you be hurt? You say you will 
not get selamis, 

Sir George Lowndes :—No, he will have got it once. 

Sir Lawrence Jenkins :—That will not interfere with your getting a. 
selami, i 

` Lord Buckmaster :—He will have got a selami for nothing. 


Sir George Lowndes :—You do not get anything for nothing in India, 
People do not pay these selamis for nothing. He has already got itin this 
way, and I cannot conceive a man paying a selami today for the chance 
of getting a coal lease in three or four years time. 


. Lord Buckmaster :—I do not see how he can possibly grant any such 
lease. You can have liberty to apply. 


Sir George Lowndes :—They have that now, They can go to the court 
now. 

Lord Buckmaster :—There is all the difference in the world when. you 
are dealing with an estate without the court and with the court. Itisa : 
long job with the court. I think if you have liberty to apply and such an. . 
order as this made that you are protécted. I do not see how you are not 
protected, 

Sir George Lowndes :—Frankly I do not see how they can hurt me,. 
but I cannot imagine these things being done at all unless the object is to 
get something. 

. Mr. Upjohn :—Then my friend will not be hurt. . 

“Sty George Lowndes :—I cannot cgnceive how a man will pay me £1,000 
for a thing if he is not going to get something out of it. 

“Siw Lawrence Jenkins -For the chance of it. 

"Sir George Lowndes :—For the chance of getting it Rie years hence, 
I am in your Lordships hands. I want to be quite clear. 

Lord Buckmaster :—Let us see if we can put this matter right, (1) (2) 
and (3) are all subject to the stay. Upon those terms execution is stayed. 

Mr. Upjohn :—I offer no objections to that. 

“Lord Buckmaster :—Then (4) is not in issue. 

My. Upjohn :--No my Lord. 

e Lord Buckmaster :—(5) will have to be modified. Let us see how it has 
tobe modified. “ But such injunction is not to prevent from granting 
simple mortgage or mortgages of the estates.” 
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Sir George Lawndes :—Would not your Lordships say of his interest in 
the: estate? 

Lord ia aa -~I do not think it matters. There is nothing in that. : 
We will say ‘‘ of his interest in the estate, such mortgage or mortgages , 
being subject to the provisions of section 52 of the Transfer of Property 
Act 1882, and the defendant undertaking not to confer possession upon 
such mortgagee or mortgagees.”’ That seems to be right, does it not? 


Myr, Upjohn :—Yes, my Lord. : ' 
Lord Buckmaster :-—Then you meant this other thing. 


Mr. Upjohn :—If your Lordship pleases. That is at page 3 of the 
Supplement, 


Lord Buckmaster :—Let us see if that wants altering “ and not to pre~ 
vent the defendant subject as aforesaid from entering into agreements to 
grant leases to take effect after the determination of this appeal.” 

Mr. Upjohn :—Would not your Lordships say “ of this litigation ” 
otherwise we have the fact that the agreement takes effect after the hearing. 

Lord Buckmaster :—Yes. = 

Mr. Upjohn :— After the final determination of the litigation” We 
do not want to trouble your Lordships again. 

Lord Buckmaster :—I suppose you must also undertake not to put 
those leases into possession. 

Mr. Upjohn :—It should read “ not to prevent the defendant except 
as aforesaid from entering into. agreements to grant leases after the final 
determination.of this litigation.” 

‘Sir-George Lowndes :—" To grant leases to take effect.’ It should be.. 

Lord Buckmaster :—-Yes, “ agreements to grant leases to take effect 
after the final determination of this litigation,” 

Sir John Edge. :— This litigation as to title.” 

Sir John Edge :—‘' This litigation as to title,” it may go on for years, 

Mr, Upjohn :—After the determination of the litigation as to the raj. 

Lord Buckmaster. :—He is not to grant leases until “the final determi- 
nation of the title to the property.” ' 

Mr. Upjohn :—lf your Lordship pleases and then on the basis of such 
agreements.the defendant is to be at liberty to obtain selamis from the 
people who enter into such agreement at their own risk but no possession. 
in respect of such rights is to be made over to the persons entering into the 
agreements. - | - 

Lord Buckmaster ME 

Mr. Upjohn :—I feel a little difficulty about “ otherwise interfering 

with the estate.” Would it not be right to say “is not to. prevent.the 
defendant’ from collecting ‘rents and otherwise managing in the a 
course of management,” 

Lord Buckmaster :--We must not. say *‘ otherwise managing 2’ Cothere.:_ 
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wise interfering with the estate except for the purpdse of collecting the 
ground rents.” 

Mr. Upjohn :—We might find a tenant who was treating the-property 
badly. 

Lord Buckmaster :—Then you could go to the High Court for liberty to 
eject him. I do not think there is much harm in that. f 

Lord Salveson :—Would it not be better to say “ the corpus of the 
estate.” 

Sir George Lowndes :—Y es, my Lord. 

Lord Buckmaster :—“ Interfering with the corpus of the estate.” 

Sir George Lowndes :—If your Lordships please. 

Mr. Upjohn :—‘‘ Except with the sanction of the Court,” 

Lord Buckmaster — Yes, 

Mr. Upjohn :—Then (6) is not a very big matter, and I do not propose 
to trouble your Lordships about that. Iam told itis something ‘under ‘a 
lac and what he collects can come into court. I suppose that.is where the 
mandatory part of the order ends. That being so perhaps your Lordships 
would not be interested to know what the other Benen thought about 
this order. 

Lord Buckmaster :—I do not think wé are. In modifying this order of 
course we are modifying it in accordance with Sir George Lowndes’ wish. , 
It is modified at their own instance. Would you rather have an agreed 
order? The Board would always prefer an agreed order, but it may well 
be that you would rather not have it ? 

Sir George Lowndes :—I will take the responsibility with regard to the 
first two points, but I confess that I am unwilling to take the responsibility 
of agreeing to his about the selamis. Your Lordship will understand that 
difficulty. 

Lord Buckmaster Then you will bring before the Registrar the period 
incorporating those terms and that will be the order which the Board will 
humbly advise His majesty to make, and the costs of this application will i 
be costs in the appeal. 

Mr. Upjohn :—I suppose the proper course would be to make that order, 

Lord Buckmaster :—The Registrar tells me that there is some difficulty’ 
here about making thecostintheappealand Ithink the better way, will | 
be to reserve them until the hearing of the appeal, and you can add of course . 
that the Board sapit the opinion that the costs ought to, follow ‘the. 
evénts. 

Sir George Lowndes :—I submit your Lordships should ‘not vay that. 
We think the appeal is quite unnecessary and that they could have gone to 
the High Court.’ Supposing we fail ‘we havea very big estate to have. 7 

a Lord Buckmaster 7—If you fail you ought never to have got this order, , 

Siy George Lowndes OEY 1 am entitled to have the property preserv- . 
ed” iù tact. 
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Stt ovd Buckmaster :-—It vom fil jar the end I do not think you can 
complain. of- paying ' ‘the costs. i : 

Sir George Lowndes :—I was assuming I succeed on what I have gat in 
the lower. caurt... 

“Lord Buckmacue redness there is something very wrong about inter- 
locutory order of this. kind or the appellant is manifestly out of court, 
it is common form for the party who has obtained some material modifica- 
cation to pay the costs of it. 

Sir George Lowndes :—I amin your ‘Lordhips hands, a 

Lord Buckmaster :—That must be determined at the hearing. If.you 
like leave it like that without any further. expression. Costs of this appli- 
cation reserved till hearing. 

Mr. Upjohn :—I would rather have | your Lordships’ expression. How- 
ever we shall have the shorthand notes. 

, Lord Buckmaster. :—-What has been said has been said. 

“Lord Buckmaster :—-Their Lordships will humbly advise His Majesty 
that the- order of the High Court dated the 9th February, 1922, ought 
to be varied by ordering (1) that execution against the appellant of the’ 
decree of the Court of the Subordinate ‘Judge at Alipur, dated the 3rd 
November, 1921, ought to be stayed pending the hearing of the appeal. 
therefrom, on the terms that the appellant complies with Clauses 1, 2 
and 3 ‘of the Order dated the gth- February, 1922, provided, however, . 
that the time for.making the deposit referred to in Clause 1 thereof, and 
the time for the furnishing’ of security mentioned in Clause 3 thereof 
ought to be four and six weeks respectively from the date on which His 
Majesty’ s Order in Council on this appeal is lodged in the High Court, 
and t2) that paragraph 5 of that Order ought to be set aside, and thatin . 
lieu ‘thereof it ought to be ordered that the injunction already issued be 
maintained so as to restrain the appellant from making alienations of or 
dealing cr otherwise interfering witb the corpus of the estate or entering 
into agreements to grant leases, except with the express sanction of the. 
High Court previously obtained after due notice to the respondents, but 
that such injunction ought not to prevent the appellant without such 
sanction from (a) granting a simple mortgage or simple mortgages of his 
interest in the estate, such mortgage or mortgages being subject to the 

- provisions of the Transfer of Property Act, 1882, Section 52, the 
appellant. ‘undertaking, not to confer possession upon the mortgagee or 
mortgagees, and (b) entering into agreements to grant leases to take 
effect after the final determination in the present litigation of the title 
to the property, the appellant being at liberty, on the basis of such 
agicements, to obtain .salamis from the persons who enter into such 
agreements at their own tisk, he undertaking not to confer possession 
upon.such persons. Liberty ought to be reserved to the parties to apply 
to His Majesty i in Council with reference to the payment of the costs of 
this ‘appeal after the determination of the appeal now pending i in the 
High Court. 
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DYING DECLARATIONS AND THEIR ADMISSIBILITY 
l IN EVIDENCE. 


The admissibility of a dying declaration in evidence isan excep. 
tion to the rule which excludes hearsay. This exception as such. 
` dates back as far as the first half of 1700—the period when the. 
hearsay rule was coming to be systematically and strictly enforced, 
and at the same time certain excepted cases were coming to be: 
recognised and defined. The ruling of Lord Mansfield in Wright. 
v. Littler in 1761 is generally taken as the leading early case 
though the notion that.special trust may. be imposed in deathbed 
statements was already long understood. Shakespeare makes the 
wounded Melun finding himself disbelieved while announcing the. 
intended treachery of the Dauphin Lewis exclaim :— 


“ Have I not hideous death within my view, 
Retaining buta quantity of life, © 
Which bleeds away even as a form of wax 
Resolveth, from his figure ‘‘gainst the fire? 
What in the world should make me now deceive, 
Since I must lose the use of all deceit ? 
Why should I then be false, since it is true 
That I must die here and live hence by truth ? 

— King John Act 5, Sc. 54. 

In the trial of Sir Walter Raliegh (1603) [Jardine Crim. Tr. 17, 
435] the accused argued “ besides a dying man is ever presumed to’ 
speak the truth.” In she Earl of Pombroke’s trial (1678) [6 How. St.: 
Tr.] the deceased’s statements after the assault though apparently | 
not made in consciousness of approaching death were received in the: 
view that the “ sayings of a dying man in such circumstances are ` 
remarkable.” Reference may also be made to Lord Mohtin'’s Trial’ 
(1691) [12 How. St. Tr.] Æ. v. Reason (1722) [16 How St. Tr), 
Earl Ferriers Trial (1160). [19 How. St. Tr.] 

The purpose and reason of the hearsay rule is the key to the’ 
exception to it which is mainly based on two consideratjons, a 
necessity for the evidence and a circumstantial guararitee of trust- 
worthiness. In other words the ground of admissibility of dying’ 
declarations is said ‘to rest firstly on necessity, the” injured 
person who is generally the principal witness being dead, and’ 
secondly on the presumption that the solemnity of the approach of’ 
death impels the party to speak the truth and supplies the obliga- ` 
tion of an oath. Nemo moriturus presumitur mentiri. The truth of 
such a declaration is deemed to be prima facie guaranteed by the 
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special conditions of admissibility imposed. The principle cannot be 
better expressed than in the words of Lord Chief Baron Eyre in Rex 
Y. Woodcock 1 Leach C.C. 500. “ The general principle on which 
this species of evidence is admitted is that they are declarations 
made in extremity when the party is at the point of death and when 
every hoge of this world ia gone ; when every motive to falsehood 
is silenced and the mind is induced by the most powerful considera- 
tions to speak the truth ; a situation so solemn and so awful is con- 
sidered by the law as creating an obligation equal to that which is 
imposed by a positive oath administered in a court of Justice.” 
Hence the dying declaration of a child of tender years will be reject- 
ed unless he appears to have had that degree of religious know- 
ledge which would render his evidence receivable ; as likewise 
will that of an adult whose character shows him to have beena 
person not likely to be affected with a religious sense of his approach- 
ing dissolution. [Best rıth Ed. p 474], The expression “ at the 
point of death” used by Eyer C. B. seems to have given rise to much 
misapprehension. In Reg. v. Osman (15 Cox C C. 1) Lush L. J. 
said “ The admission of a dying declaration is a strong exception 
to the rule of law that statements made behind the back of the pri- 
soner cannot be given in evidence. A dying declaration is admitt- 
ed in evidence because it is presumed that no person who is imme- 
diately going into the presence of his Maker will do so with a lie 
on his lips. But the person making the declaration must entertain 
a settled hopeless expectation of immediate death? If he thinks he 
will die to-morrow it will not do.” In this view the learned Judge 
refused to admit the dying declaration in the case in question 
although the statement was recorded by the Magistrate after taking 
care to put the following questions to the deceased, “ Do you think 
that you are in bodily danger and in fear of death, You are not 
expecting to recover, are you aware that you will die ?” the answer 
to which was in the affirmative. This view of Lush L. J. as to the 
necessity of the expeetation of immediate death was not approved in 
later cases in which it was held that all that was necessary was that 
it must be proved that the man was dying, that there was a settled 
hopeless expectation of death and nothing else. In Reg. v. Gloster 
16 Cox. C.C. 471 Charles J. observed as follows—‘The result of the 
decisions is this; that there must be an unqualified belief in the 
nearness of death ; there must bea belief without hope in thede- 
clarant that he is about to die. The language of the learned judges 
in the different cases has varied but that is the result. . . Imme 
diate death (the expression used by Lush L; J. in Reg. v. Osman) 
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must be construed in the sense of death impending not on the instant 
but within a very very short distance indeed.” This was in 1888. 
Coming to recent times the Court of Criminal Appeal consisting of 
Lord Alverston C,J., Darling and A. T. Lawrence JJ. in considering 
this question in King v. Perry (1909) 2 K. B. 697 declined to 
follow the dictum of Lush L, J. in Reg. v. Osman and accepting the 
statement of the law in the later cases laid down: “ The presence 
or absence of expectation on the part of the declarant of immediate 
death is not the true test as to whether a statement as to the cause, 
of death is admissible or not. Death must be imminent but the 
material point is that the statement must be made when every hope 
of life was gone from the person making the statement. Thus 
the principle deducible from the English cases would seem to be 
that the Judge must be satisfied that the expectation of death is so 
immediate as to give the declaration a solemnity sufficient to dis- 
pense with the sanctions necessary to ensure the purity of evidence 
in other cases,” 

In English Law dying declarations are only admissible when. 
the death of the person who made them is the subject of the charge. 
[Halsbury, Laws of England, section 762]. In this country the law, 
on the subject was formerly contained in section 371 of Act XXV 
of 1861 and section 29 of Act II of 1855 and it was decided 
under those sections that the rule of English law restricting the 
admission to cases of homicide had no application in India Q. 
v. Bissessur Mookerji (6 W. R, Cr. 75). The present Evidence Act 
(I of 1871) now clearly enacts that statements made by a person 
as to the cause of his death or as to any of the circumstances of 
the transaction which resulted in his death are relevant whatever 
may be the nature of the proceeding in which the cause of the death 
of the person who made the statement comes into question ; illus“ 
tration (a) gives an example of a civil as well as of a criminal case, 

The Indian Law on the subject is thus widely different from’ 
the English law according to which a dying declaration is not admis- 
sible in a civil case and in criminal cases only în the single instance 
of homicide that is murder or manslaughter when the death of 
the deceased is the subject of the charge and the circumstinces of 
the death are the subject of the dying declaration. On the other 
hand in this country the statement is relevant whatever may be the 
nature of the proceeding in which the cause of the death of.the per- 
son who made the statement comes into question. Further accord- 
ing to English Law certain conditions are required to have existed 
at the time of the declaration, viz., it is necessary that the declarant 
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should have been in actual danger of death, that he should have 
been aware of his danger and have abandoned all hope of recovery 
and that death should have ensued. The existence of the last 
condition is of course as necessary in India as under the English 
law inasmuch as the statement is admissible only in cases where 
the cause of the ‘death of the maker of the statement is in question. 
But under the Indian Evidence Act the statement is relevant 
whether the person who made it was or was not at the time when 
it was made under expectation of death. Therefore whether the 
declarant was or was not in actual danger of death and knew or 
did not know himself to be in such danger are considerations 
which will not affect the admissibility of this kind of evidence in 
India. These considerations however ought not to be, laid aside in 
éstimating the weight to be allowed to the evidence in particular 
cases. Itis worthy of remark that in Scotland it is immaterial 
except as regards the weight of the evidence whether or not the 
declaration be made under the impression of impending death but 
when a party has received a mortal wound an account of the 
matter given by him at any time subsequent to the injuiry will be 
. admissible in tbe event of his death provided it were made seriously 
and deliberately and whilst the deceased appeared to be aware of 
what he was doing and in the possession of his faculties. The 
same view seems to have been entertained in England also at one 
time as appears from X. v. Blandy (1752) 11 How St. Tr. 1137. 


The dying statement must be taken in the presence of the 
accused ; if not so taken the writing cannot be admitted to prove 
the statement made: Amp. v. Samiruddin [I. L. R, 8 Cale. 211}. 
This is a point of great importance and ought to be borne in mind. 
In the case noted above the dying statement of the deceased had 
been recorded by the Deputy Magistrate as a deposition but it did 
not appear that the deceased had been examined in the presence 
of the accused; this evidence was however admitted at the trial 
before the Sessions Judge although the Deputy Magistrate had 
not been called to prove the writing taken down by him. The case 
came before Pontifex and Field JJ. who held that unless the deceas- 
ed was examined in the presence of the accused and unless he was 
so éxamined by the Deputy Magistrate exercising Judicial Jurisdic- 
tion the writing made by such Magistrate could not be admitted to 
prove the statement made by the accused. The statement must have 
been proved in the ‘ordinary way by a person who heard it made. 
If the Deputy Magistrate had been called to prove it he might have 
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refreshed his memory with the writing made by himself when the 
Statement was made, 

In King Emperor v. Mathura Thakur 6C.W.N. 72 the dying 
declaration sought to be relied on was recorded in English and not in 
the language in which it was given and the Magistrate who recorded 
it was not examined, It was held that the statement was not properly 
in evidence. It was pointed out that witnesses should not have been 
allowed to prove the document as ifit was a substantial piece of 
evidence in the case. The relevant fact to be proved was the state- 
ment made by the deceased person. That statement was not the 
document made by the Magistrate but the verbal statement made 
by the deceased person. The document made by the Magistrate 
did not amount to a deposition or record of evidence. It was not 
taken in the presence of the accused; nor was it taken in their 
absence under the provisions and conditions prescribed by section 
512 Criminal Procedure Code. The only way of proving the state- 
ment was therefore by the oral evidence of some witness who heard 
it made, the said witness being at liberty to refresh his memory by 
referring to the note made by him or made over by him at or about 
the time the statement was made. 

In King Emperor v. Daulat Kunjra (6 C. W. N. 921) a Sub-Ins- 
pector of police on information received from the chowkidar of the 
commission of the oftence went to the hospital to see the wound- 
ed man and there recorded the statement made by him. It was 
held that the writing containing the statement so recorded by the 
Sub-Inspector and attested by witnessess could not be regarded as 
evidence and in order to make it evidence the course indicated in 
Emp. v. Samiruddin (I. L. Ry 8 Cale, 211) should have been 
followed. 

In Jotindro Nath Chatterji v. Emperor (11 C W.N. 666) Rampini 
and Gupta JJ. held that a dying declaration recorded in the absence 
of the accused by a Magistrate other than the Magistrate who held 
the enquiry preliminary to commitment to the Court of Sesstons was 
not admissible in evidence unless it was proved by the, Magistrate 
who recorded it. A note in the ordersheet that the document was 
admitted without any objection on the part of the accused did 
not make any difference. 

In Gruridas Namasudra v. Emperor (13 C.W.N. 680) the deceas- 
ed after being injured went to the Magistrate and lodged a petition 
of complaint. The magistrate examined him on oath, recorded his 
“statement in compliance with the provisions of section 202 Criminal 
Procedure Code and sent him to hospital where he died. The 
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statement recorded by the Magistrate was treated as a dying declara- 
tion and it was proved by the production of the Magisterial record, 
the Sessions Judge holding that under section gt of the Evidence Act 
no other evidence was admissible. Maclean C. J. and Carnduff J. 
held that a dying declaration as such was nota matter required 
by law to'be reduced to the form of a document, and therefore 
section gt of the Evidence Act ought not to have been applied. 
The precise statement made ought to have been proved by the 
Magistrate or some one who heard it as laid down in Ems. v. 
Samiruddin (I. L. R. 8 Cale, 211) and King Emperor v, Mathura 
Thakur (6 C. W. N, 72). 

In Emperor v, Balaram Das (1. L. R. 49 Cale. 358) the dying , 
declaration had been written by a Magistrate in the’presence of the 
Assistant Surgeon who had sent for him. At the time of the Sessions 
trial the recording Magistrate was dead but the Assistant Surgeen de- 
posed that it had been taken down in his presence by the Magistrate 
whose handwriting and signature he knew and who had read over 
the deposition to the deceased. It was held that the procedure laid 
down in Emp. v. Samiruddin having been followed the statement 
was admissible. The view of tbe Calcutta High Court on the 
subject has been fully accepted in Madras, Prosecution v. Bala 
. Nagi Reddi (22 M. L. J. 453). 

In Æ. v. Abdulla I. L. R. 7 All. 385 in a trial upon a charge 
of murder it appeared that the deceased shortly before her death 
was questioned by various persons as to the circumstances in 
which the injuries had been inflicted on her, that she was at that time 
unable to speak but was conscious and able to make signs. 
Evidence was offered by the prosecution and admitted by the 
Sessions Judge to prove the question put to the deceased and the 
signs made by her in answer to such questions. It was held by a 
Full Bench of the Allahabad High Court (Mahmud J. dissenting) 
that the questions and the signs taken together might properly be 
regarded as verbal statements made bya person as to the cause 
of her death within the ‘meaning of section 32 of the Evidence Act 
and were therefore admissible in evidence under that section. 
Petheram C. J. with whom agreed Straight, Oldfield and Brodhurst 
JJ. held : “verbal means “by words’. It is not necessary that the 
words should be spoken. If the term used in the section were 
oral it might be that the statement must be confined to words 
spoken by the mouth, But the meaning of verbal is something, 
wider” Mahmood J. observed—‘verbal’ cannot mean more than by 
A means yor a word or Eos Nodding the head or waving the 
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hand is not a word. Section 32 Cl (x) can only apyly tostate- 
ments oral or verbal. This case has been very recently followed by 
the Calcutta High Court Emperor v. Sadhu Charan Das 26 C. W. 
N. 414. Soalso in America it has been held that the declaration 
may be by signs or any other method of expressing thought: Com 
v. Casey (11 Cush 417, 421) cited in Best p. 456. 


Wherever the circumstances of the case permit the statement 
should be taken in the presence of the accused, otherwise the 
difficulty pointed out in the case of Emp. v. Samiruddin I. L. R. 
8 Cal. and the cases that follow it will arise. 


Where a statement ready written was brought by the 
father of the deceased to a Magistrate who accordingly went to 
the deceased and interrogated her as to its accuracy, paragraph by 
paragraph, it was rejected in Ireland by Mr. Justice Crampton 
who observed that “in the state of languor in which dying pe sons 
generally are their assent could be readily got to statements which 
they never intended to make, if they were but ingeniously interwoven 
by an artful person with statements which were actually true” and 
his Lordship added “the Magistrate should not have trusted to 
the relation of a third person but should have taken down the 
deceased’s declaration from her own lips or at least have had it taken 
down in her presence. Æ. v. Fitzgerald 1841 Ir. Cir. R. 168, 169. 


If the statement be not taken down in the presence of the 
accused and as a formal deposition it will be nevertheless relevant 
but before it can be admitted in evidence it must be proved to have 
been made by the deceased and there is nothing in the law which 
renders it admissible without such proof because it was taken down 
by a Magistrate. Before the statement is admitted proof must be 
given that the person who made it is dead and the onus to prove 
it is under section 104 of the Evidence Act on the person who 
wishes to give the statement in evidence. 


The dying declaration being the most*important piece of evi- 
dence must be as exact and full as possible (Prosecution v. Bala 
Nagi Reddi 22 M, L. J. 453) and if it is inconsistent with the other 
prosecution evidence, full of material contradictions anti discrepan- 
cies itis useless (Shakdin v. Emp, 20 P. W. R. 1909) The 
statement must be as to the cause of the declarant’s death or as to 
any of the circumstances of the transaction which resulted in his 
death, that is, the cause and circumstances of the death and not 
previous or subsequent transaction, such independent transactions 
being excluded as not falling within the principle of necessity 
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on which such evidence is received. (2. v. Mead a B. & C. 605 ; 
R, v. Hind 8 Cox. 300). 

The declarations of ‘the deceased are admissible only as to 
matters to which he would have been competent to testify if sworn 
in the cause. They must therefore in general relate to facts only 
and not mere opinion and they must be confined to what is relevant 
to the issue: Æ. v. Sellers (1796) Carr. Cr. L, 233 cited in Taylor 
trth Ed. 493. 

Where the declarations have been properly made the right to 
offer them in evidence is not restricted to the prosecution but they 
are equally admissible in favour of the accused (Taylor. p. 494) 
and a dying declaration made to a police officer in the course of an 
investigation is not affected by section 162 of the Code of Criminal ` 
Procedtire and is admissible in evidence if reduced to writing 
and signed by the declarant. (I. L. R. 7 All. 385). 

It is admitted on all sides that this kind of evidence should be 
received with the greatest caution. Though these declarations 
when deliberately made under a solemn sense of impending death 
and concerning circumstances wherein the deceased is not likely 
to be mistaken are entitled to great weight if precisely identified, 
it should always bo recollected that the accused has not the power 
of cross-exa mination, a power quite essential to the eliciting of the 
truth as the obligation of an oath can be and that when a witness 
has not a deép sense of accountability to his Maker, feelings of 
anger or revénge or in the case of mutual conflict the natural 
desire of screening his own misconduct may affect the accuracy of 
his statement and give a false colouring to the whole transaction. 
Further the particulars of the violence may have occurred under 
circumstances of confusion and surprise calculated to prevent their 
being accurately observed. The consequences also of the violence 
may occasion an injury to the mind and an indistinctness of 
‘memory as to the particular transaction. l 

Suresh Chandra Mukerji, 
: Vakil, High Court. . 


~The Calcutta Law. Journal. 
RULE AGAINST HEARSAY: AND THE INDIAN RVIDENCE 
' ACT. i | 


Sec. IV. The theory of enactment by implication, 


We have seen that the enactment of section 11 is based on an 
intentional departure from Mr. Stephen's own ideas and thus repre- 
sents the intention of the Legislature as distinguished from the 
intention of Mr. Stephen. We shall now try to show that the omis- 
sion of the specific rule of exclusion, known as the rule against 
hearsay, is based on Mr, Stephen’s intentional departure from the 
English law ; but in this case there is no conflict between the inten- 
tion of the Legislature and the intention of Mr. Stephen. 


We have. already seen in p. 160 how Mr. Stephen meets the 
argument that statements made out of Court may be admissible under 
section 11. He says there that the elaborate provisions in sections 
32-39 show that it was not the intention of the Legislature to admit 
them. Here lies the germ of theory that a rule excluding such 
statements is tacitly assumed. 

The greatest objection against this theory is this that the “ Intro- 
duction” and the Digest of Evidence show conclusively that the 
omission of a specific rule for excluding statements made out of 
Court was intentional on the part of Mr. Stephen. One of the main- 
objects of codification of the law of evidence in India is to get rid 
of ambiguity of English law and the rule that hearsay evidence is 
not to be admitted is cited as an instance af this ambiguity (p. 3 of 
the Introduction) ; in p. 6 of his Introduction to the Evidence Act, 
he says that this rule is capable of bearing at least three different 
senses :—{i) No witness shall ever be allowed to depgse anything 
which he has heard said by any body else; (ii) what a person 
reports on the information of some one else, and not upon the 
evidence of his own senses, is inadmissible; and (iii) hearsay 

_=-irrelevant. Mr. Stephen says that (i) will exclude terms of a con- 
tract or defamation etc, ; (ii) though a valuable rule, does not convey 
the natural meaning of the words ; and (iti) is unintelligible without 
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understanding what is meant by relevancy about which English law 
is silent. In his Introduction to the Digest of Evidence, he says 
that the expression that hearsay is not evidence wrongly assumes 
that one knows what is meant by evidence by the light of nature 
and conveys no impression to one who does not know what is meant 
by evidence and is no better than the following instruction to a 
pupil who has never seena cat, “ Lions are not cats in one sense 
of the word, nor are tigers not leopards, though you might be 
inclined to think they were.” He says that the best way is to begin 
by showing a catand hence he turns to the question, “ What is 
evidence?” which again takes him to relevancy on which all rules 
of evidence are, according to him, based. It is this attempt of | 
Mr. Stephen to put all rules of evidence, even the exclusionary 
ones, into terms of relevancy, unmindful of the effect of history and 
expediency, that has led Prof. Thayer to criticise Mr. Stephen’s 
treatment of the law of evidence as having the aspect of a four de 
force (Thayer—Preliminary Treatise p. 266 footnote). 

Ifthe omission of a cut and dried rule against hearsay was in- 
tentional, then it cannot be said to be a defect in draftsman’s 
unskilfulness or ignorance reducing a statute to nullify as is referred 
to in Salmon v. Duncombe, (1886, App. Cas. at p. 634 ; cf. Maxwell, 
Interpretation p 43-4). Nor is there any such absence of adequate 
expression of intention of Legislature which alone can let in the 
doctrine of implied enactment or legislation by construction. The 
omission being intentional there is no reason for filling up the gap 
with the help of alleged construction ; this way of filling up gaps has 
been lamented and even pronounced dangerous in several recent 
decisions of the highest Courts. Moreover the Indian Evidence 
Act was drawn up” by a celebrated lawyer. [In Bell- Cox v. Hakes 
(1890, 15 A. C. 544,) Lord Field refers to the improbability that 
the eminent lawyers who framed the Judicature Act, 1875, would 
not have made a certain exception if they intended it]. ` 

With regard to the admissibility of judgments, there is in section 
43 a specifie rule of exclusion (subject to some exceptions) and if it 
had been” the intention of the Act (or of Mr. Stephen) to exclude 
unconditionally all s¢atemenis made out of Court offered as proof of 
the fact stated, then such a rule of exclusion might easily have been 
inserted. 

The absence of such a rule cannot be said to make the Indian 
law wholly unintelligible ; statements made out of Court may in 
some cases, according to the interpretation we have suggested, be 
admitted under section 11, even though they may not come under 
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sections 8, 9, 14, 17-39, 155,157 ; but they must have to satisfy a 
hard test, namely, making the existence or non-existence of a fact in 
issue highly probable or improbable, immediately or mediately, This 
will not make the Act unintelligible or unreasonable but will rather 
make it accord with the spirit of modern criticism. It will enlarge 
the discretion of the Court and this is quite in harmony with sections 
165 (which enables the Judge to put any question that he likes, 
relevant or irrelevant) and 167 (which enacts that in the absence of 
proof of failure of justice mere improper admission or rejection of 
evidence will be no ground for varying the decision) of the Act. 
The only way it will restrict the power of the Court is by forbidding 
-it to reject evidence which, in its opinion, is highly probative. 

The one great argument in favour of this “implied enactment” 
theory is that some of the sections of the Act (namely, sections, 
32, 33 etc.) have the appearance of being exceptions to a rule of 
exclusion, without having much to do with probative force ; ie, 
they look like rules of admissibility as distinguished from relevancy. 
We have seen already that Mr. Stephen does not recognise the exis- 
tence of rules of admissibility as distinguished from rules of rele- 
vancy, The implied enactment theory is wholly inconsistent with 
Mr. Stephen’s fundamental tenet that all rules of admissibility are 
rules of relevancy. These sections (Ss. 32-39) contain what are 
known as exceptions to the rule against hearsay and some of the 
provisions seem to declare a statement of an absent person as rele- 
vant without any reference to the relation between the facts stated 
(embodied) in these statements and facts in issue. There are three 
links here—(i) from evidence (oral or documentary statement) to the 
statement of a person made out of Court ; and (ii) from this state- 
ment of a person made out of Court to the facts stated ; (iii) from 
these to facts in issue or relevant facts, Sections 6-16 apparently 
relate to (iii) ; (i) comes under Part II, Proof i. e. instruments of 
evidence. Secs. 32, 33 etc. relate to (ii) and thus the term “ rele- 
vant” is used in a sense apparently different from what it bears in 
(iii) ; the effect of these sections is to say that if a fact is relevant 
under sections 6-16, then evidence may be given of a statement 
of that fact ; i.e. the statement will not be excluded. These three 
processes (i), (ii), (ili) have some points of agreement and difference ; 
thus (i) differs from (ii) inasmuch as (i) is an inference from state- 
ment in Court. and, therefore, tested, whereas (ii) is from a state- 
ment made ouf of Court, and, therefore untested ; again both (i) 
and (ii) consist of inferences from statements and thus differ from 
(iii) which is an inference from a fact; but again as a statement is 
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itself a fact, all of these are inferences from facts to facts. If one 
insists on the difference, one may object to the use of the same 
term, relevant, inconnection with all these inferences. Thus Mr. 
Phipson objects to the use of the term relevant as to (ii) ; he would 
confine it only to (iii) ; even Mr. Stephen does not apply the term 
to (i) about which he says that there can be no rules ; (experience 
is the only guide—see p. 57 of the Introduction) : and he applies the 
term to the probative force of a statement only in sections 32-39 
and he does so without reference to the connection of these facts 
(i e. the facts stated) with facts in issue, To put it briefly, 
these sections say that if the facts embodied in the statement are 
relevant, evidence may be given of these statements i.e, these 
statements are not to be excluded. The question, then, arises 
are these sections intelligible only as exceptions to a rule of 
exclusion, following deductively from the general rules of relevancy 
or, if not so following, to be assumed for the purpose of making 
these sections relevant? Or is it possible to adopt any other view of 
these sections? To answer this question it is necessary to discuss 
the place which these exceptions occupy in the Indian Evidence 
Act 


Section V. The Sections of the Act (Sections 17-39) relating 
exclusively to Relevancy of Statements made out of Court. 


“The concluding part of the chapter on relevancy of facts enu- 
merates exceptions which are to be made to the general rules as 
to irrelevancy. The rules as to admissions, statements made by 
persons who cannot be called as witnesses and statements made 
under circumstances which in themselves afford a guarantee for their 
truth, are an exception to the exclusion of statements as proof of the 
matter stated,” (Stephen’s Introduction pe 164). Sections 17-31 
deal with admissions of which confession is treated as a species, 

Section 32 runs thus :— 


“ Statements, written or verbal, made by a person who is dead, 
or who cannot be found, or who has become incapable of giving 
evidence, or whose attendance cannot be procured without an 
amount of delay or expense which, under the circumstances of the 
case, appears to the Court unreasonable, are themselyes relevant 
facts in the following cases :— i 

“(1) When the statement is made by a ‘person as to the cause of 
his death, or as to any of the circumstances of the transaction which 
resulted in his death, in cases in which the cause of that person's 
death comes into question. 


* 
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“Such statements are relevant whether the person who made 
them was or was not, at the time when they were made, under 
expectation of death, and whatever may be the nature of the 
proceeding in which the cause of his death comes into question. 

(2) When the statement was made by such person in the ordi- 
nary course of business, and in particular when it consists of any 
entry or memorandum made by him in books kept in the ordinary 
course of business, or in the discharge of professional duty, or of 
an acknowledgment written or signed by him of the receipt of 
money, goods, securities or property of any kind, or of a document 
used in commerce written or signed by him, or of the date ofa 


-letter or other document usually dated, written or signed by him. 


(3) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it would expose 
him or would have exposed him to a criminal prosecution or to a 
suit for damages. 

‘%4) When the statement gives the opinion of any.such person, 
as to the existence of any public right or custom or matter of public 
or general interest, of the existence of which, if it existed, he would 
have been likely to be aware, and such statement was made before 
any controvesy as to such right, customs or matter had arisen. 

“(5) When the statement relates to the existence of any relation- 
ship by blood, marriage or adoption between persons as to whose 
relationship by blood, marriage or adoption the person making the 
statement had special means of knowledge, and when the statement 
was made before the question in dispute was raised. 

(6) When the statement relates to the existence of any relation- 
ship by blood, marriage or adoption between persons deceased, and 
is made in any will or deed relating, to the affairs of the family to 
which any such deceased person belonged, or in any family pedigree, 
or upon any tombstone, family portrait or other thing on which such 
statements are usually made, and when such statement was made 
before the question in dispute was raised, | 

(7) When the statement is contained in any deed, will or other 
document which relates to any such transaction as is mentioned in 
section 13, clause (a). 

“(8) When the statement was made by a number of persons, and 
expressed ‘feelings or impression on their part relevant to the matter 
in question.” 

The provisions obviously are more liberal than that of English 
law with regard to exceptions to the rule against hearsay ; thus the 
Indian Evidence Act‘admits dying declarations in both civil as well 
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as criminal cases and admits them whether the declarant was or 
was not under immediate apprehension of death; it does not 
require contemporaneous, personal knowledge and exclusion of 
collateral matters in admitting statements made in the course of 
business ; it extends the admissibility of statements against interest 
by recognising certain additional forms of interest besides pecuniary 
and proprietary ones and by rendering them admissible under cer- 
tain circumstances even if the persons who made them be still 
living; as regards statements of deceased relatives it does not res- 
trict them to cases of pedigree only. 

Section 33 relates to the admissibility of depositions in a previous 
judicial proceeding ; section 34 relates to entries in books of account, : 
section 35 relates to entries in public records made in performance 
of duty ; section 36 to statements in maps, charts and plans; section 
37 relates to statements in official gazettes etc. ; section 38 relates to 
official publications of law or law-reports ; section 39 says that it is 
sufficient to give evidence of the necessary part only. 

In p. 160 while meeting the argument that such statements 
may be admitted under section 11, Mr. Stephen refers to 
the elaborate provisions of sections 32-39 as to the parti- 
cular classes of statements as showing the intention of 
the Legislature to exclude snch statements. He goes on to 
say in p. 160, “the sort of facts which the section rr was 
intended to include are facts which either exclude or imply more 
or less distinctly the existence of facts sought to be proved.” There 
is vagueness and ambiguity here. The exceptions are always sup- 
ported with the help of reasons as if their recognition is base 1 on 
pure logic apart from any historical forces. If the logic of these 
exceptions is the real thing, there is no reason why these exceptions 
should be considered as forming an exhaustive list ; if the circum- 
stantial guarantee of trustworthiness that characterises these excep- 
tions, is present in the case of any statement not specifically men- 
tioned here, such a statement should be admitted The difficulty 
arises from Mr. Stephen’s emphasising on the reason of the excep- 
tions as being their sole justification and at the same time using 
language which may be argued to convey the idea that these ex- 
ceptions form an exhaustive list. Tte exaggeration of the import- 
ance of logic leads to a fondness for stating rules in the form of 
cut and dried rules, in the form of metaphysical first principles or 
at any rate, of demonstrative certainties ; and this fondness leads to. 
a confusion between. “almost all” and “all” in his own mind which 
is a source of great perplexity to commentators. The question arises, 
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are we to take the exceptions as exhaustive or are we to apply in each 
case the ratio decidendi laid down by Mr. Stephen in p. 160 of his 
Introduction where he says, “the sort of facts which the section (sec. 
11) was intended to include are facts which either exclude or imply 
more or less distinctly the existence of facts sought to be proved ?” 
We have already discussed the scope of section rr and the. 
effect of the proviso suggested by Mr. Stephen but not enac'ed 
by the Legislature. This suggestion of Mr. Stephen has however 
misled many as regards the scope of section rr ; this, coupled with 
the vagueness of his language as to the scope of sections 32-39, 
has produced the impressions that the sections relating exclusively 
to statements are the only sections under which a statement may 
become relevant. There is one conclusive argument against this 
view, namely, that statements being facts, may becom: relevant 
under some of sections 6-16 and these sections and more specially 
the illustrations apperded to them can leave no doubt as to this, 
Sections 32-39 (or even rections 17-39) lay down only some of the 
exceptions to the rule against hearsay ; while some of the remaining 
exceptions come under sections 6-16, namely, the various exceptions 
which were forme ly described ‘without discrimination by one 
common name, res gestae (which phrase has recently been very 
severely criticised for its extreme vagueness and looseness—Cf, Prof. 
Thayer, Prof. Wigmore, Lord Blackburn whose remark, “If you 
wish to tender inadmissible evidence, say it is part of the res geste” 
is quoted by Mr Tregarthen in his bcok on hearsay which he says 
is primarily intended for the analysis of the various ideas to which 
the ‘phrase is indiscrimina‘ely used). We shall discuss the Indian 
law with regard to these exceptions in section VI which relates to 
admissibility of statements under sections not relating exclusively 
to statements. The view that the sections relating exclusively to 
relevancy of statements are the only sections relating to relevancy 
of statements overlooks this plain fact that the Legislature admits 
statements under some of the sections relating to relevancy of facts, 
In order to illustrate the view that is usually adopted in Courts 
here we shall take a concrete case froma law report. In Bela Rani 
v. Makabir Singh (I. L. R, 34 All. 341) the issue was as to the date 
of death of one M, D. Immediately on her death in 1898, an 
application was made for mutation of names in revenue registers, 
supported by sworn testimony of her sons to the effect that she 
died on the 16th March, 1898. The question arose in a suit in- 
stituted in 19190, when the sons were dead, as to the admissibility 
of the statements of the sons, Richards C. J. said, “There is no 
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doubt that if these depositions are admissible in evidence, they 
supported the case of the plaintiffs. They are not necessarily 
conclusive, but having regard to the date at which they were 
made and the persons who made them they would be import- 
ant. . . . I think it impossible to hold that a statement of 
relevant fact which would be inadmissible under section 32 could 
be admissible under section 11” (ib. p. 343) The other Judge said 
“The making of such a statement is, no doubt, a fact which would 
make the fact in issue highly probable and as such might be ad- 
missible in evidence The terms of section rr are, it is true, very 
wide but they must be read subject to the other sections of the 
Act. . . . If that fact isa statement made by a person who is’ 
not called or cannot be called, the statement cannot be admitted 
unless it comes within the purview of subsequent seciions of the 
Act, for example, sections 32 and 337 That such was the intention 
of the Legis’ature is, manifest from the elaborate provisions of the 
Act as to relevancy of evidence” (ib p. 344). | 


This view involves a theory as to the scope of section 11 which 
we have shown to be untenable and also a theory as to the scope 
of the sections relating exclusively to statements as the only 
sections under which statements may be admitted, which is 
demolished by the fact that statements may become admissible 
under some of sections 6-16, even for the purpose of proving the 
facts stated (for which see section V1). One of the psychologi- 
cal causes of this theory is the strong tendency of Judges to refer 
to English law on the point, unmindful of the precise effect of the 
language of the Legislature, which tendency is strengthened in this 
case by the ambiguity and vagueness of Mr. Stephen’s own lan- 
guage on the point. It is not remembered that the Indian Evi- 
dence Act not simply amen ds but also consolidates the law of evi- 
dence. The latest reported case in which a statement on oath in 
a previous case was admitted is Æ. v. Æriswell (1790, 3 T. R. 707), 
where it was admitted in the Court of the first instance and on 
appeal the Judges being equally divided as to the admissibility, 
the decisfon was upheld. Since this decision, the English Courts 
have uniformly rejected statements not falling under any of'the 
recognised exceptions. The Indian case we have cited above related 
to the date of death of the mother of the persons the admissibility 
of whose statements on oath was in question. This case is, there- 
fore, similar to what is known as “pedigree cases” in England. It 
was at one time a moot point in English law whother .evidence as 
to date and place of birth was admissible even in “pedigreé cases,” 
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but the weight of opinion is in favour of its admissibility. ML (1) 
to section 32 runs thus :—~ 

The question is, what was the date of the birth of A. 

A letter from As deceased father to a friend, announcing the 
birth of A on a given day is relevant. 

Il, (m) relates to a statement as to the date of marriage. The 
words “relates to the existence of relationship” is held to be wide 
enough to cover statements as to the commencement of relationship 
in point of time and as to locality when it commenced or existed, 
There is no reason why an exception should not be recognised in 
the case of termination of relationship by death even though there 
may not be an English ruling on the point. There does not seem 
to be any English case rejecting a statement by a deceased relative 
(with special means of knowledge) as to the date of death of a 
relative. Unfortunately the celebrated lawyer who argued in favour 
of the admissibility of the statement did not rely on clause 5 of sece 
tion 32 and try to bring his case within the words, “relates to the 
existence of relationship.” He thought, we have seen, roughly, that 
the statements were admissible under section rr as their probative 
force was very strong. 

The reasoning of the Judges reminds one of the remarks of Lord 
Coleridge C. J. in Blake v. Albion Life Assurance Co. (L. R. 4 C. 
P. D, 109 ; 1878). which related toa discussion as to the admis- 
sibility of similar transactions to prove agency ; he said, “In any but 
an English Court, and to the mind of any but an English lawyer, the 
controversy whether this evidence is or is not evidence which a 
Court of justice should receive would seem, I think, supremely 
tidiculous, because every one would say that the evidence was most 
cogent and material to the plaintiff's claim’. I may remind the 
readers of the remarks of some eminent men on the rule against 
hearsay cited in the introduction to this essay. In England the 
position of the exceptions is .giving rise to difficult problems ; but 
there seems to be a good deal of unanimity of opinion in favour of the 
view that the exceptions form an exhaustive list and that the Judges 
cannot add to their number on the basis of general principles, 
This, view seemed to have been disturbed for a time by the .opinion 
of the majority of the Judges in Sugden v, St. Leonards admitting 
post-testamentary declarations of a testator as proof of the contents 
of the missing will on the basis of principles underlying the recog- 
nised exceptions to the rule against hearsay. 

Even Cockburn C. J., whom we remember in connection with 
R. v. Bedingheld and R v. Wainvigkt as adopting a strict view of 
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admissibility of evidence, said that the declarations were admissible 
as all reasons for the exceptions to the rule against hearsay exist in 
the case of a testator. Jessel M. R. also proceeded on the same 
reason and said that the reasons for the exceptions to the hearsay 
rule all “ exist in the case of a testator declaring the contents of 
his will” ... “ rules of evidence were made for the purpose of fur- 
thering truth and justice” and that the “Courts should not be 
anxious to restrict them narrowly.” The view of the minority that 
the exceptions are exhaustive in number and not merely illustrative 
is in accord with the majority of decisions. Lord Blackburn whose 
sarcastic remark upon res geste we have already cited elsewhere 
said in Sturla v. Freccia (5 App. Cas 623), about a document, 
“ unless it isto be brought within some one of the exceptions, it 
would fall within the general rule that hearsay evidence is not ad- 
missible.” Lord Herschell L.C. said in Woodward v. Goulstone, “ I 
cannot help feeling that for the Courts to add at will, from time to 
time, any new exceptions which appear to be capable of being 
supported on principles similar to those which have been established 
would be introducing a dangerous uncertainty into the law of 
evidence.” (This learned Judge admits in the same case that there 
is much to be said in favour of systems of law which freely admits 
statements of deceased persons). It may seem strange that this 
argument of Herschell L. C, really supports our case if there is any 
substance in our contention that there is no rigid rule of exclusion of 
statements made out of Court in India as in England ; it is not the 
proper business of Courts to deal with the provisions of the statutes 
enacted by the Legislature as the Indian Courts deal with section 
11 and the Indian Evidence Act generally. In England the maxim 
that only the best evidence can be given has now lost its identity, 
being merged in certain rigid rules of exclusion ; in India rightly 
or wrongly, Mr. Stephen (and so the Indian Evidence Act) has 
sought to dispense with the necessity. of such a negative rule by 
putting all rules of admission and rejection of evidence wholly into 
some positive rules of relevancy. It is not the business of the 
Judges to substitute their own intention or even the intention of 
the framers of the Act where it clearly differs from the intention 
of the framers or the provisions of English law. This attitude of 
the Judges appear all the more objectionable when we remember 
that the wisdom of the rigid exclusionary rules has been challenged 
by eminent thinkers and that these rigid rules are not recognised 
by many enlightened systems of jurisprudence and that in some lead- 
ing decisions pf English Courts the exceptions to these rules have 









exceptions to harmon? 
exist in the Act, relating to relevancy™ 
tevancy of statements in particular. 

zen before that the omission ofthe rule of exclu- 
ave been intentional on the part of Mr, Stephen. To 
substitute positive rules in place of negative ones is one of the 
fundamental aims of Mr. Stephen and he refers to the rule against 
hearsay both in his Introduction to the Act as well as in the Digest. 
Moreover where he discusses the various senses of the rule (in p. 6 
of Introduction) his language shows that he was under an appre- 
hension that such a rigid rule would exclude evidence of statements 
forming parts of the issue or used circumstantially. (See section 
IV of this essay). (Reference may be made to the fact that Mr. 
Stephen was an acute thinker in support of the conclusion that the 
omission was not intentional). The effect of assuming a rigid rule of 
exclusion, would be to make Indian law intolerably stricter than 
English law unless the whole framework of the Act is modified. 
The two alternatives are to make Indian law decidedly more literal 
or decidedly (intolerably) stricter than English law according as 
one does not or does assume a rule of exclusion. 

(ii) Some of the sections laying down general rules as to rele- 
vancy (secs. 6-16) may admit statements (for which see section VI of 
this essay) and so if a rule of exclusion is assumed provisos explana- 
tions and exceptions will have to be added to these sections as other- 
wise there will be an irreconcileable conflict between the rule of 
exclusion and these sections which relate to relevancy of facts gene- 
rally and refer to statements only as being included within facts. 
These sections admit statements even for the purpose of proving the 
facts stated. There is*nothing in the Act to differentiate the scope 
of section. rx in this respect from sections 7, 8, 9,14 ete. This 
subject is discussed in section VI of this essay carefully as this 
demolishe$ the theory that sections 32-39 i down tho only excep- 
tions to the rule against hearsay. 

Before passing to a discussion of the sections (sections 6-16) 
which relate to relevancy of facts generally and which may admit 
statements as statements are also facts, we should note one objec- 
tion to our view, namely, that our view converts sections 17-39 into 






appeared again; the tendency of the exceptions to expand in size 

and number and thus to eat into the rigid rules of exclusion which’ 

became visible in Sugden v, St. Leonards seems to me to be likely 
to grow stronger} the only question is whether and when the Legis- 

_ lature should intervene and how far the Judges are entitled to help 
this tendency. The very existence of the rule of exclusion in Indian 
law is a thing which we deny and hence we need not go into the 
details of English law on this point except in so far as it is necessary 
to explain the psychological causes of the views that the Judges: 
adopt as to the scope of séction rır on the one hand and that of 
sections 32-39 on the other. 

The view adopted in the case of Bela Rani v, Mahabir Singh 
comes to this that sections 32—39 imply a rule of exclusion general 
rules of irrelevancy, to use the words of Mr. Stephen—to which sec- 
tions 32-39 enact exceptions, The law as to admissibility of state- 

, ments is often confused with the law as to admissibility of judgments. 
There are: important differences which’ are usually overlooked, 
namely, the following :— ; i 

(i) Section 43 distinguishes betweeri the use of a judgment to 
prove its existence and the use of a judgment to prove the truth of 
the opinions expressed in it and with regard to the latter kind of use 
of judgments, lays down an express‘rule of exclusion, whereas in the 
case of statements no such differentiation of the uses is made and 
there is no express rule of exclusion, Sections 32, 33 etc. 
speak of statements being relevant; they do not distinguish ` 
between the making of the statements and the facts stated in the 
statement. Mr. Banerjee J. says in the case cited by us, 
“The making of such statemént is, no doubt, a fact which 
would make the fact in issue highly probable and as such 
might be admissible in evidence, but it must be proved before 
it can be admitted.” These sections, according to the interpre- 
tation of this learned Judge, ‘would forbid proof eyen of the 
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only so many illustrations of the general rules, esp, of 
gection.11 and so makes ‘them “superfluous, - The answer is, there 
can be no doubt that sections 6-16 lay down the general rules as to 
relevancy. . In p. 72 of the Introduction, Mr. Stephen says, “ rele: 
vancy was very /uily defined in the Evidence Act (Ss. 6-11 both 
inclusive)”. If these sections fully define relevancy a!l other sec- 
tions as to relevancy must be amplifications of these, esp, Sec. rr. 
The necessity for enacting these provisions separately is to dispense 
with the enquiry whether the probative force is sufficient for section 
11, These sections (Ss. 17—39) admit some statements when they 
fulfil some requirements without discussion as to their weight. 
Section rr requires preliminary discussion as to weight before 
` admitting any fact (including a statement). What sections 17-39 do 
is to dispense with this condition precedent to admission, Far 
from being meré illustrations they are in a sense, so many indepen- 
dent rules and being independent rules of relevancy, without the 
help of a rule of exclusion, they are of co-ordinate jurisdiction with 
sections, 6-16. Af they lay down the law as to statements exhaus- 
` tively, then no statements can be admitted under Secs. 6-16, which, 
as we shall see, isnot the case. Our theory does not make the 
“ elaborate provisions” of secs. 32-39 superfluous but gives them, 
in a sense, the status of independent rules, co-ordinate with sections 
6:16 ; whereas the implied enactment theory introduces irreconci- 
leable conflict between Secs. 17-39 (Ss. 32-39) and sections, 6-17. ` 
- We pass on next to consider the effect of sections 6-16 in 
admitting a statements. 
-~ (To be continued). 
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REVIEWS, 


Legal Practitioners Act by Kshitis Chandra Chakrabarti, 
M.A., B.L, M. C. Sarkar & Sons, Calcutta, 1923, Rs 3.—This is an 
extremely useful edition of the Legal Practitioners Act with a com- 
mentary and historical introduction. The jntroduction rightly lays 
stress upon the position of the legal practitioner in ancient and me- 
diaval India and shows that the system is not a modern innovation, 
The commentary gives the substance of all important judicial deci- 
sions and we are glad to find that the rules deducible are accurately 
stated. The work is in short marked by the same excellence as 
characterised the previous publication of the author. 


_ The Court Fees Act and the Suits Valuation Act by M.N. 
Basu M.A., B.L, Eastern Law House, Calcutta, 1922—We are glad 
to welcome this valuable edition of the Court Fees Act. Mr. Basu 
is now Stamp Reporter on the Appellate Side of the High Court and 
has had occasion to make a special study of the provisions of the 
two Acts he has annotated. The Commentary is exhaustive and 
so far as we have been able to test refers to every case of importance. 
The Classification adopted in arranging the notes is simple and logi- 
cal and practitioners in search of cases on a particular point can 
reach the relevant portion almost at a glance. We have no doubt 
the work will have a very large circulation. 


The Court Fees Act by M. Krishnamachariar, M.A., M.L, 
Ph. D., P. R. Rama Iyar of Madras, 1923.——-The learned author ‘of 
this Commentary has previously laid the profession under obligation 
by his works on Easements, Trusts, and Torts. The present work is 
marked by the same features as his previous contributions, namely, 
lucidity and thoroughness. . The Editor has so arranged the provin- 
cial amendments as to enable the reader at a glance to appreciate 
their comparative effect. The notes are full and references have 
been given to decisions from all the Indian Courts. As the Act is 
in force throughout Inia there is evidently room for more than one 
good edition. 
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RULE AGAINST HEARSAY AND THE INDIAN EVIDENCE 
| ACT. 


Section VI. Aduussibility of Statements under Secs. 6-16 i, 6. 
Sections not Referring specifically to admissibility of 
Statements, 

The sections referring exclusively to statements enact that all 
statements which satisfy the requirements laid down in the sections 
relating exclusively to statements are admissible statements ; from 
this to infer that all admissible statements are statements which 
satisfy the requirements laid down in the sections relating exclusively 
to statements is to commit the fallacy of distributing a term in the 
conclusion which was not distributed in the premise, The Act itself 
apart from this logical consideration, shows that statements may be 
admitted independently of sections 17-39 which relate 10 statements. 
A rigid rule of exclusion could not have been inserted just before 
these sections as is the case with regard to judgments (cf. section 
43). ` We have seen that the sections -relating to statements do not 
distinguish between the making of a statement and the facts stated 
ina statement, This want of discrimination pervades the illus- 
trations (of admissibility of statements) app:nded to some of the 
sections relating to relevancy generally (sections 6-16). We have 
seen before that one of the reasons which led Mr. Stephen to avoid 
the rule against hearsay was that he thought the terms of defama- 
tion or of threat would be made inadmissible by such a rule-(see 
p. 6 of Mr. Stephen’s Introduction where he discusses the vatious 
senses of the rule that hearsay is no evidence). No distinction is 
drawn between statements and other facts except in the explanation 
“to section 8 which says that conduct does not include statemgnts un- 
less they accompany and explain acts other than statements, The 
proviso suggested by Mr. Stephen to section rr is an attempt in 
‘this direction but it has not been enacted. Therefore there is 
‘nothing in the Act itself to differentiate the scope of section ‘rz from 
that of other sections in this respect ; i.e. a fact includes a state 
pent for purposes of admissibility under section 15, When in p 169 
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of his Introduction he tries to refute the contention that a state- 
ment made out of Court may be admissible under section rr, he 
never says that a fact shall not be held to mean a statement 
under section 11 and the very proviso which he suggests shows 
that such a distinction was not in his contemplation. Some of 
these sections have been made much wider than the English law 
on the subject, in order to avoid subtle discussion as to admissibi- 
lity they have been made to differ substantially from English law. 
The Act (and Mr. Stephen) sometimes shows confusion between a 
liberal interpretation of law and abrogation of it. . Though section 
5 says that evidence may be given of facts in issue and of relevant 
facts, the very wide definition of relevancy given in some of the sec- ' 
tions, namely, 6,7,8,9, etc. are so wide as to leave everything to 
the good sense of the parties and their lawyers. If it is remembered 
that facts relevant to relevant facts are themselves relevant, then 
the practical uselessness of these rules will become manifest. These 
sections throw the door open to hearsay facts with negligible pro- 
bative force; whereas section 11 authorises the -introduction 
of evidence of high degree of probative force, allowing the 
Court to reject the evidence if it does not come up to the standard, 
The commentators here have little to say as to the scope of sections 
6,7,8, etc, but they usually lament over the fact that apparently 
‘ery wide scope has been given to section rr. In this they ‘have, to 
some extent, the support of the personal intention of Mr. Stephen. 
Had be possessed a completely free hand in the matter he would 
not have retained section 11 in its present form, would have added 
proviso which he has suggested ; the effect of that proviso would 
have been that no statement could have been used under section 
11 for the purpose of proving the facts stated. This would have 
been a near approach to the rule against hearsay ; but without the 
help of similar provisos to some other sections, eg. sections 6,7,8,9, 
14. ttc. it is doubtful whether the Act, properly interpreted, would 
have rejected hearsfy unconditionally as in England. 
We now turn to abrief discussion as to the effect of sections 
_ 6-16 on the admissibility of statements for the purpose of proving 
the facts stated, 
Section 6. Facts which, though not In issue, are so connected 
with a fact in issue as to form part of the same transaction, are 
| relevant, whether they occurred at the same time and place or at 
different times and places, 
Ill. (a). A is accused of the murder of B by beating him, What- 
ever said or done by A or B, or the by-standers at the beating, or 
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so shortly before or after it as to form part of the transaction isa 
relevant fact, 

Ill. (c), A sues B for libel contained in a letter forming part of 
a correspondence. Letters between the parties relating to the sub- 
ject ‘out of which the libel arose, and forming part of the correspon- 
-dence-in which it is contained, are relevant facts, though they do 
not contain the libel itself. f 
~ - The'section is nothing but a loose paraphrase of the suppos- 
ed rile that facts forming part of the res geste are admissible in 
evidence. This phrase has been criticised severely by Prof. Tha- 
yer; Prof. -Wigmore, Lord Blackburn once said “Jf you wish to 
“ tender inadmissible evidence, say it is part of the res gestae”. Sec- 
tion 6 is open to all the criticisms to which the res geste rule has 
been subjected. The section admits sponteneous exclamations 
and verbal acts. Ill. (c) shows how wide the scope is. (The 
phrase ves gestae originated as.a check upon the inroad of the rule 
against hearsay into statements forming fart of the issue and those 
constituting verbal acts.) Section 6 admits letters between parties 
relating to a subiect out of which a libel arose, though they do not 
contain the libel itself. 

Section 7. Facts which are the occasion, cause or effect, immo- 
diate or otherwise, of relevant facts, or facts in issue, or which 
constitute the state of things under which they happened, or 
which afforded an opportunity for their occurrence or transaction, 
are relevant. 

Section 7 is somewhat similar to section a1 as regards its scope. 
it admits facts which are the cause, effect or occasion of a factin 
issue or of a relevant fact. 

Section 8. Any fact is relevant which shows or constitutes a 
motive or preparation for any fact in issue or relevant fact. 

The conduct of any party, or of any agent to any party to any 
Suit or proceeding, in reference to such suit or proceeding or in 
reference to any fact in issue therein or relevant thereto, and the 
conduct of any person an offence against whom is the subject of 
any proceeding, is relevant, if such conduct influences or is influ- 
enced by any fact in issue or relevant fact, and whether it was 
previous or subsequent thereto. 

Expl. 1. The word “conduct” in this section does not in- 
clude-statements, unless those statements accompany and explain 
acts other than statements ; but this explanation is not to effect 
the relevancy of statements under any other section of this Act, 

Expl..2. When the conduct of any person is relevant, any state- 
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ment made to him or in his presence and hearing, which Affects, 
such conduct, is relevant. 

JM. (f). The question is whether A robbed B. 

_ The facts that, after B was robbed, C said in A’s presence 
‘the police are coming to look for the man who robbed B’ and that 
immediately afterwards A ran away, are relevant. 

Til. (g) The question is, whether A owes B rupees 10,000. 
The facts that A asked C to lend him money, and that D said to 
C in A’s presence and hearing, ‘I advise you not to trust A, for he 
-owes B 10,000 rupees,’ and that A went away without making any 
answer, are relevant facts. 

Til (h) The question is, whether A committed a crime. The ` 
fact that A absconded after receiving a letter warning him that 
inquiry was being made forthe criminal, and the contents of the 
letter are relevant. 

NL. (j). The questi^n is whether A was ravished. 

The fact that, shortly after the alleged rape, she made a come 
` plaint relating to the crime, the circumstances under which and the’ 
terms in which, the complaint was made, are relevant. _ i 

The fact that, without making a complaint, she said that she 
had been ravished is not relevant as conduct under this section, 
though it may be relevant asa dying declaration under section’ 
thirty-two, clause (onc), or as corroborative evidence under section’ 
157. 

IH, (k). The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a com: 
plaint relating to the offence, the circumstances under which, and 
the term in which, the complaint was made are. relevant. 

The fact that, he said he had been robbed, without making any 
complaint, is not relevant as conduct under this section, though it 
may be relevarit as a dying declaration under section 32, clause (1) 
or as corroborative evidence under section 157. 

Spontaneous exclamations of a party come under section 8; a 
statement to be admitted under section 8 must accompany aad 
explain “conduct and may amount to exclamations ; however atten- 
uated thé exclamation, it must differ from mere narrstion (cf. the’ 
difference between complaint and narration in ills, j & k) ; exclama- 
tions generally will fall under section. 6. 

This section deals in a confused way with spontaneous exclama- 
tions and implied admissions as will appear from the reference to 
the parties and their agents. That there was such a confusion in 
the mind of Mr. Stephen will appear from his remarks on the case 
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of R: v. Fowkes that the evidence in that case might or might not 
have been admissible according as the window had been open or 
shut. Stripped of details, the facts of the case were: the accused 
was charged with murdering the deceased by shooting him through 
a window ; one of the persons who were sitting inside the room 
with the deceased shouted as the gun was fired, “ There’s the 
butcher’, a name by which the accused was sometimes known. 
Evidence of the exclamation was allowed. Mr. Stephen thought 
that the admissibility of the statement depended on whether it 
was made in such a way as to require the accused to say “ no” to 
the accusation by the statement. The only justification for th‘s 
` confusion is that the exception in favour of spontaneous excla- 
mations was not then explicitly recognised by English text 
writers, though the judges accepted it in a number of cases, namely, 
Aveson v. Kinnaird ; R. v. Fowkes etc. Cockburn C. J. failed to 
recognise this exception in Æ. v. Bedingfield in which he decided 
that such statements could not be admitted unless it was a verbal 
act or amounted to admission (or amounted to dying declaration). 
Til. (g) is a case of implied admission ; j Ills. (j) & (k) are cases of 
spontaneous exclamations. 
Section 8 does not distinguish between the circumstantial use of 
a statement and its use for the purpose of proving the facts stated 
and so once it admits a statement it does not put any limitation on 
the use of the statements. Ills. (f) & (h) are cases of circumstantial 
use of statements to prove knowledge ; as these statements are not 
intended to prove the facts stated, they are not subject to the rule 
against hearsay ; exclamations are subject to the rule but are saved 
by an exception recognised in their favour. Letters found ina 
man’s possession may, besides showing knowledge of contents 
amount to admission on proof of the person’s identifying himself 
with the contents, and acting in accordance with them. Sections. 
17-31 refer to admissions which are statements oral or documentary, 
made by a party or his agent and does not séem to refer to admis 
sion by conduct. Section 8 does not impose any limitation on the 
use of the statements ; ills, (j) and (k) say that the terms of fhe com- 
plaint are relevant ; unlike the terms in ill, (bh), these Will affect 
the proof of the facts stated and so the statement is not used merely 
circumstantially, Tne section draws no distinction between the 
various uses of a statement and imposes no limitation on the use. 
Section 9, Facts necessary to explain or introduce a fact in issue 
or relevant fact, or which support or rebut an inference suggested 
_by a fact in issue or relevant fact, or which establish the identity of 


Ads THR CALCUTTA LAW JouRMAL, [Vor XXXVII. 


any thing or person whose identity is relevant, or fix the time or 
place at which any fact in issue or relevant fact happened, or. which 
show the relation of parties by whom any such fact was transacted, 
are relevant in so far as they are necessary for that purpose, 

Ill. (d), A sues B for inducing C to break a contract of service 
made by him with A., C, on leaving A’s service, says to A ‘I am 
leaving you because B has made mea better offer’. This statement 
is a relevant fact.as explanatory of C’s conduct which is relevant as 
fact in issue. 

‘Ill, (e). A, accused of theft, is seen to give the stolen property 
to.B, who is seen to give it to A’s wife. B says, as he delivers it, 
‘A says you are to hide this, Bs statement is relevant as explana- - 
tory of a fact which is part of the transaction, 

- Ti. (f). A is tried for a riot, and is proved to have marched at 
the head of a mob. The cries of the mob are relevant, as expla- 
natory-of the nature of the transaction. 

This section also deals with verbal acts as do sections 6 & 8 
[and section 6 as section 8 is nothing but an amplification of 
section, (7)]. 

Section zo admits things said or done by conspirators in reference 
fo their common intention even though not in execution or furtherance 
of common purpose as is necessary under English law ; section ro 
admits even statements made by a conspirator after his connection 
with the conspiracy has ceased and thus carries the doctrine of 
implied agency far beyond English law. , The illustration makes it 
clear that the contents of a letter written by a conspirator giving an 
account of the conspiracy even though the account may relate to 
events that took place after he left the conspiracy and may be used 
against another who joined after he left the conspiracy. This is 
clearly hearsay. 

Section 13. Where the question is as to the existence of any right 
or custom, the following facts are relevant: 

(a) any transaction by which the right or custom in question 
was created, claimed, modified, recognised, asserted or denied, or 
which was inconsistant with its existence : 

(b) particular instances in which the right or custom was claimed 
recognised or exercised, or in which exercise was disputed, asserted 
or departed from. me pA : 

A statement satisfying with the conditions laid down. may 
amount toa fransaction Or an tnastange 5 if it Amounts to an act—a 
verbal act—it is not open to the rule against. hearsay. Even when 
it does not so amount, it may be. admissible under this sgction even 
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for the purpose of proving the facts stated; in England evidence of 
this kind is admissible only in the case of public right on the 
strength of a special exception to the rule against hearsay ; in the 
case of private rights there is an exception in favour of ancient docu- 
ments. Section 13 is due to mixture of extension of the verbal 
act doctrine and relaxation of the ancient document doctrine (sec- 
tion go creates a presumption of genuineness, in the sense of due 
execution, in favour of documents thirty years of age or more and 
does not relate to its probative force as to the facts stated). 

Section rg. Facts showing the existence of any state of mind— 
such as intention, knowledge, good faith, negligence, rashness, ill- 
: will or good-will towards any particular person, or showing the exis- 
tence of any state of body or bodily feeling—are relevant, when the 
existence of any such state of mind, or body, or bodily feeling is in 
issue or relevant. 

Expl I.—A fact relevant as showing the existence of a rélevant 
state of mind must show that the state of mind exists, not generally, 
but in reference to the particular matter in question. 

Ill, (k). The question is whether A has been guilty of cruelty 
towards B, his wife. Expressions of their feeling towards each other 
shortly before or after the alleged cruelty, are relevant facts. 

Ti. (1). The question is, whether A’s death was caused by 
poison. Statements made by A during his illness as to his 
symptoms, are relevant facts. 

ll. (m). The question is, what was the state of A’s health at 
the time when an assurance on his life was effected. 

Statements made by A as to the State of his health at or near 
the time in question are relevant facts. 

Ill, (p). A is tried for a crime. ` 

The fact that he said something indicating an attention to 
commit that particular crime, is relevant, 

The fact that he said something indicating a general disposition 
to commit crimes of that class, is relevant. . 

This section does not distinguish between statements about a 
state of mind etc, and a statement used circumstantially to show a 
state.of mind etc, ;the former are subject to the rule against hear- 
say and are saved from its operation by an exception (cf. Aveson v. 
Kinnaird), This distinction is not drawn clearly by celebrated 
English writers on the subject who treat all such statements together 
ás a kind of circumstantial evidence, the inference being from an 
effect (manifestation or expression) to its cause. Mr, Stephen has 
got the authority of Mr, Taylor (and Mr. Phipson) on his side, | 
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These sections (sections 6— 16) often admit statements and when 
they admit them no limitation is put by these sections on the use 
of the statements. Statements forming parts of the issue, those 
constituting verbal acts and those used circumstantially to prove 
some state of mind etc, are mixed up with statements used for the 
purpose of proving the facts stated. In order to avoid subtle dis- 
cussions, some of the limitations recognised by English law are not 
required by these sections and the result is that the door is thrown 
open to admission of evidence which is hearsay or is of little or no 
probative force ; little use is, however, made of these relaxations of 
the law of evidence and hence there are few cases about sections 6, 
7and 9. Though section 5 admits evidence of facts in issue and | 
relevant facts only, the definition of relevancy is so wide that little 
practical Denefit is derived from (and little misuse is made of) these 
sections and the partiés and their lawyers are thrown on their 
common sense and ordinary principles of reasoning. This being 
so, I do not understand why Mr. Stephen and his commentators 
are so eager to restrict the scope of section rr which admits facts 
with a high degree of probative force. This is left to the discretion 
of the Court on which Mr. Stephen himself relies largely as is shown 
by section 165 of the Act which authorises the judge.to put any 
questions and section 167 which enacts that a decision shall not 
be varied for mere improper admission or rejection of evidence 
without proof of consequent failure of justice. The only psycholo- 
gical reason lies in the claim to originality made by Mr, Stephen 
in favour of a set of positive rules of relevancy which he thinks he 
discovered for the first time, 

Even if Mr, Stephen had succeeded in enacting the proviso to 
section 11 which he suggested, statements made out of Court would 
not have been rejected unconditionally. They may become ad- 
missible under section 7 read with some other section. Section 7 
defines relevancy in quasi-scientific language in terms of causality 
whereas section 11 defines it in popular language, to use the words 
of Mr. Justice Markby. A proviso similar to that suggested to 
section 11 would become necessary in the case of section 7. Thus 
a statement showing a state of mind contemporaneous with the state 
of mind is admissible under section 14 as proof of the state of mind, 
say knowledge, which is a state of mind; section 7 authorises an 
inference from knowledge of facts to the facts as knowledge is a 
psychological effect (impression on the mind) produced by facts, ega 
the contents of a document executed by person ; therefore, to take a 
concrete gasa a post-lestamentary declaration by testator would be 
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admissible to prove the contents ofthe will, English law admits 
expressions of intention to execute a will in a particular way as ten- 
ding to prove the contents of a will. 

Ido not see how knowledge is less probative than intention 
to this respect ; in both cases there are two steps in the reason- 
ing:—{i) from the expression of knowledge or intention to know- 
ledge or intention and (ii) from intention or knowledge to facts, 
Section 14 does not distinguish clearly between a statement 
about a state of mind and statement which evidences the state 
of mind circumstantially, it admits a statement about a state of 
mind provided it is contemporaneous with the state of mind and 
“is: specifically connected with the state of mind. Knowledge 
is a continuous state of mind and a statement about a fact 
known may be such a fact ‘as to show knowledge just as a state- 
ment about a fact intended to be done may show intention. 
There may be various circumstances affecting the weight in each 
case; in the case of a statement showing knowledge, there may be 
a wilful attempt to mislead and various other circumstances; so in 
“the case of a statement showing (expressing) intention, there may 
‘be subsequent changé of state of mind and therefore the tendency 
of. the statement of intention to prove the facts intended may be 
very weak ; first the intention at the time of making the statement 
is proved ; from this the future intention and thence the facts in- 
tended; in the case of knowledge the links are fewer in number. 
The inference from a statement showing knowledge to facts may 
be excluded only by an express rule of exclusion. The existence 
of such a rule of exclusion may lead toa distinctión between state- 
ments by a person as to what Ae intends to do and state- 
ments by a person as to what 4s kas done and the former 
miay be admissible without the latter being so, This is the present 
state of English Law as enunciated by Mellish L, J. in Sugden v, 
St. Leonards where he differed from the majority of the judges 
who opined that the post-testamentary declarations of a testator are 
admissible to prove the contents of a will. According to Mellish 
Li J. declarations -of intention prove intention at the time which 
corroborates other evidence of contents; buta declarations of the 
contents of a will that has been executed is “simply a statement of 
fact within his knowledge” and therefore, is inadmissible by the 
“general rule that hearsay evidence is not admissible to prove a 
fact that is stated in the declaration.” The distinction between ‘the 
two forms of expression of intention, namely, “I shall execute a 
will with these contents” and “I intend (or my intention is) to 


AH 
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execute a will with these contents” is similar to the distinotion 
between the two forms of expression of knowledge, namely, “I have 
executed a will with these contents” or ‘These are the contents 
of my will” and “I know (or I possess knowledge) that these are ` 
the contents of my will,” when a man states a fact which is obviously 
within his knowledge, the statement is just as much about the ‘facta 
as about his knowledge. If the statement as to facts known be 
excluded, there is no reason why a statement as to facts intended 
should be admitted. If, as we have seen, there is no express rule 
of exclusion in India, such a statement about fact known will be 
admissible under sections 7 and 14 read together, even though it 
might not have heen admitted under section rr. We have howevir : 
seen that as the proviso suggested by Mr. Stephen has not been 
added to section rr, such a statement may, under the circumstances 
of a particular case, be admissible under section 11. The question 
will arise, may not such an argument be advanced in favour of aff 
statements made out of Court? Ths answer is, yes, such an argu- 
ment may be advanced but will not be advanced as offering state- 
ments made out of Court, must rouse the suspicion of the Court ` 
and most probably will lead to a presumption that the evidence ` 
(if not also the cause) of the party tendering such evidence is weak, 
Just as sections 6, 7, 9 may lead to the introduction of hearsay and 
a large amount of materials with little or no probative force but 
does not do so on account of the common sense of the parties and 
their pleaders, so algo the mere absence of a rigid rule of exclusion 
will not lead to the introduction of statements made out of Court. 
Moreover section rr does not abrogate all rules of evidence ; the 
sections e. g. 6, 7,9 etcs in respect of which Mr. Stephen claims 
originality are rather open to that charge, to some extent; but 
section 11 requires the parties tendering any evidence under 
the section to satisfy the Court and asks the Court to be cautious 
in admitting evidence ; and the provision in the Codes of proce- 
dure as to appeal, revjsion etc. will make the Courts of: the first 
instance very careful in the matter. The effect of this interpretation 
will be to give elasticity to the principles underlying the exceptions 
to the rule against hearsay in England. - A 
‘oy 
Conclusion. 


Jessel M. R. said in Sugden v. St. Leonards that the rules of 
evidence were made for the purpose of furthering truth and Justice 
and that Courts should not be anxious to restrict’ them narrowly. 
A liberal interpretation does not mean abrogation of law. ` There 


Vou. XXXVII] > HPARSAY ZVIDENCR. | ngu. 


_ are two certainties about the Indian Evidence Act, inspite of its 
inaccuracies and vagueness in many places and these are (i) that 
section rr expresses the intention of the Legislature though it may, 
to some extent, go against the intention of Mr. Stephen and (ii) 
there is no rigid rule of exclusion of statements made out of Court 
in the Indian Evidence Act. 


In admitting a statement under section 17 Anglo-Indian Court 
of Law must naturally be guided by the principles underlying the 
exceptions to the rule against hearsay. And this interpretation will 
make Indian Law accord with the spirit of modern criticism and 
will make Indian Law less capricious than English Law so long as 
: the principle underlying the exceptions to the rule against hearsay 
in England are not recognised as elastic by the Judges or made so 
by the Legislature. 


J. N. Das-Gupta, M.A, M.L. 
Lecturer in Law. 
Dacca University. 


REVIEWS, 


The Indian Income Tax Act 1922, by P. D. Aiyangar BA. 
BI. Associated Printers, Madras, 1922.-~This handsome volume 
deals with a subject of great practical importance. The Income Tax 
Act passed last year consolidates the law relating to Income Tax 
and Super-Tax in British India and in many matters substantially 
alters the law in the light of the experience gained by the working 
of the previous acts A new commentary is consequently impera. 
tively needed and the one now before us will be deservedly welcomed 
asa solid piece of work. The text is carefully annotated by refe- 
rence to decisions English and Indian and their substance is Jucidly 
and tersely stated. The appendix sets out the text of the repealed 
acts and also makes available important papers relating to the legis- 
lation of 1922. We have no doubt that the volume will meet with 
the recognition it fully deserves, 


The Law of Gaming and Wagering by S. G. Velinker, B.A., 

LL B, 3rd Ed. Bombay, 1922.—This volume deals with‘the Civil and 

Criminal Law of Gaming and Wagering. The work is really of great 

merit and it is unfortunate that the major portion of it is put in the 
. 
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form of annotations to the sections of a Local “Act, The substance‘ 
of the English and the Indian Decisions is well put and it is worthy ` 
of consideration whether in the event of a new edition thé entire - 
work ‘should not be recast into the form ofa text-book with the 

statutés placed in an appendix and annotated by references to releve 

ant passages in the text. oa 

- The Law. of Mosopdlies in British India. (Tagore Law 

Lectures, 1916) by P. K, Sen M.a., LLM, Calcutta, 1922.—We are 
pleased to extend a:warm welcome to the volume of lectures on the 
law of:-monopolies delivered’in the year, 1916 by Mr. Prasanta 
Kumar Sen as Tagore Professor of Law... It will take-a distinguished’ 
place in a famous series of legal treatises. “It is in no sense a digest” ` 
ora book:by a book-maker. On the other hand it contains in many 
places an illuminating exposition of first principles ‘and a refreshing - 
criticism-of judicial decisions, It is pre-eminently a book for careful 
study by all students of law, young or old and not for mere occa- 
sional consultation by the busy practitioner in search{of precedents 
to support a spacious contention. We hope the book will secure a 
wide circulation, | 
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The Calcutta Law Journal. 


THE PROPOSED BILL TO AMEND THE BENGAL TENANCY 
ACT VIII. OF 1885.. 


“The Bill introduced into the Bengal Legislative Council for the 
purpose of amending the B. T. Act, 1885, embodies certain pro- 
visions, which, if passed into law, will effect drastic and far-reaching 
changes in the economical life of Bengal, both urban and rural. 
Yet strange to say, it has not attracted that degree of public 


attention which it undoubtedly deserves. 


Before criticising its principal provisions in detail, it is necessary 
to take note of the fundamental principles on which it is based. 

The cardinal defect, which the Committee appointed to consi- 
der the améndment of the Act, found in its provisions, and which 
they have laboured hard to remove, may . thus be stated.in their 
own words :—"“ The main defect of the B. T. Act at the present day 


is that it does not provide adequately for the extraordinarily com- . 


plicated state of aggrarian relations which has grown up -owing to 
the wide-spread adoption both by landlords and by .tenants of the 
practice of sub-division and sudinfeudation of rights in land, The 
principle of the settled raiyat adopted by the franiers of the B. T. 
Act is a satisfactory protection of the customary rights of the resi- 
dent raiyats of the village, and affords almost a complete solution of 


the status problem in areas where there. are only two persons in. 


terested in the land, namely the proprietor landlord and the culti- 
vating tenant. But in Bengal at the present day”—the Committee 
point out—" there is very often a whole chain of persons interested 
in the land both as rent-receivers and as rentpayers, between the | 
proprietor at the top and the cultivating tenant. Under the law 
as it stands, the oaupancy tenant right can only be enjoyed by one” 


Maln defect of 
B. T, Act. 


?: 


Interested in land. 


Occupancy right 


person in the chain.” It is owing to “ this limitation, of the legal ™ored by one only . 


occupancy right to a single individual among the numerous persons 
interested in the land” that “the law is not properly adapted to the 
complicated state of subinfeudation which actualy exists,” And “ it 
frequently happens that the occupancy tenant right gels into the 


Stee 
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Not necessarily hands of the wrong person and the cultivating tenant who ought 
cuiavator who gah to have the right, finds himself in the position of a tenant-ct-will.” 
The problems, therefore, which the Committee set themselves 
Remedy proposed. tO solve are :—(1) To prevent the non-cultivators from acquiring 
the right-of: oecupancy, and -(2). To provide: that only the actual 
cultivafors Should acquire and retain that right. 
< In.their opinion nothing will serve to prevent the acquisition of , 
odclipancy right by a ‘wrong person,’ if that status is confined ‘or ` 
limited to one of the persons interested-1 in the same plot of land. 
Under the circumstances the best solution of both of them which 
the’ committee find is “to give to all persons holding land under 


ee right on the pérson who enjoys the legal status of a ratyat, right of ocas: 
persons holding land bancy as agains? his inimediate landlord.” ‘Most of the persons who 
onder the raiyat. 
hdld land ‘under the raiyat have, under the present law, the status 
ofan under-raiyat, and are commonly known as the Korfa raiyats, ` 
while some are commonly ‘called the Shag-chasis, Bhagidars, ` 
d.e. Undor-raiyat 


and Bhagidar etc. Burgadars, Adhidars, or Adhiays, The Committee propose to 
confer the occupancy tenant right on all these persons. 


ts! .! ‘= This proposal, the Committee assure us, ‘is based on the fact 
aai "74+ 4 that although the law ‘confers the occupancy tenant right on only - 
in noe Tg i 7 
Comnnitiies’ 's ohe ‘Person, yet, asa matter of custom and practice, the essentials 


ae they in fact of occupancy right. are- ordinarily enjoyed - by most of the persons in 
the chain of those who are interested in the land as rent-receivers or 
agxrent-payers. or as both.” * * “ This is the essential element of a 
permanent tenure and most of the tenures in Bengal, other than those 
héld ‘under eases for limited periods, enjoy -it, lt attaches under 
the existing Act also to all raiyati holdings other than those . 
of non-occupancy raiyats and wader raiyats, and even in the case- 
of.the latter, the possibility of the acquisition of the right by custom 
is- asap men by the B. T. Act.” 


Comite could “To this. fundamental principle very few persons belonging either | 
not agreg to this... to the Jandigrd, orto the middle, or to the cultivating class can 
prapopal; says: agree. In fact, though the Report states that the members of the ° 
* Committee “ sign the Report in token of our agreement in the ` 
, ss matter, of. the general principles which should be followed in the ` 
eis ee ie one a KEN amendment of the Act,” the Minutes of Dissent attached to it by 
almost all the members (16 out of 18), will satisfy all that even in 
this matter they were not, and could not have been, unanimous. Í 
The majority . represented the interests of the landlords, only 
four of them imposed upon themselves the. task of protecting the 
interests of the Cultivating clas, and there was nong to look after 
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“the rights of: the - middle-class, Yet strange to say, no. ‘party: is 
‘satisfied. with. the funddmental principle ofthe Bill. <) T0 ety 


vil 


` It is very difficult to follow the reasonings by. which -the’ Com- kisa of Tt form cloar 


< mittee have discovered the innate defect in the Act and the remedy 
` they-have fourid out for removing the same, In fact, the. statements 


madeé by the Committee ‘regarding these matters contain half. truths, 


which are worse than whole errors and are ‘themselves tone 


. bradictory to one another, shewing that the Committee -could not 
form any clear idea at all’ of what they ought or sought- to.do. -, 

The Committee have come to the conclusioa that “the wide 

spread subinfeudation of the rights in land both by landlords and by 


-” teriants”, prevailing at the present day, is at .he root of al the evils, 


To judge the matter correctly, it is necessary to keep separate and 


+ to distinguish between the zwo classes of subinfeudation, -namely, 


= 


< that of the right zo receive. rent; in which case the | rent is leased oyt, 
- and not the land, and that of the right to cultivate - the land, -jn 

which case the cultivable land itself is leased out. . The Committee 
, however-have ignored or forgot the distinction between the, two 
_ cases which is fumdamerital, - 


With regard to the former, it must not be forgotten tbat.it is; a 

- wecessary consequence of the Permanent Settlement. By this arrange- 
mest, the government gave up a portion of its land-revenue:in 

favour of the zemindars, contenting itself with a fixed amount, and 

` assured its punctual payment without'any labour and risk attendant 
upon its” collection from individual tenants. The zemindars were 

‘not slow to follow the exainple set to them and immediately. began 
: to dispose of their zemindaries in a similar manner. In. course 
of time, their lessees'too sublet their interests on precisely. similar 
terms to other: persons. These again “sometimes : similarly 
underlét.. And stidbletting has in very many instances continued 
‘several degrees lower, ànd, in some..places there are as‘ many 


< às-a dozen gradations between the zemindar'at:the top and. the 


cultivator ‘of the soil at:the bottom. The Committee afe.therefare 
‘ight ‘so far:that.“ there is between the proprietor at the, top and the 


cultivating tenant.a chain of persons who: have no-other interestin, -; E has tee 


the property. than that of mere rent-receivers.” (who: -have the; status" 
lof, tenure holder as.defined in the Act), “Most of the tenures in Bengal 
‘(other ‘than. these: held ‘under leases for limited periods) anjog”. as the 
committee. themselves: point out .“‘-the-esgential. elements. of occu- 
pancy right.” If that.is so, there is no room for- -complaints so far as 
-these:. rent-receiving tenure-holders-- are - concerned..-:: Sir Henry 
Cotton in his “ Memorandum of ‘Land Tenure”; expressed himself 
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in favour of this system on the ground that it tended to secure a 
wide diffusion of profits, and the gradual accession to the wealth 
and influence of small ‘proprie‘ors.” But that was secured at the 
expense of the cultivators. lt cannot be denied that she system 
proved extremely injurious to the right of the cultivators of the 
soil. For it placed them en masse in the hands of these middlemen, 
who speculated upon the opportunity they were able to command of 
realising extortionate rents from them. The Committee have not at 
all thought it necessary to consider their case, except in minor + 
particulars or to put a stop to or even to limit this system of sub- 


` lease of the rent receiving right (1). 


The interests of (some at least of) the cultivating tenants have. 
always been an object of special care of the government and “ the . 
recognition of the right of occupancy” in them has been ` “the - 
essential feature of the tenancy legislation in Bengal,” ever since the : 
days of the Permanent Settlement. These were the resident rafyats ; 
of the village, generally known as the Kind Kashkt Kademi raiyats. 


` The Regulations passed subsequent to the Permanent Settlement 


recognised their heritable right to hold the land they cultivated 
and:to be protected from ejectment therefrom. The new-comers 
to the village were, however, required to take settlement of the 
lands from the zemindars for the purpose of cultivation, on terms 
imposed by them and might be mere tenants-at-will. They. were 
known as the Paskasht ratyat. The old Regulations contained: no wW 


` indication as to the length of time required for enabling them to 
‘acquire ‘the kademi rights, and no provision for the protection 


of: such rights, which were thus of precarious character, and 
this caused very great hardship on them. Further, besides those 
who had been XAwd Kashf at the time of the Permanent Settle- 
ment, there were other raiyats who since the time had by long 
residence in the village in which they held and cultivated the lands 
and who in the belief and feeling of the people became entitled to 
the Kind Kashi rights. And doubts exist as to whether these were 
included in the class protected by the Regulations. These matters 
were settled by the Rent Act X of 1859 which laid down that ‘th 
twelve years cultivation of the same plot of land, was generally speak, 
ing, sufficient for the purpose. The same substantial rights as hac 
been enjoyed by the Khud Kaskt’ Kademi ratyats were thus con 
ferred on a large class of tenants, known as the Pai Kashis, wh 










(1) The High Court in recent years have upheld the creation of the inte 
mediate tenures over the head of the Putni. 


Von, XXXVIL] “THE BENGAL TENANCY ACT. 


were hitherto merely tenants-at-will and liable to be rackrented. 
‘Lhe zwo classes were thus assimilated into what then for the first 
time came to be calledthe “ Occupancy rdiyats.” The result was 
that continuous cultivation for twelve years of the sdentical plot of 
land was generally speaking, sufficient for the purpose. This re- 
quirement however, was a serious infringement of the rights of the 
resident raiyats, as it placed them in the position of tenants at-will 
in respect of all lands of which they could not prove twelve years’ con- 
. tinuous occupancy. The B. T. Act, however; provided that the 
twelve years cultivation or occupation of the same plot was not at 
all necessary for a resident raiyat of the villages. The cultivation 
_ Of any land within the same village for twelve years was only requir- 
ed before a raiyat could become a “ settled raiyat” of the village. 
And all “ settled raiyats” were declared to “ have occupancy right 
in all lands for the time being held by them. The B. T. Act, by 
thus returning to the old principle of the Xhud Aashé raiyat, gives 
the cultivator of the soil occupancy rigbt-not only in the lands held 
by him actually for twelve years, but in any land for the time being 
held by him in the village. We is to shew that he has held some 
land within the village boundaries - continuously for twelve years, 
‘and he then becomes a ‘ settled raiya? of his village, and acquires 
occupancy right in all the lands which be -may hold sin. the 
village at the present or inany future time. Thus, ..the Rent 
Act of 1859 and the B. T. Act of 1885. conferred on a consi- 
derable portion of the raiyats that protection from rack-rent and 
ejectment at the hands of the landlords which they had-so sorely 
needed. “The result has been that a proportion. varying from four 
fifths to ninetenths of all the raiyats in the Province have occupancy 
rights in the lands Of the remainder, a small number holds lands at 
fixed rates.of rent, and the rest are more or less tenants-at-will,” and 
are now known by the name of the “ non-oceupancy” raiyats. That in 
the opinion of the Committee the protection is.adequate is apparent 
` from the fact that nowhere in their Report nor in the draft Bull do 


we find any proposal regarding the improvemerft of the condition or 


safe-guarding the interests of.the raiyats. . 


- With regard.to the subinfeudation of-the - right to cultivate the 
land, which takes-place in the case *of the -raiyats .ceasing to 
Cultivate the lands themselves, but : getting them . cultivated 
by others to whom they are let out (i.e: by sademratyats) it must 
be admitted that the rafya/s, both occupancy and non-occupancy, 
, were primarily cultivators of the soil, The original conception of 
a raiyat was that he entered upon the land for the purpose of culti- 
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-våting it; or bringing i it under cultivation either by his own personal 
‘labour, or that of his servants and followers, or by means of persons 
“who occupy a portion ‘of the land, giving him in return a share of 
‘thé produce, according to the custom of the couniry, and afterwards 


“a money-rent when it suited both parties to make the arrangement. 


“A ratyatt holding being created in this manner, did not cease to be 
suck because the raiyat subsequently sublet, there being nothing 
‘either in his’ contract or in the custom of the country to prevent 
“him from doing so, and practically converted himself into a middle- 
“man (i.e. a tenure-holder as defined in the B. T. Act). It must be 
` borne in mind that the practice is of recent growth and owes its 


` origin to the persistent demand for land which arose'in the middle 


' of the last century. A historical study of the rent law will convince 
any one that at the time of the Permanent Settlement, 17931 the 
“ practice" was seldom resorted to. Even at the date of the Rent 
“Act of 1859; it was not'so widely prevalent as to call for any législa- 
` tive interference. But during the period from 1859 to 1885, the 
year of the B. T. Act, it threatened to become so widespread that 
-the government had to intervene in order to check its further 
-expansion. This process of conversion has long been going on in 
- every district of ‘Bengal. That while undergoing this process there 
-should be some doubts as to how far the tenant was to be governed 
by the incidents of the vafyati condition which he has been leaving 
ot by those of the tenure conditions to which he has been approach- 
ing is’ only natural. 
If, therefore, some of the raiyats do not now engage thaméelvas . 
“in actual cultivation, that will merely ġe a lapse Jrom their original 
. condition, and thay should be reclaimed and brought back into touch 
with the land and to cultivate it, To do so it may be necessary 
“either to zake away from them the right to sublet which they have 
“so long enjoyed and exercised although sometimes to their detri- 
‘nent, or to deprive them of the lands which they have ceased to cul- 
' tivate and to vest them i in those who actually cultivate them, namely 
“the under-raiyats and the Burgadars and the like. The Committée 
have rightly pointed out’ that any measure forbidding subinfuda- 
. tion of holdings .a/fogether “ would be impracticable ‘to enforce 
- without ‘wholesale disturbance of existing rights,” which, under 
“any circumstances, is quite undesirable. Further, to sake away 
from ‘the raiyats she privilege of sud-lease must in many cases 
be extremely hard for them. For they may, for various reasons, -be 
, prevented from cultivating the land themselves. The Legislature, 
therefore, has wisely provided in the B. T, Act for .the faiyats 
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occasionally letting out the whole or a portion of their holdings for a 


limited period (nine years), and under the law as interpretéd by the .. 


High Court a sublease granted by the raiyat for more than nine years 
is ‘fotal’y vóid even. as between the parties themselves.. The fact, :. 
however, cannot be denied that they Aave not kept . themselves within |. 
the desired limit, and in many instances sublet their lands for periods 


much more than: what is allowed by. the. JAN (nine year) and 


sometimes even in perpetuity: 


Under the circumstances, the only check. which the Committee 
have thought fit to impose upon the right. of. the” raiyat to sublet is 
that-ke must, in all cases, however short the ‘period of the sublease 


may be, obtain the consent of the landlord. This proposal, if accept- f 


ted, will result in two-fold evils. The raiyat will ‘find it extremely ` 
dificult to sublet even temporarily (for a period of less than nine 
years as they are njw able to do), as in that case also he will have 
to purchase the consent of the landlord, and that will require 
money which he has not. This will cause very great hrdship to 
him. And if the landlord’s consent is secured there will be nothing 
fo check the sublease by. tim for long periods and -even in 
ptrpeluity and thus to convert himself into a rent- receiver which it 
is the policy of the law to Prevent, Under the present law äs initer- 
preted by the High Court a` suð lease granted” by the” miyat jor: a 
period exceeding nine years is totally void, even “as between’ ihe” 
- parties themselves. This has enabled the raiyat resume khas 
possession of the land and to cultivate it himself after the expiry of 
the period of nine years, if he wishes, and as the law wants him, to 
do ‘The proposal mada by the Committee-to omit this restriction 
will make the sub-lease binding upon the raiyat in all cases even » 
though the period of it be much longer than nine years or even in. 


perpetuity and will preclude him during the whole period or for ever , 


from getting -2£4as possession and cultivating, the land himself and | 


thus convert himself into a rent receiver inspite of his wishes to the | i 


contrary. 


If the sublease by the raiyat permanently or for‘a long period i is- 
considered “to "be an evil (as it ought ‘to be). and ‘if the Zaw as laid 
down in thé-B, T. Act and ‘interpreted by the High- Court be not 
found to be sufficient to check it, that is becausa of-the vague way. - 
in‘ which it is worded, and: all that. seems- necessary isto make it 

I nave definite and- clear that after- the lapse of the said period, the 
sublease granted by ‘the raiyat’ will become ip so’ facto void. -This-. 
will also ‘avoid the’ hardship which’ the - présent : law eres 4 


M: 
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To limit "period. af, . 
sub-lease, 


beatae 
to require 


“la adiord’s consent 
in all cages. 


Will not be 
sufficient check. 


Will prevent raiyat 
resuming 
cultivation of land, 


B. T. Act 

_ requ res further 
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mora than 9 years 
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causes to thè ' under-raiyat: inasmuch as the raiyat- can’ now. take 
away: the: land even.before the expiry of nine years, $ 
< The Committee, however. have no faith either in any. such restric- 
tion-or-even in the one they have themselves proposed.: Apparently 
they have: thought it to be an ‘impossible task to prevent: such~a 
state.of..things. And finding that:" the essentials of occupancy: 
right are ordinarily enjoyed by most of the’ persons in the chain of- 
those-interested in the land,” save and except those who actually 
, till the soil, and that “the cultivating tenant who ought to have 
‘the right” is in the position of a tenant-at-will’; they : propose-to 
' confer the same right ‘upon “ all persons holding land under * * *. 
the raiyat”, These are the under-raiyats and the BAagidars and me: 
liké who admittedly have not the right now. 
(Zo be continued.) , 
Radharomon Mookerjee. 





The Hon'blé Justiee Sir Hagh Walmsley, Kt. 
We are glad to find the name of the Hon'ble Mr. Justice - 
Walmsley in the Birthday Honours List this year, We beg to offer `` 
our. sincere congratulations to him. š 2 


REVIEWS, . 


The Yearly Digest for 1922 by R. Narayanaswamy 
` Iyen’ B.A, B.L, Madras Law- Journal Offic, Madras, 1922, 
“Rs, 5 :—The issue of- this well-known ‘Digest for 1922 will. be 
welcomed by the profession. The features are so -well-known that 
they need not be recapitulated: The classification is admirable, the 
arrangement simpl¢ and logical and the statements concise and ac- 
curate ; even those who do not possess the previous issues will find 


.. it covenient to possess this volume. 


Armual Comparative Tables for 1921 by Maheschandra , 


. Dutt, Patna, 1921. Re 1 only:--This. is a very useful publica- 
i tion, There are so many different series of reports now current 


that-no.practitioner.with ordinary means can afford to possess them 
all, .. Consequently all- members of. the profession in search of pre- 
cedents find-it<convenient to ascertain whether a case cited from 
oné:reportican be:found in.another-report. Mr. Dytt. has ‘taken - 


r 
p 
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KA great pains in the preparation of this modest volume and we have 7 
no doubt his trouble will be repaid, z 


- The Court Fees Act by Janak Kishore, B.A, LL.B, Raf- 
Press, Moradpur, Patna, 1923. Rs. 2 only:—This ‘volume is 
a notable addition to the long series of annotated ‘editions of the 
Court Fees Act. The special provisions current in Behar and 
Orissa are naturally noted with special care. The annotations ars 
by no means mechanical and a serious effort has been made to set 
_ ont the divergent views of the High Courts upon ‘all questions of 
importance, The busy practitioner will find the volume quite use- 
ful. 


International Labour Office Legislative Series, Volume 1, 

_ 1920, Geneva, 1922 :—We have received the first volume of the 

Legislative Series. for 1920 issued by the International Labour 

Office. This series contains reprints and translations of the texts of 

` Laws and Regulations affecting labour issued in the different coun- 

tries of the world. The series is published in English, French and 

`. German and is one of the most notable undertakings of the League 

of Nations. Problems of Labour have long since ceased to be 

National and have now become International. The subject index 

of the Volume gives an indication of the variety of its contents 

and we have no doubt that copies of the publication ought to be 

kept in all our public libraries so as to be Bes to all interested 
in Labour Problems. 


“The Hindu Code by H. S. Gour, G.C.L, LL.D., 2nd Edi- 
- tion, Nagpur, Central Book Depot, 1923:~The Hindu Code 
by Dr. Gour has had a rare good fortune to attain the rank of a 
_ Classic in the very first edition. The second edition is in some 
directions an improvement on the first. One thousand new Judi- 
* cial decisions and two hundred and fifty new texts have been incor- 
‘porated with the result thatthe size and weiglit of the work has 
perceptibly increased. This however has not affected the utility of 
the work by reason of the fact that it is arranged as a Digest. The 
annotations do not affect the clarity of the statement of the substan- 
tive proposition, It is no exaggeration to state that’ neither the 
serious student nor the busy practitioner can do without this mis, 
‘sive volume, 


| Hindu Law of Inheritance by Rajkumar Sarvadhikary 
"Second Edition by Jyotiprasad Sarvadhikary with a foreword 
by Sir Asutosh Mookerjee, Law Book Depot, Madras 1922 — 
"9 are glad to extend a cordial welcome to the new edition 
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of a truly great classic on Hindu Taw.: * Mi ‘Rajkiimar Sarvadhi- ` 

. kary leapt into fame by his brilliant lectures onthe Hindu Law of : 

Inheritance ‘delivered by him as Tagore Law Professor of 1880. 

“The volume on its first publication was a despair of critics. Neither 

, Sanskritists without law nor Jurists without Sanskrit could take the . 
“full measure of this performance of an erudite scholar and profound 


lawyer: The book however took its rightful place asa searching i 
„exposition of the fundamental principles of the Hindu Law of In- ` 


„heritance, Judicial decisions were subjected to trenchent criticism ` 
‘while Sanskrit texts were illuminated by novel interpretations. The 
work soon became an authority and came to be cited by ‘their 
Lordships of the Judicial Committee on more than one occasion 
“long after the learned author had joined the majority. Ultimately . 
the book went out of print and it was a difficult problem to ‘under- | 


“take the preparation of a new edition onan adequate-scale. The 
. nephew of the author himself an erudite lawyer at last undertook 
“the task, Be it said without reservation that his difficuit task has 


been performed with ability and the work has been thoroughly revi- 
sed and brought up to date. It isa matter for congratulation that : 
the spirit and character of the work have not been altered. The) 
_ work has not been transformed into a Digest or Series of disjointed’ 1 
` propositions for the benefit of the busy practitioner in search of’ 
“precedents. The work is eminently readable and deserves to be, 
fea from cover to cover ; but more than this, no one who has not! 
read the book through at least, once will ever bein a position to 
“utilise its contents as occasion arises, notwithstanding the claborate- 
"dex furnished at the close of the volume. Isolated passages taken; 
‘at randoin cannot be fully grasped and we would: urge every student 
“be he'a ‘practitioner or ‘not ‘to master courage to peruse the volume. 
“He will find it a pleasant and profitable task, fora British Reviews? 
‘of the first ‘edition had the generosity to acknowledge, many an 
English tèxt writer ‘might take a lesson from this book in the use of 
‘his mother tongue. ' Orientalists also who have. no desire to practise 
‘law will find the study of this volume quite attractive as an exposi: 


‘tion of _that theory of ancestor worship which “fiés at the root of 


‘Hitidu society and Brahminic Sociology. We trust that this monu- 
mental work will not have the misfortune of many a famous book: 
a ‘are known by name to all but scarcely ie ever read. : 


a 
T 5 


